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$  404 $  198T 

I  406 $  1988 

$  406 $  1990 

$  407 $  »064 

I  408 $  »065 

$  409 $  1991 

$  410 $  199JI 

$  411 $  1993 

I  412 $  1995 

$  413 $  1998 

$414 $  199T 

$  416 $  «0«7 

$  416 $  90683 

MH g 

$418 'I 

$419 P 

$420 -• 

$421 ^ 

$422 

$  428 

$  424 $  SOlt 

$  426 $  9018 

$  426 $  9014 

$  427 $  9015 

$  488 $  9091 


J 


19      COBBESPONDINO   SEOTIOIVS— PBA.CnCE  ACT  AXD  CODE. 


Practice  Act.        Code  C.  P. 

M29 $  ao3i 

J430 $  aosa 

^431 $  »034 

$  432 $  aoao 

$  433 $  »0a4 

$  434 ^  a035 

$  435 $  aoae 

M36 $  »087 

$  437 $  a083 

$  438. $  »084 

^  439 ..$  a085 

$440 $  8080 

J441 $  3087 

$  442 $  8088 

i  443. J  8093 

j  444 $  8096 

$445 $  8097 

$  446 $  1000 

M47 $  1855 

$448 $  198a 

$449 $  1905 

$  450 i  1905-28 

$  451 $  1906 

$  452 $  1907 

$  453 $  1000 

$  454 $  1930-31 

$  455 $  1067 

$  456 $  1068 

$  457 $  1069 

$458 $  1070 

$459 6  1071 

$  460 $  1073 

$461 $  1073 

$  462 $  1074: 

$463 $  1075 

$464 $  1076 

$465 $  1077 

4  466 $  1084 


Practice  Act.       Code  C.  P. 

$  467 $  1085 

$  468 $  1086 

$  469 $  1687 

$  470 $  1088 

$  471 $  1089 

$  472 $  1090 

$  473 $  1091 

$  474 $  1093. 

$  475 $  1093 

$  476 $  1094: 

$  477 $  1095 

$  478 $  1096 

$  479 $  1097 

$  480 $  1809 

$  481 $  1311 

$  482 $  18ia 

$  483 $  1313 

$  484 $  1314: 

$  485 $  1315 

^  486 $  1316 

$487 $  1317 

$  488 $  1318 

$  489 $  1319 

$  491 $  1320 

$  492 $  1331 

$  493. $  1323 

$  494 $  1031 

$  493... $  1023 

$  496 $  1023 

$  497 $  1034: 

$  498 $  1025 

$  499 $  1036 

$  500 $  1037 

$  501  Repealed  1855,  250 
$  602  Repealed  1855,  250 
$  603  Repealed  1855,  250 

$  504 $  1088 

$  505 $  1089 


OOBBBBPOHDXna  BBCnOTXB — ^PBACTICB  ACfT  AMD  OODI. 
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PnKOtice  Act        Code  C.  P. 

606 $  1080 

607 $  1031 

508 \  108» 

609  Canceled 

610 ^  1038 

611 $  1035 

612 $  1030 

613 $  1067 

6U i  1037 

616 $  1003 

616 $  1004 

617 i  1005 

618 (  1006 

619 $  lOlO-lO 

620 $  1011 

621 9  10158 

622 i  1018 

623 $  1014 

624 $  1015 

625 $  104T 

626 $  1048 

627 $  1050 

628 $  105* 

629 (  1058 

630 $  1054 

631 6  1046 


632. 
634. 
635. 
636. 
637. 
638. 
639. 
640. 
541. 
642. 
648. 
644. 


.$  361 
.$  849 
.$  839 
.$  889 

.i  839 
.$  848 
.$  844 

.$  845 
.$  849 
.(  849 
.«  861 


Fractioe  Act.        Code  C.  P, 

(  645 §  869 

$  546 (  863 

$  547 $  864 

$548 $  865 

♦  649 ♦ 

$  650 $  875 

§  551 $  865-588 

$652 $  866 

$  553 $  867 

$654 $868 

$  555.: $  869 

$  556 $  870 

$557 $  870 

$  658 $  870 

$  659 $  870 

$  560 $  870 

$  661 $  870 

$  662... $  870 

$  663 $  870 

$  664 $  870 

$  665 $  870 

$  566 $  870 

$  567 $  1057 

$  568 $  978 

$  569 $  870 

$  670 $  85a 

$  671 $  851 

$  672 $  851 

$  573 $  858 

$  574 $  855 

$  676 $  886 

$677 $  887 

$  578 $  854-6-t 

$  679 $  469 

$  580 $  868 

$  681 $  838 

$  682 $  838 

$688 4  875-8 


OOBBXBPOKDINO  8E0XI02TB— PBAOTZCOC  AOT  AMD  OOSI. 


Practioe  Aoi.         Code  0.  P. 
581 $  876-6 


585. 
586. 
687. 
688. 
689. 
690. 
591. 
592. 
593. 


.$  8T7 
.$  870.79 
.$  88U8 
.$  S60 
.$  997 
.$  885 
$  890 
.$  870.1 
.(  881 


69i $  891.9 

695 1  894 

696 $  895 

697 $  893 

698 $  896 

699 $  897.000 

600 $  901 


601. 
602. 
603. 
604. 
605. 
606. 
607. 
608. 


.$  009 
$  004 
.$  095 
.$  9U 
.$  919 
.$  013 
.$  914^.915 
.$  016 


609 $  017 


610. 
611. 
612. 
613 
614. 
616. 


.$  018 
.$  090 
$  099 
.$  840 
.§  840 
.$  006 


617 $  007.0 

618 ^  010 

619 $  010 

620 $  9010 

621 $  748 

J  667 


Fraotioe  Act.        Ood»  0.  P. 

$  628 §  659 

i  624 $  074 

$  625 $  975 

$  626 $  976 

j  627 $  977 

$  628 1  978 

$  629 $  979 

$  680  Repealed  1854, 100 

$  681 $  994 

$  632  Bepealed  1865,  250 

$  633 $  991 

$  634 $  993 

$  635 $  995 

$  636 $  999 

$  637 $  930 

$  638 $  031 

$  639 $  039 

$  640 $  074 

I  641 $  033 

$  643 $  190.30 

$  645 1  1065 

$  646 $  1056 

$  647 $  1058 

$  650 $  1057 

$  651 $  564-60 

^  652 $  564.69 

i  663 $  1108 

$  654 $  548 

I  655 $  1918.10 

$  656 $  388 

$  658 $  386 

I  659 $  387 

I  660 $  387 

I  661 $  387 

$  662 $  387 

(  663 (  1051 

$  664 $  506 

^  665.....,....i^    ^ 


OOBUSPOKDOrO  8E0nOl»— FBOBATE  ACT  AND  OODB.         ^ 


Probate  Act       Oode  0.  P. 

2 i  1»94 

8 i  1»»5 

4 $  1908 

8 $  ia99 

6 $  1800 

7 $  1908 

8 $  1«00 

9 $  laoo 

10 $  i3oa 

11 $  i3oa 

12 $  1305 

13 $  1803 

14 $  1304 

15 $  1304 

10 $  1808 

17 ,...^  1806 

18 i  1301 

19 $  1308 

20 i  131« 

21 $  1315 

22 i  1315 

23 $  1316 

24 $  1317 

25 $  1318 

27 $  13a» 

28 $  1393 

29 $  1394 

30 $  139T 

81 $  1398 

32 $  1399 

33 f  1380 

34 $  1331 

35 $  1389 

36 (  1333 

37 $  1338 

88 $  1339 

89 )  1340 

40 (  1341 


Probate  Aoi.        Oode  0.  P. 

^  41 i  1349 

$  42 $  1350 

(  43 i  1351 

^  44 $  1359 

f  45 i  1353 

}  4C $  1354 

)  47 $  1355 

48..... $  1356 

49 $  1356 

f  60 $  1360 

^  51 $  1861 

$  52 $  1365 

^  53 $  1366 

$  64 $  136T 

$  55 $  1869 

$  66 $  13T0 

$  67 $  1368 

$  58 $  1371 

4  69 $  1379 

j  60. $  1873 

I  61 ^  1874 

}  62 $  1375 

4  63 $  1376 

$  61 $  1377 

I  65 $  1378 

^  66 $  1379 

4  67 $  1383 

$  68 .$  1384 

f  69 4  1385 

$  70 4  1386 

t  71 4  1369 

I  72 $  1387 

I  78 4  1888.^0 

(74 4  *»®^ 
76 4  "»« 

$  76 ...#  1398 

$  77 4  1»»* 

4  78 il9W 
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Probate  Act.  Code  C.  P. 

§   79 $  1398 

$    80 $  1899 

$    81 $  14O0 

$    82 $  1401 

§    83 $  l*oa 

$    84 $  1403 

$    85     $  1404 

(    86 i  1405 

$    87 $  1406 

$    88 $  1411 

{    89 $  1413 

(    90 $  1413 

$    91 $  1414 

$    92 $  1415 

(    93 $  1416 

91 $  1417 

95 $  1411 

$    96 $  1485 

$    97 $  1436 

I    98 $  1433 

$     99 $  1434 

$  100 $  1437 

^  101 $  1438 

$  102 $  1439 

$  103 5  1480 

^  104 $  1483-33 

$  105 $  1443 

i  106 $  1444 

$  lOT $  1445 

i  108 $  1446 

$  109 $  1447 

$  110 $  1448 

$  111 $  1449 

$  112 $  1450 

i  113... $  1451 

I  lU $  1453-63 

$  115 M51« 

#116 $  1468 


Probate  Act.  Code  C.  P. 

$  117 $  1459 

$  118 1  1460 

$  119 $  1461 

$  120 $  1464 

$  121 $  1465-75 

$  122 $  1466 

$  123 $  1467 

$  125 $  1468 

i  126 $  1469 

$  127 $  1470 

I  128 $  1490.91 

$  129 $  1493 

$  130 6  1493 

$  131 $  1394.95 

$  132 $  1496 

$  133 1  1497 

$  134 $  1498 

$  135 $  1490 

$  136 $  1590 

$  137 $  1501 

$  138 $  1503 

$  139 $  1503 

i  140 $  1504 

$  141 $  1505 

$  142 $  1507 

$  143 1  1508 

9  144 §  1509 

$  145 $  1510 

$  146 $  1511 

^  147 $  1513 

$  1^ $  1517 

$  149 $  1518 

$  150 $  1533.33 

$  151 $  1535 

$  152 ...$  1536 

$  153 $  1536 

^  153 $  1530-8i 

154 (  1586 


OOBBBBPOlfBZNa  SBOnONS— PBOBATB  AOT  ASD  OODI. 


Probate  Act.        Code  C.  P. 


« 

i 
« 

« 
$ 
$ 
$ 

« 
i 

4 


65 $  153T 

56 $  1538 

57 $  1539 

58 $  1540 


59. 

60. 

61 

62. 

63. 


.$  1539 
.$  1541 
.$  1549 
.$  1543 
.$  1544 


64 $  1545 

65 $  1546 

66 $  1547 

67 $  1548-60 

68 $  1551 

69 $  155a 

70 ,..^  1553 

71 $  1554 

72 $  1555 

73 ^  1556 

74 $  1557 

76 ^  1558 

76 $  1559 

77 $  1560 

78 $  1561 

79 $  1563 

80 $  1568 

81 $  1664 

82 $  1565 

83 $  1566 

84 $  1567 

85 $  1568 

86 $  1569-70 

87 $  1569 

88 ^  1571 

89 $  157a 

90 $  1573 

91 $  1574 

92 $  1576 


Probate  Act.        Code  0.  P« 

$  193 $  1576 

194 $  1581 

,  195 $  168a 

$  196 i  1683 

$  197 $  1684 

$  198 i  1585 

$  199 $  1586 

$  200 $  1587 

$  201 $  1588 

$  202 $  1689 

$  203 $  1590 

$  204 $  1591 

$  205 $  1597 

$  206 $  1598 

$  207 i  1599 

$  208 $  1600 

$  209 $  1601 

$  210 i  160a 

$  211 $  1603 

$  212 $  1604 

$  213 i  1605 

$  214 $  1606-T 

^  215 $  16ia 

$  216 $  1613 

$  217 i  1614 

$  218 j  1615 

(  219 §  1616 

$  220 $  1617 

$  221 i  1618 

$  222 $  i6aa 

$  223 $  16a3 

$  224 $  16a4 

}  225 i  1685 

$  226 $  1686 

J  227 $  16a7 

^  228 \  icas 

$  229 j  loao 

$  230 $  1630 


25 
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Probate  Act. 

231 

232  .... 

233 

234 

235 

236 

237 

238 

239 

240 

241 


Code  0.  P. 


242. 
243. 
244. 
245. 
246. 
247. 
248. 
249. 
250. 
251. 
252. 
253. 
254. 
255. 
256. 
257. 
258. 


* 

♦ 

* 

♦ 

* 

ft 

$ 

i 

$ 

^ 

* 

•  • .  •  •" 


♦ 

^ 

* 

^ 

^ 

« 

^ 

♦ 

260 $ 

261. •••     •••■9 

262 $ 

268 ^ 

264 ^ 

265 $ 

266 $ 

267 ♦^ 

268 ^ 

CODK  CIV.  PBGC- a 


1631 

163*4 

1033 

1635 

1630 

1636 

1637 

1638 

1643 

1044 

1645 

1640 

1647 

1G48 

1«49 

1650 

1651 

1659 

1653 

1656 

1659 

1660 

1661 

1661 

1061 

1661 

1669 

1065 

1606^67 

1068.69 

1075 

1677 

1676 

1678 

1670 

1680 

1681 

1689 


Probate  Act.        Code  0.  P. 

$  270 ^  1683 

^  271 (  1684 

$  27^5 $  1685 

ft  273 ft  1686 

ft  274 ft  1601 

ft  276 ft  1699 

ft  276 /ft  1693 

ft  277 ft  1695 

ft  278 ft  1696 

ft  279 ft  1607 

ft  280 ft  1698 

ft  281 ft  1406 

ft  282 ft  1411 

ft  283 ft  1437 

ft  284 ft  1438 

ft  285 ft  1430 

ft  286 ft  1440 

ft  287 ft  1704-6 

ft  288 ft  1710 

ft  289 ft  1709 

ft  290 ft  1711 

ft  291 ft  9093 

ft  293 ft  1713 

ft  294 ft  loioai 

ft  295 ft  1718 

ft  296 ft  1710 

ft  297 

ft  298 

ft  299 

ft  300 

ft  801 

ft  302 ft  i^ao 

ft  802 ft  l'»»8 

ft  802 ft  1739 

ft  304 ft  1^«8 

ft  805 ft  1799 

ft  305 ft  1741-19 

ft  306 ft  1730 


So 


<X>BBBSPOia>INO   llfiOnOKS— PBOBATB  ACT  AKD  OODS.       2 

Probate  Act           Code  O.  P.  Probate  Act.          Code  C.  V 

$  807 $  ITai  $  854 $  1178 

$  308 $  118*  I  855 $  1T7T 

$  309 J  "83  $  866 $  ms 

$  810 $  1134  (  857 J  1M9 

$  311 $  WSS  $  858 $  1780 

$  312 $  1T86  $  359.A $  1T81 

$815 «  $360 $"8^ 


$316 §  $361 $1783 

$317 i  $362 $1784 

$318 I  $863 $1785 

$319 H  $364 $1786 

$820 S  M65 $1787 

$321 JS  M66 $1788 

$322 6  ^367 $1789 

$323 sg  $868 $1700 

$324 3  $369 $1806 

$  325 •  $  870 $  1774 

$326 "  $371 $17958 

«  328 $  1*69  $  872 $  1801 

$  829 $  laT'l  $  378 $  1809 

$  831 $  laT'a  $  374 $  1803 

$  336 $  1»«  $  876 $  1804 

$  837 $  1748  $  376 $  1805 

$  838 $  1749  $  377 $  1800 

$  839 $  1760  $  378 $  1793 

$  340 $  1751  $  879 $  1704 

$  841 $  I''**  $  880 $  1795 

$  342 $  1758J^4        $  881  $  1790 

$  843 $  1^64  $  882 $  1770 

$  844 $  1^5^^  $  883 $  1807 

$  845 $  ""68  $  884 $  1775 

$  846 $  W69  $  886 $  1791 

$  347 $  W«8  $  886 $  1797 

$  848 $  iy«*  $  887 $  1798 

$  319 $  1765  $  888 $  1799 

$850 $1768  $889 ^  «». 

J  851 $1769  $890 ♦... 

^  862 .♦  ^f^o  $  m 

#868 ^nn  ^S!i2... ^^i 


AN  ACT  TO  ESTABLISH  A 


CODE  OF  CIYIL  PEOCEDUEE. 


■  *  -    •» 


I  *  J 


The  People  of  the  State  of  Calif or^^iayj^j^eeented  in  Senate 
and  Assembly t  do  enact  as  foGcMS  : 


TITLE  OF  ACT. 


S  1.   Title  and  dlTision  of  this  yolnme. 


§  1.  -  This  act  shall  be  known  as  The  Code  of  GivHi 
FBOGEDcrBK  OF  Gaufornia,  and  is  divided  into  foor  parts, 
as  follows: 

Past  I.    Of  Courts  of  Justice. 
H.    Of  Civn.  Actions. 

in.    Of  Special  FBOOEEDnras  of  a  Civil  Natubb. 
rV.    Of  EvmsNGE. 

[27] 


•J  ^  - 


CODE  OF  CIYIL  PROCEDUEE 


OF   CALIFORNIA. 


PRELIMINAR7  F^CXVaSIONS. 

S   2.  THien  this  Code  takes  eHecv     o 
I    8.  Not  retroactive. 

Rule  of  coustnirtion  Of  this  Code. 

Provisions  tslmiia/  to  sxistlug  laws,  how  constmed. 

Teuure  of  cfliee  i^r^scrved. 

Coiiatnu'tton  <tf  repeal  as  to  certain  ofiicers. 
S    8.  A<;tlonsy,  etc..  u»)t  affected  by  this  Code. 
S   9.  Ltmltal^aixs  shall  continue  to  ruu. 
S  10.  HoUdsyu* 
S  11.. Same.  " 

$  12.  yjouiiyiitatlon  of  time. 
A'^'.i.  Certain  acts  not  to  be  done  on  holidays. 
-  §  M.  "sBeal "  defined. 
"w.^JS*  ilolnt  authority. 
'  yH).  Wonls  and  phrases. 

Certain  tenns  used  In  this  Code  defined. 

Statutes,  etc.,  inconsistent  with  Code  repealed. 

This  act,  how  cited,  enumerated. 

Judicial  remedies  defined. 

Division  of  judicial  remedies. 

Actiuu  defined. 

Special  proceeding  defined. 

Division  of  actions. 

Civil  actions  arise  out  of  obligations  or  injuries. 

01)llj;:atIon  defined. 

Division  of  Injuries. 

Injuries  to  property. 

Injuries  to  the  person. 

Civil  action,  by  whom  prosecuted. 

Criminal  actions. 

Civil  and  criminal  remedies  not  merged. 

§  2.  Tliis  Code  takes  effect  at  twelve  o'clock  noon,  on 
the  first  day  of  January,  eighteen  hundred  and  seventy- 
three. 

See  sees.  8, 18. 

^  §  3.  No  part  of  it  is  retroactive,  unless  expressly  so  de« 

95  201    <^^^^^d- 

See  sec.  18. 

.3  [28] 
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29  PBEIiTMTKABY  PEOVISIONS.  §§  4-9 

Betroactive— 1  Cal.  65;  4  Cal.  127;  5  CaL  492;  6  Cal.  430;  28  CaL  920;  90 
CaL  143;  39  Cal.  309;  52  Cfal.  293. 

§  4.  The  rule  of  the  common  law,  that  statutes  in  dero- 
gation thereof  are  to  be  strictly  construed,  has  no  applica- 
tion  to  this  Code.  Tlie  Code  establishes  the  law  of  this 
State  respecting  the  subjects  to  which  it  relates,  and  its 
provisions  and  all  proceedings  under  it  are  to  be  liberally 
construed,  with  a  view  to  effect  its  objects  and  to  promote 
justice. 

Oonstmction  of  statutes— See  sees.  1858, 1859;  6  Cal.  359;  11  Cal.  215; 
13  CaL  88;  17  Cal.  4S7;  31  Cal.  353;  45  Cal.  429;  4!)  Cal.  68. 

Title  of  act— 5  Cal.  195:  ID  Cal.  S15;  16  CaL  359;  19  CaL  512;  36  CaL  595;  a 

47  CaL  222 ;  51  Cal.  304, 624 ;  52  Cal.  453, 553.  ^^ 

Conflict  of  codes— 51  CaL  295.  105 

State  practice  and  Federal  courts— 51  Cal.  479. 

Liberal  interpretation  of  Code— See  sees.  452, 475. 

§  5.  The  provisions  of  this  Code,  so  far  as  they  are  sub- 
sUmtially  the  same  as  existing  statutes,  must  be  con- 
strued as  continuations  thereof  and  not  as  new  enact- 
ments. 

Remedy,  when  cumulatiye— 2  Cal.  243. 

§  &  All  persons  who  at  the  time  this  Code  takes  effect 
hold  oiEce  under  any  of  the  acts  repealed  continue  to 
hold  the  same  according  to  the  tenure  thereof,  except 
those  offices  which  are  not  continued  by  one  of  the  codes 
adopted  at  this  session  of  the  Legislature. 

§  7.  When  any  office  is  abolished  by  the  repeal  of  any 
act,  and  such  act  is  not  in  substance  re-enacted  or  contin- 
ued in  either  of  the  codes,  such  ofiice  ceases  at  the  timo 
the  codes  take  effect. 

Repeal— 19  Cal.  512;  49  Cal.  273. 

§  8u  Ko  action  or  proceeding  commenced  before  this 
Code  takes  effect,  and  no  right  accrued,  is  affected  by  its 
provisions,  but  the  proceedings  therein  must  conform  to 
the  requirements  of  this  Code  as  far  as  applicable. 

Bee  CIyII  Code,  sees.  6,  20;  also  repealing  clause  at  the  end  of  this 
Code. 

Fending  actions— 23  Cal.  47;  31  Cal.  122;  45  Cal.  221;  46  CaL  643;  47 
CaL  59, 645;  48  Cal.  29, 646;  49  Cal.  269, 340, 446, 454. 
Bight  accrued— 48  CaL  643. 

§  9.  When  a  limitation  or  period  of  time  prescribed  in 
any  existing  statute  for  acquiring  a  right  or  barring  a 
remedy,  or  for  any  other  purpose,  has  begun  to  run  before 
tbis  Code  goes  into  effect,  and  the  same  or  any  limitation 
J0  prescribed  in  this  Code,  the  time  which  has  already 
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mn  shall  be  deemed  part  of  the  time  pre^Knribed  as  saofa 
limitation  by  this  Code.    [In  effect  July  1st,  1874.  J 

See  sees.  S61, 362 ;  also  6  Cal.  430 ;  50  Cal.  612. 

§  10.  Holidays  within  the  meaning  of  this  Code  are:  every 
Sunday,  the  first  day  of  January,  the  twenty-second  day  of 
a  73  February,  the  thirtieth  day  of  May,  th*?  fourth  day  of  Jiily, 
the  ninth  day  of  September,  the  twenty-fifth  day  of  December, 
every  day  on  which  an  election  is  held  throughout  the  State, 
and  every  day  appointed  by  the  Presidnntof  the  Dnited  States, 
or  by  the  Governor  of  this  State,  for  a  public  fast,  thanks- 
giving, or  holiday.  If  the  fir-^t  day  of  January,  the  twenty - 
second  day  of  Februaiy,  the  thirtieth  day  of  May,  the  fourth 
day  of  July,  the  ninth  day  of  September,  or  the  twenty-fifth 
day  of  December,  fall  upon  a  Sunday,  the  Monday  following 
is  a  holiday.    [Approved  March  1, 1  >89.] 

See  sec.  134. 

§  11.  If  the  first  day  of  January,  the  twenty-second 
day  of  February,  the  fourth  day  of  July,  or  the  twenty- 
fifth  day  of  December,  falls  upon  a  Sunday,  the  Monday 
following  is  a  holiday.    [In  effect  July  1st,  1874.] 

§  12.  The  time  in  which  any  act  provided  by  law  is  to 
*2         i)e  done  is  computed  by  excluding  the  first  day  and  in- 
101 135      eluding  the  last,  unless  the  last  day  is  a  holiday,  and  then 
22  it  is  also  excluded. 

ccp  '  See  sec.  476. 

105  182  Fraction  of  day— 1  GaL  415;  14  CaL  667;  49  Cal.  285, 289. 

Operation  of  statute— 1  CaL  407. 

Computation  of  time-8  CaL  412;  15  CaL  384;  SO  CaL  525;  33  CaL  487; 
§1  Cal.  514. 
Sanday-6  CaL  660;  31  CaL  241, 272;  47  Cal.  579;  50  CaL  210. 

§  13.  Whenever  any  act  of  a  secular  nature,  other  than 
a  work  of  necessity  or  mercy,  is  appointed  by  law  or  con- 
tract to  be  performed  upon  a  particular  day,  which  day 
falls  upon  a  holiday,  such  act  may  be  performed  upon  the 
next  business  day,  with  the  same  effect  as  if  it  had  been 
performed  upon  the  day  appointed. 

§  14.  When  the  seal  of  a  court,  public  officer,  or  per- 
son, is  required  by  law  to  be  affixed  to  any  paper,  the 
word  ^'seal"  includes  an  impression  of  such  seal  upon 
the  paper  alone,  as  well  as  upon  wax  or  a  wafer  affixed 
thereto.  • 

See  sees.  147  to  153,  and  1929  to  1984. 

Seal,  snfficiency  of— 5  CaL  220, 316;  13  ClO.  221,  010;  15  CaL  383;  SI 
Cal.  150. 

Imports  oonaideration— 10  CaL  4fi2a 
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Distiaction  abolished— 12  Cal.  286;  13  Cal.  34. 
Under  Mexican  STStem— 5  Cal.  467;  7  Cal.  154;  12  Cal.  149. 
Generally— 6  Cal.  664 ;  12  Cal.  564 ;  13  Cal.  45, 221, 502 ;  14  Cal.  20;  16  GaL 
166, 201;  22  CsJ.  151;  25  Cal.  539;  31  Cal.  67:  32  Cal.  450;  33  Cal.  11. 

§  15.  Words  giving  a  joint  authority  to  three  or  more 
pablic  officers  or  other  persons  are  construed  as  giving 
such  authority  to  a  majority  of  them,  unless  it  is  other- 
wise expressed  in  the  act  giving  the  authority. 

Talcott  V.  Blanding,  March  10th,  1880. 

§  16.  Words  and  phrases  are  construed  according  to 
the  context  and  the  approved  usage  of  the  language ;  out 
technical  words  and  phrases,  and  such  others  as  have 
acquired  a  peculiar  and  appropriate  meaning  in  law,  or 
are  defined  iu  the  succeeding  section,  are  to  be  construed 
according  to  such  peculiar  and  appropriate  meaning  or 
definition. 

§  17.  Words  used  in  this  Code  in  the  present  tense 
include  the  future  as  well  as  the  present;  words  used  in 
the  masculine  gender  include  the  feminine  and  neuter; 
the  siugular  number  includes  the  plural,  and  the  plural 
the  slugular ;  the  word  "  person  **  includes  a  corporation  as 
well  as  a  natural  person:  writing  includes  printing;  oath 
includes  aflirmation  or  declaration;  and  every  mode  of 
oral  statement,  under  oath  or  affirmation,  is  embraced  by 
tlie  term  "testify,"  and  every  written  one  in  the  term 
"depose;  **  signature  or  subscription  includes  mark,  when 
the  person  cannot  write,  his  name  being  written  near  it, 
and  witnessed  by  a  person  who  writes  his  own  name  as  a 
witness. 

The  following  words  also  have  in  this  Code  the  significa- 
tion attached  to  them  in  this  section,  unless  otherwise  ap- 
parent from  the  context: 

1.  The  word  "  property  "  includes  both  real  and  personal 
property. 

2.  The  words  "real  property"  are  coextensive  with 
lands,  tenements,  and  hereditaments. 

3.  The  words  "personal  property"  include  money, 
goods,  chattels,  things  in  action,  and  evidences  of  debt. 

4.  The  word  "  month"  means  a  calendar  month,  unless 
otherwise  expressed. 

5.  The  word  '*  will "  includes  codicils. 

6.  The  word  "  writ "  signifies  an  order  or  precept  in 
writing,  issaed  in  the  name  of  the  people,  or  of  a  court 
or  judicial  officer,  and  the  word  "  process  "  a  writ  or  sum- 
mood  issaed  in  the  course  of  judicial  proceedings. 

7.  The  word  "State,"  when  applied  to  the  different 
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parts  of  the  United  States,  includes  the  District  of  Col  am- 
Diaand  the  Territories;  and  the  words  "United  States" 
may  include  the  District  and  Territories.  [In  effect  July 
1st,  X874.] 

"Person "-4  Cal.  304. 

«*  Signature  "-48  Gal.  565;  49  Gal.  413, 868. 

"Property  "-43  Cal.  331. 

"  Month '<-21  Cal.  393;  81  Gal.  174;  32  Cal.  847. 

"Will  "-43  Cal.  331. 

i^  §  18.  No  statute,  law,  or  rule  is  continued  in  force,  be« 
ccp  cause  it  is  consistent  with  the  provisions  of  this  Code  on 
93  424  the  same  subject;  but  in  all  cases  provided  for  by  this 
Code,  all  statutes,  laws,  and  rules  heretofore  in  force  in 
this  State,  whether  consistent  or  not  with  the  provisions 
of  this  Code,  unless  expressly  continued  in  force  by  it, 
are  repealed  and  abrogated. 

This  repeal  or  abrogation  does  not  revive  any  former 
law  heretofore  repealed,  nor  does  it  affect  any  right  al- 
ready existing  or  accrued,  or  any  action  or  proceedinj; 
already  taken,  except  as  in  this  Code  provided;  nor  does 
it  affect  any  private  statute  not  expressly  repealed. 

See  sees.  3, 8;  also  repealing  clause  at  the  end  of  this  Code. 

Repeals  generall7— 6  Cal.  381;  8  Cal.  377;  19  CaL  501;  20  GaL95;  89 
Cal.  3;  40  Cal.  419;  41  Cal.  435;  46  Cal.  97;  49  Cal.  273. 

Bepeals  by  implication— 7  CaL  401;  10  Gal.  315;  18  CaL  439;  28  GaL 
254;  48  Cal.  85;  53  Cal.  412, 571. 

Amendments  and  conflicting  statutes— 5  GaL  414;  6  Cal.  92;  20  CaL 
677;  35  Cal.  820;  Z6  Cal.  522;  38  CaL  572;  43  CaL  560;  44  CaL  430;  46  Cal. 
19;  49  Cal.  353. 

Oorrelative  statutes— 6  Cal.  41;  31  Cal.  34, 122;  35  Cal.  708. 

Statutes  continued  in  force— 49  Cal.  392, 596;  50  Cal.  117;  53  CaL  351, 
571. 

Limitations— See  sec.  9. 
'  Betroactive  effect— See  sec.  8. 

§  19.  This  act,  whenever  cited,  enumerated,  referred 
to,  or  amended,  may  be  designated  simply  as  the  "  Code 
of  Civil  Procedure,  adding,  when  necessary,  the  niunber 
of  the  section. 

§  20.  Judicial  remedies  are  such  as  are  administered 
by  the  courts  of  justice,  or  by  judicial  officers  empowered 
for  that  purpose  by  the  constitution  and  statutes  of  this 
State. 

§  21.  These  remedies  are  divided  into  two  classes: 

1.  Actions;  and, 

2.  Special  proceedings. 

§  22.  An  action  is  an  ordinary  proceeding  in  a  court  of 
justice,  by  which  one  party  prosecutes  another,  for  the  en« 
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forcement  or  protection  of  a  right,  the  redress  or  preyen- 
tion  of  a  wrong,  or  the  punishment  of  a  public  offense. 

§  23.  Every  other  remedy  is  a  special  proceeding. 

See  sees.  52»  75, 1022, 1063, 1064, 1109, 1110,  and  Part  ni  of  this  Code, 
generally. 

Special  proceedings-^  Cal.  43,  279;  13  Cal.  145;  14  Cal.  479;  15  CaL 

91:  19  Cal.  218;  24  CaL  126, 449, 457;  31  CaL  83, 261;  84  Cal.  635;  42  CaL  85; 
43  CaL  139. 

§  24.  Actions  are  of  two  kinds: 

1.  Civil;  and, 

2.  Criminal. 

See  Part  II  of  this  Code,  sec.  307,  et  uq. 

§  25.  A  civil  action  arises  out  of— 

1.  An  obligation. 

2.  An  injury. 
49  CaL  465. 

§  26.  An  obligation  is  a  legal  duty,  by  which  one  per- 
son is  bound  to  do  or  not  to  do  a  certain  thing,  and  arises 
from: 

1.  Contract;  or, 

2.  Operation  of  law.    pii  effect  July  1st,  1874.] 
See  Clril  Code,  sec.  1427,  et  uq. 

§  27.  An  injury  is  of  two  kinds: 

1.  To  the  person;  and, 

2.  To  property. 

§  28.  An  injury  to  property  consists  in  depriving  its 
owner  of  the  benefit  of  it,  which  is  done  by  taking,  with- 
holding, deteriorating  or  destroying  it. 

Caase  of  injuy-^S  CaL  534. 

§  29.  Every  other  injury  is  an  injury  to  the  person. 

§  30.  A  civil  action  is  prosecuted  by  one  party  against       30 
another  for  the  enforcement  or  protection  of  a  right,  or   i^^^\j 
the  redress  or  prevention  of  a  wrong. 

£ee  sec.  307,  et  $eq. 

§  31.  The  Penal  Code  defines  and  provides  for  the  pros- 
ecution of  a  criminal  action. 

§  32.  When  the  violation  of  a  right  admits  of  both  a 
civil  and  criminal  remedy,  the  right  to  pro^cute  the  one  is 
not  merged  in  the  other. 


PART  I. 
OF  COURTS  OF  JUSTICE. 

TITLE  L 

ORQAJXIZATIOJX  AND  JX7RIBDICTION. 

Chap.  I.    Courts  of  JasricE  nr  Genebal.    §§  83,  91. 
n.    Court  op  Impeachment.    §§  36-39. 
m.    Supreme  Court.    §§  40-56. 
IV.    Superior  Courts.    §§  65-79. 
V.    Justices'  Courts.    §§  85—115. 
VI.    Police  Courts,    §  121. 
VIL    General  Provisions  RESPEcriNa  Courts  or 
Justice.    §§  124-153. 
[Part  I.,  §§  33-304,  amended  and  in  effect  April  1, 1880.] 

[34] 
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GHAFTEB  I. 
COURTS  OF  JUSTICB  HT  OBNSRAL. 


I 


33.  The  MTeral  coartB  Of  this  State. 

34.  Courts  of  record. 


§  33L  The  following  are  the  Courts  of  Justice  of  this 
State: 

1.  The  Court  of  Impeachment; 

2.  The  Supreme  Court; 

3.  The  Superior  Courts; 

4.  The  Justices*  Courts; 

fi.  The  Police  Courts,  and  such  other  inferior  courts  as 

the  Legislature  may  establish  in  any  incorporated  city  or 

town,  or  city  and  county. 

flee  Const.  CaL  arts.  3  and  6. 

For  subd.  5,  see  Const.  CaL  art.  6,  see.  IS. 

JT7BISDI0TI0N. 

Aoqnired— how,16GaL389;  84Cal.391;  39Cai.628;  8S CaL 428;  3900. 
439;  44  Cal.  336;  46  CaL  610;  60  CaL  68, 208, 498;  63  CaL  44. 

Adioimiznent--effect  of,  1  CaL  409;  4  CaL  280;  7  CaL  63;  19  CaL  707; 
e Cal  49, 170;  27  CaL  172, 493;  28  Cal.  336:  30  CaL  192;  34  CaL  829,  479;  39 
CaL  189;  44  CaL  85.    But  see  sees.  47, 48, 73, 74. 

Admiralty  and  maritixne— 1  CaL  485;  2  Cal,  308;  6  CaL  268;  6  Cal.  143; 
t  CaL  697;  13  CaL  370;  34  CaL  676;  42  Cal. 227;  60  CaL  236. 

Admiaaion— -See  sec.  415,  sabd.  4.  and  sec  416. 

Agreement  as  to— 3  CaL 74;  8  CaL  563;  14  CaL  279;  19  Cal.  125;  40  CaL 
183;  42  CaL  125;  43  CaL  393;  50  Cal.  447. 

Amonnt— limitations  as  to,  1  Cal.  15:  3  CaL  220;  5  Cal.  230;  10 CaL  249; 
nCaLeO;  23  CaL  170;  24  CaL  61;  30  CaL  245, 646;  34  CaL  28;  35  Cal.  209; 
33  CaL  670;  40  CaL  628;  45  CaL  71;  48  Gal.  ICO. 

Appeal— 1  CaL  15;  2  CaL  99;  3  CaL  426;  4  CaL  368;  6  Cal.  635;  8  Cal. 
397:  9  CaL  698;  10  CaL  50,249;  11  CaL  176:  15  CaL  502:  20  <'al.  39.  388;  22 
0»L  82;  30  CaL  09, 646;  31  Cal.  83, 261:  84  CaL  28;  35  CaL  213;  39  CaL  92; 
42  CaL  35;  45  CaL  71;  47  CaL  7, 109;  49  CaL  139;  60  CaL  211. 

Appearance-21  CaL  62;  28  CaL  668;  80  CaL  440;  31  CaL  342;  34  Cal 

177;  43  CaL  484. 

BankraptC7-47  CaL  481;  48  CaL  439, 452;  63  CaL  287. 

Certiorari— 4  CaL  186;  21  CaL  167;  26 CaL 372;  30  CaL 99;  39 CaL 670;  37 
CaL  454;  40  CaL  479, 481;  43  Cal.  365;  47  CaL  7. 

Common  law— 2  CaL  99, 146;  6  Cal.  369;  39  CaL  98. 
Concurrent— 2  CaL  303;  7  CaL  348;  8  CaL  27, 34,  67,  288;  9  CaL  H,  887; 
81CaL438;  30  CaL  573;  42  CaL  227. 
Oonaent— See  Aojubisiucvt. 
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Oonttitational  changes,  as  to— 21  CaL  415;  sees.  51,  82,  75, 76, 77, 112» 
113,114. 

OonstitntionaUtf  of  laws— 7  CaL  65;  10  CaL  293;  11  Cal.  176;  13  CaL 
24;  17  CaL  548;  24  Cal.  427;  28  Cal.  118;  30  Cal.  99;  31  Cal.  261;  82  CaL  242; 
83  CaL  212;  34  Cal.  620;  41  CaL  147;  42  CaL  816. 

Oo-ordlnate,  9  Cal.  77, 608;  10  CaL  495. 

Oost»-30  Cal.  546;  50  CaL  30. 

Ooorts— jurisdiction  as  to  other,  8  Cal.  27, 34, 67,  268;  9  CaL  77,  607; 
ir  Cal.  76;  37  Cal.  268;  39  Cal.  157;  49  Cal.  331;  51  CaL  145, 562. 

Deflnition— 10  Cal.  293;  43  CaL  365;  44  CaL  85. 

Demurrer  to— 16  Cal.  432. 

Equity-^  Cal.  130;  6  Cal.  876;  7  CaL  348;  10  Cal.  529, 575;  18  CaL  521, 
559. 5^7, 626;  21  Cal.  438;  24  Cal.  61;  30  CaL  440;  33  CaL  45;  36  CaL  639;  88 
Cal.  265;  51  Cal.  431;  53  Cal.  656. 

Ezclusive— 2  Cal.  308;  5  Cal.  268;  33  Cal.  85. 688;  53  CaL  16, 412. 

Extent- 17  Cal.  363;  36  Cal.  159;  49  Cal.  351. 

Forfeiture,  actions  for-23  Cal.  212;  36  Cal.  281. 

Fugitives-^  Cal.  238 ;  23  Cal.  585. 

Generall7-4  Cal.  307;  6  Cal.  685;  12  CaL  128;  13  Cal.  589;  17  Cal.  868;  19 
Cal. 210,374,388;  23CaL585;  27CaL492;  30  Cal- 99,440;  31  CaL  170;  32  CaL 
140;  33  Cal.  506;  34  Cal.  321 ;  37  CaL  69;  39  CaL  315;  41  Cal.  202, 308;  43  Cal. 
813;  46  Cal.  79, 245, 398;  47  Cal.  524;  A6  CaL  70, 127, 133;  49  Cal.  351, 491;  51 
CaL  3. 255, 435. 

Habeas  corpus-26  CaL  372 ;  34  CaL  682 ;  38  CaL  145, 393, 499 ;  45  CaL  199; 
51  Cal.  317. 

Incidents  of— See  sec.  187. 

Inferior  and  limited,  courts  of— 5  Cal.  195;  10  CaL  293;  12  Cal.  283;  U 
Cal. 297:  16  Cal. 432;  20  CaL 39;  21  CaL  167;  23  Cal. 402;  28 Cal.  118;  29  CaL 
807;  S3Cal.318;  34Cal.321;  35Cal.269;  36 Cal.  135;  39Cal.517;  43 CaL 455. 

Injunction— See  sees.  525, 526;  37  CaL  268. 

Legislative  powers  and  functions  as  to— 5  Cal.  9, 43, 230, 343;  6  CaL 
143, 632;  7  Cal.  65;  8  Cal.  297;  13  Cal.  24;  17  Cal.  548;  25  CaL  605;  30  CaL 
435;  82  Cal.  242;  33  Cal.  279;  35  CaL 624;  42  CaL 65;  48  CaL 279;  50  CaL  153; 
62  Cal.  142. 

Limited— See  tsrwRBJOn;  also,  49  Cal.  465. 

Loss  of— 4  CaL  280;  6  CaL  21;  15  CaL  76;  49  CaL  590. 

Mandamus— 15  Cal.  91 :  ^6  CaL  372;  29  CaL  807 ;  80  CaL  245, 485;  85  CaL 
213:  36  Cal.  283, 535;  39  Cal.  189, 411. 

Naturalization— 39  Cal.  98. 

Nuisance— 30  CaL  573;  36  CaL  193;  40  CaL  896. 

Objections  to— 16  CaL  432. 

Person— See  Admissioit,  Apfbasanob,  PiTBLiOATioir  ov  Snx* 
IfONS;  5  CaL  494;  7  Cal.  54;  34  Cal.  391;  36  Cal.  691;  46  Cal.  610;  53  Cal. 635. 

Presumption  as  to— 2  CaL  99, 146;  3  CaL  426;  5  Cal.  149;  7  CaL  291;  10 
CaL  50;  12  Cal.  283;  17  Cal.  354,371,424;  23  Cal.  402;  27  Cal. 67, 300;  31  Cal. 
168,342;  33  CaL 45. 318, 505, 530;  34CaL391;  40CaL648;  44CaL356;  49 CaL 
208;  53  Cal.  635. 

Ftocess— 43  Cal.  133. 

Prohibition,  writ  of— 26  Cal.  372;  52  Cal.  516. 

Publication  of  summons,  notice,  etc.— sec.  413;  12  Cal.  100.288;  20 
OaL  81;  26  Cal.  149;  27  CaL  295, 300;  30  CaL  611;  31  Cal.  342;  33  CaL  45, 606* 
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nO;  S4  CaL  3!)1 ;  37  CaL  458 ;  39  CaL  439;  44  Cai  356;  Belcher  v.  Cbaml>en. 
S3  Cal.  ti35,  uvcrraliu^  Ualiii  v.  KeUy.  34  Cal.  3dl.  ^ 

Bocords-13  Cal.  24;  19  Cal.  127;  30  CaL  439. 

Reatitntion,  writ  of— 19  CaL  374. 

Special  cnaem—A  Cal.  43.  ISfi;  42  CaL  3S. 

Stipulation— See  AoiLiCEafEKT. 

Taxes,  sails  for— 24  Cal.  61;  43  GaL  492;  45  CaL  199. 

Test  of-3U  CaL  546. 

Trespass— 39  Cal.  315,.319. 

United  States  conrts,  generally— «  CaL  368;  9  CaL  698;  11  CftL  176;  2S 

CaLM;  25Cal.l]05;  27  CaL  Id;  28  CaL  98;  33  CaL 231;  39  CaL  318;  49  CaL 
S26i. 

Vacation— See  Ai>J'OTniNMXVT. 

Venne-37  CaL  inO;  4ii  Cal.  245;  49  GoL  39L 

Want  of— 7  Cal.  64 ;  «  CaL  5(3:  12  Cal.  100:  18  CaL  389;  17  CaL  130;  ft 
€U.40J:i7CaL3OO;  2t»  Cal.  115;  30Cal.440;  34CaL3Jl;  37  CaL  458;  SO  CaL 
67U;S2Cal.97. 

« Within  the  jurisdiction/'  defined— 12  CaL  306. 

Witne8*-36  CaL  522. 

S  34.    The  courts  enumerated  in  the  first  throe  sabdU 
▼isions  of  the  last  precediu^  section  are  courts  of  record. 
Const.  CaL  art.  6.  sees.  13, 22. 
Oonrt  of  record-definition.  34  CaL  391;  88  GaL  220. 

OODS  CIT.  PKOV. 


*    i 
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CHAPTER  n. 
COURT  OF  IMPEACHMENT. 

S8.  Members  of  the  court. 

S7.  JnrLs<lictlon. 

38.  Officers  of  tlio  court. 

89.  Trial  of  impeacbmeuts  provided  for  In  the  Penal  Code. 

36  §  36.    The  Court  of  Impeacliment  is  the  Senate;  when 

cop         sitting  as  such  court,  the  senators  shall  be  upon  oath ;  and 
107 118       |^(  least  two-thirds  of  the  memliers  elected  shall  be  neces> 
sary  to  constitute  a  quorum. 
Const.  CaL  art.  A,  sec.  17;  art.  6»  sec.  I. 

§  37.  Tlie  court  has  jurisdiction  to  try  impeachments, 
when  presented  by  the  Assembly,  of  the  Governor,  Lieu- 
tenanMjovemor,  Secretary  of  State,  Controller,  Trea^ 
urer,  Attorney-General,  Surveyor-General,  Chief  Justice 
of  the  Supreme  Court,  Associate  Justices  of  tlie  Supreme 
Court,  and  J  udges  of  the  Sux>erior  Courts,  for  any  misde- 
meanor in  office. 

Const.  Cal.  art.  4,  sec  18. 

Other  civil  offloers-45  Cal.  200. 

§  38.   The  officers  of  the  Senate  are  the  officexs  of  the 
court. 
See  Pena)  Code,  sees.  10,  and  737  to  7SS. 
Impeachment— manner  of,  4ft  CaL  200. 

§  39.    Proceedings  on  the  trial  of  impeachments  are 
provided  for  in  the  Penal  Code. 
See  Penal  Code,  sec.  737  d  $eq. 
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CHAPTER  m. 
8TTFRBMIS  COURT. 

!  I  40.  Justices,  elections,  and  terms  of  offlcek 
41.  Coiupntatlou  of  years  of  office. 
I  42.  Vacaucles. 
I  4-1.  Departments. 

I  44.  Api>uriiuiiukent  of  business. 
S  4-).  Court  111  b;uik. 

!  4&  Al>»eiice  or  disability  of  Cblef  Jnstloeg 

47.  SuHsloiis. 
!  43.  Adjournments. 
I  4:).  Deci8ioiui  iti  writing?. 

I I  50.  JuriHtlirtloii  of  Cwu  kinds. 
I  51.  OriKiuul  Jurisdiction. 

I  52.  Appellate  Jurisdiction. 
'  I  53.  Powei-s  in  app(>aled  cases. 
!  I  54.  Concurrence  necessary  to  transact  business. 
56.  Transfer  of  books,  papers,  and  actions. 

: '  56i.  Remittiturs  ia  transferred  cas'^S. 
S  57.  ADseaU  in  probate  prooeedinga. 

§  40.  The  Supreme  Court  Rhall  conaiRt  of  a  Chief  Jum 
tice  and  six  ABsociate  Justices,  who  sliall  be  elected  by 
the  qoaliiied  electors  of  the  State  at  large,  at  the  general 
State  elections  next  preceding  the  expiration  of  the  terms 
of  otiice  of  their  predecessors  respectively,  and  hold  their 
offices  for  the  term  of  twelve  years  from  antl  after  the 
first  Monday  after  the  first  day  of  January  next  succeed- 
ing their  election;  prodded,  that  of  the  justices  elected 
at  the  general  State  election  of  eighteen  hundred  and 
8eventy>nine,  the  Chief  Justice  shall  go  out  of  office  at 
tlie  end  of  eleven  years,  and  the  six  Associate  Justices 
shall  have  so  classitied,  or  shall  so  classify  themselves, 
bv  lot,  that  two  of  them  shall  go  out  of  ottico  at  the  end 
of  three  years,  two  of  them  at  the  end  of  seven  years, 
and  two  of  them  at  the  end  of  eleven  years,  from  the  iirst 
Monday  after  the  tirst  day  of  January,  eighteen  hundred 
and  eighty;  and  an  entry  of  such  classilication  shall  have 
been  or  shall  be  made  in  the  minutes  of  the  court  in 
bank,  signed  by  them,  and  a  duplicate  thereof  liled  in 
tlie  office  of  the  Secretary  of  State. 

Const  CaL  art.  6,  sees.  2,  S. 

£UgIbility-see.  156. 

Absence  ot  judge—^eo.  46;  2  Cal.  196, 619. 

Dt  fecto  iiidie-29  CaL  4». 
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§  41.  The  years  during  which  a  Justice  of  the  Supreme 
Court  is  to  hold  office  are  to  be  computed  respectively 
from  and  including  the  tlrst  Monday  after  the  ilrst  day  uf 
January  of  any  one  year  to  and  excluding  the  lirst  RIon- 
day  after  the  iirst  day  of  January  of  .the  next  succeeding 
year. 

Coust.  Cal.  art.  6»  sec  S. 

§  42.  If  a  Tacancy  occur  in  the  office  of  a  Justice  of 
tho  Supreme.  Court,  the  Governor  shall  appoint  an  eligible 
]ierson  to  hold  tlie  office  until  the  election  and  riualitlca- 
tionof  a  justice  to  fill  the  vacancy,  which  election  shall 
take  place  at  the  next  succeeding  general  election;  and 
the  justice  so  elected  shall  hold  tlie  office  for  the  remain- 
der of  the  unexpired  term  of  his  predecessor. 

Const.  Cal.  art.  G,  sec.  S. 

Vacancy— see  sec.  40,  Absevoe  ov  Judob. 

43  §  43.  There  shall  be  two  departments  of  the  Supreme 

i<u?i«  Court,  denominated  respectively  Department  One  and 
iu»  loo  department  Two.  The  Chief  Justice  shall  assign  three 
of  the  Associate  Justices  to  each  department,  and  such 
assignment  maybe  changed  by  him  from  time  to  time; 
prondedy  that  the  Associate  Justices  shall  be  competent 
to  sit  in  either  department,  and  may  interchange  with  one 
another  by  agreement  among  themselves,  or  if  no  such 
agreement  be  made,  as  ordered  by  the  Chief  .lust ice. 
The  Chief  Justice  may  sit  in  either  department,  and  shall 

S reside  when  so  sitting;  but  the  justices  assigned  to  each 
epartment  shall  select  one  of  their  number  as  presiding 
justice.  Each  of  the  departments  shall  have  the  power 
to  hear  and  determine  causes  and  all  questions  arising 
therein,  subject  to  tlie  provisions  in  relation  to  the  court 
in  bank.  The  presence  of  three  justices  shall  be  neces- 
sary to  transact  any  business  in  either  of  the  departments, 
except  such  as  may  be  done  at  chambers;  but  one  or  more 
of  the  justices  may  adjourn  from  time  to  time  with  the 
same  effect  as  if  all  were  present,  and  the  concurrence  of 
three  justices  shall  be  necessary  to  pronounce  a  judgment; 
provided,  that  if  three  do  not  concur,  the  cause  may  be 
reheard  in  the  same  department,  or  transmitted  to  the 
other  department,  or  to  tne  court  in  bank* 

Const.  CaL  art.  6,  sec.  2. 

Chambers,  powers  at— sec.  16S. 

Adjoomment,  holidaira— sec.  13S. 

ConciixTence-82  CaL  633. 

§  44.  The  Chief  Justice  shall  apportion  the  business 
to  the  departments,  and  may,  in  his  discretion,  order  any 
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cause  itending  before  the  court  to  be  heard  and  decided  by 
the  court  in  bank.  The  order  may  be  made  before  or 
after  judgment  pronounced  by  a  department;  but  when  a 
cause  has  been  allotted  to  one  of  the  departments  and  a 
judgment  pronounced  therein,  the  order  must  be  made 
within  thirty  days  after  such  jud^ent,  and  concurred  in 
by  two  Associate  Justices;  and  if  so  made,  it  shall  have 
the  effect  to  vacate  and  set  aside  the  judgment.  Any  four 
justices  may,  either  before  or  after  judgment  by  a  depart* 
ment,  order  a  cause  to  be  heard  iu  bank.  If  the  order  be 
not  made  within  the  time  above  limited,  the  judgment 
shall  be  iinal;  providedy  that  no  judgment  by  a  depart^ 
meut  shall  become  final  until  the  expiration  of  the  period 
of  thirty  days  aforesaid,  unless  approved  by  the  Chief 
Justice  in  writing,  with  the  concurrence  of  two  Auociata 
Justices. 
Const.  CaL  art.  6,  sec.  2.   See  sec.  129;  Supreme  Ct.  rule  10. 

§  45.  Tlie  Chief  Justice  or  any  four  justices  may  con- 
Teue  the  court  in  bank  at  any  time,  and  the  Chief  Justice 
aliall  be  the  presiding  justice  of  the  court  when  so  con- 
vened. The  presence  of  four  justices  shall  be  necessary 
to  transact  any  business,  and  the  concurrence  of  four 
justices  present  at  the  argument  shall  be  necessary  to 
pronounce  a  judgment  in  the  court  in  bank;  proridedj  that 
if  four  justices  so  present  do  not  contour  in  a  judgment, 
then  all  the  justices  qualitled  to  sit  iu  the  cause  shall  hear 
the  argument,  but  to  render  a  judgment  a  concurrence  of 
four  justices  shall  be  necessary;  and  every  judgment  of 
the  court  iu  bank  shall  be  iinal,  except  in  cases  in  which 
no  previous  judgment  has  been  rendered  in  one  of  the  de* 

gartmentSy  and  in  such  cases  the  judgment  of  the  court 
1  bank  shall  be  final,  unless  within  thirty  days  after  such 
judgment  an  order  be  made  in  writing,  signed  by  five  jus* 
tices,  granting  a  rehearing. 
Const.  CaL  art.  6,  sec.  2. 

§  4€L  In  case  of  the  absence  of  the  Cliief  Justice  from 
the  place  at  which  the  court  in  bank  is  held,  or  his  inabil- 
ity to  act,  the  Associate  Justices  shall  select  one  of  theb 
own  number  to  perform  the  duties  and  exercise  the  powers 
of  the  Chief  Justice  during  such  absence  or  inability  to 
act. 

Const.  CaL  art.  6,  sec.  2. 

§  47.  The  Supreme  Court  shall  always  be  open  for  the 
transaction  of  business.  It  shall  hold  regular  sessiona 
for  the  hearing  of  causes,  either  in  ban^,  or  in  one  or  both 
of  its  departments,  at  the  capital  of  the  State,  commeno- 
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iiif<  on  the  fint  Mondays  of  May  and  second  Mondays  of 
November;  at  the  city  and  county  of  San  Francisco,  com' 
mencing  on  the  second  Mondays  of  January  and  third 
Mondays  of  July;  and  at  the  city  of  Los  Angeles,  com- 
mencing on  the  tirst  Mondays  of  April  and  second  Mon- 
days of  October;  and  special  sessions  at  either  of  the 
above  named  places  at  such  other  times  as  may  be  pre- 
scribed by  the  justices  thereof.    The  justices  and  officers 
of  the  Supreme  Court  shall  be  allowed  their  actual  trav- 
eling expenses  in  going  to  and  from  their  respective  places 
of  residence  upon  the  business  of  the  court,  or  to  attend 
its  sessions.    If  proper  rooms  in  which  to  hold  the  court, 
and  for  the  accommodation  of  the  officers  thereof,  are  not 
provided  by  the  State,  together  with  attendants,  furni- 
ture, fuel,  fights,  and  stationery,  suitable  and  sufficient 
for  the  transaction  of  business,  the  court,  or  any  three 
justices  thereof,  mav  direct  the  Clerk  of  the  Supreme 
Court  to  provide  such  rooms,  attendants,  furniture,  fuel, 
lights,  and  stationery;  and  the  expenses  thereof,  certified 
by  any  three  justices  to  be  correct,  shall  be  paid  out  of 
the  State  treasury,  for  which  expenses,  and  to  defrav  the 
traveling  expenses  of  the  justices  and  officers  of  the 
Supreme  Court  above  mentioned,  a  sufficient  sum  shall 
be  annually  appropriated  out  of  any  funds  in  the  State 
treasury  not  otuerwise  ajipropriated.    The  moneys  so  ap- 
propriated shall  be  subject  to  the  order  of  the  Clerk  of 
the  Supreme  Court,  and  be  by  him  disbursed  on  proper 
vouchers,  and  the  same  shall  be  accounted  for  by  uim  in 
annual  settlements  with  the  Controller  of  State  on  the 
first  Monday  of  December  of  each  year. 
Always  open— Const.  CaL  art.  6,  sec.  2. 

§  48.  Adjournments  from  day  to  day,  or  from  time  to 
time,  are  to  be  construed  as  recesses  In  the  sessions,  and 
shall  not  prevent  the  court,  or  either  of  its  departments, 
from  sitting  at  any  time. 

See  sec.  4Tn. 

Adjonxnment,  fonnerly-Hsee  sec.  SS,  ante,  under  JxraiSDiCTiov. 

§  49.  In  the  determination  of  causes,  all  decisions  of 
the  Supreme  Court  in  bank,  or  in  departments,  shall  be 
given  in  writing,  and  the  grounds  of  the  decision  shall  be 
stated. 

Const.  CaL  art  6,  sec.  2. 

§  50.  The  jurisdiction  of  the  Supreme  Court  is  of  two 
kinds: 

1.  Original;  and, 

2.  Appellate. 
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XT.  S.  Supremo  Ot.,  irrit  of  OfTor  from— 11  CaL  176;  Beteher  9, 
Chambers,  53  Cal.  635. 

Facts— not  Investigated,  28  CaL  273. 

Corroctlon— of  mtnates,  36  CaL  328;  of  records  of  lower  court*  31 

CaL  107. 

Final  judgment— 37  CaL  438. 

Original  jurisdiction— former  lack  of » notes  to  sec.  51. 

§  51.  In  the  exercise  of  its  original  jnrisdiction  the  Sa« 
preme  Court  shall  have  power  to  issue  writs  of  mandamus, 
certiorari,  prohibition,  and  habeas  corpus;  and  it  shall 
albo  liave  power  to  issue  all  other  writs  necessary  and 
proper  to  the  complete  exercise  of  its  appellate  jurisdiction. 

Const.  CaL  art.  6,  sec.  4. 

See  Hyatt  v.  Allen,  March  23rd,  1880,  and  notes  to  sec.  33,  ante,  on 
Jarlsdtction. 

Original  jnrisdiction-extent  of,  1  Cal.  85, 144, 347;  7  Cal.  140;  14  CaL 
It!;  21  Cal.  1<£1;  Hyatt  v.  Allen,  supra. 

Mandamns— sees.  54, 76, 165, 1084  et  seq.,  1108  to  1110. 

Oertioniii— eecs.  54, 76, 165, 1067  et  seq.,  1108  to  1110. 

Prohibition— sees.  54, 76, 165, 1102  et  seq.,  1108  to  1110. 

Eabeas  corpus— sees.  54, 76, 165;  1  CaL  85, 144. 

Appellate  powers— sec.  44;  1  Cal.  85, 89, 144. 

"All  other  writs''— 25  Cal.  28,96;  28  CaL 71;  Hyatt  v.  Allen, Mipra. 

Writ  of  error— sec.  129n,  (Supreme  Ct.  rule  26);  1  CaL  85;  3  CaL 
MT;  4  CaL  2U8;  5  CaL  190;  8  CaL  2»7;  5J  Cal.  220. 

Injunction— sees.  54, 76, 165, 356, 525  et  seq.,  745, 1341. 
Pn>cedendo— sec.  129,  Supremo  Ct.  rule  28. 

Writs,  certain,  abolished— «ctre  facias  and  quo  varranto,  sec.  809 
(btit  as  to  latter,  see  sec.  76,  subd.  5);  ne  exeat,  49  Cal.  466,  and  sec.  478. 

Writ— defined,  sec.  17;  seal,  sec  153;  issuance,  sec. 54;  service  by  tel* 
cgraph,  sec  1017. 

§  52.  The  Supreme  Court  shall  have  appellate  jurisdic- 
tion: 

L  In  all  cases  in  equity,  except  such  as  arise  in  Justices' 
Courts. 

2.  In  all  cases  at  law  which  involve  the  title  or  posses- 
vion  of  real  estate,  or  the  legality  of  anv  tax,  impost,  as* 
sessment,  toll  or  municipal  nne,  or  in  which  the  demand, 
exclusive  of  interest,  or  the  value  of  the  property  in  con- 
troversy, amounts  to  three  hundred  dollars. 

3.  In  all  cases  of  forcible  entry  and  detainer,  proceed- 
tngfi  in  insolvency,  actions  to  prevent  or  abate  a  nuisance, 
and  in  all  such  probate  matters  as  may  be  provided  by 
law. 

4.  In  all  special  proceedings. 

H  In  aU  criminal  cases  prosecuted  by  indictment,  o? 
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Information,  In  a  court  of  record,  on  questions  of  law 
alone. 

Const.  CaL  art.  6,  see.  4. 

Appeals  in  general— sec.  9M  et  teq. 

Appeals  to  Snpreme  Oonrt—sec.  96S  et  ieg, 

AppeUate  jnxisdiction— 1  CaL  IM;  8  CaL  297:  10  CaL  249;  31  CaL  82t 
14  CaL  29. 

Jurisdiction  generally— see  notes  to  see.  IS,  on/e. 

SUBDiYisioir  1.  Generally— see  sec.  76,  subd.  1.  Added  Jorlidic* 
tion  of  Justices'  Courts,  see  sec.  US. 

Subdivision  2.  See  sec.  7»,  subd.  S. 

SUBDivisioir  3.  See  seo.  76.  subd.  4;  IMTOree,  10  CM.  251. 

SUBDiYisioir  4.  Special  proceedings— Extraordinary  writs,  sees. 
1067-1110.  Forcible  Entry  and  Detainer,  sulkl.  3.  Liens,  enforcement 
of,  sees.  1180^1306.  Insolvency,  sec.  1822;  6  Cal.  231 ;  12  Cal.  281 ;  28  CaL 
117.  Eminent  Domain,  sees.  1337-1263;  29  Cal.  112;  42  Cal.  35, 68.  Arbi- 
tration, sees.  1281-1290.  Award,  appeal  from,  2  Cal.  78:  43  Cal.  125. 
^  Subdivision  5.  Indictable  ofibnsee— see  Penal  Code,  sec.  888. 
Information— see  Const.  Cal.  art.  1,  sec.  8.  Ooort  of  record— see 
sec.  84.  Felony— alone  appealable,  formerly,  5  Cal.  295;  7  Cal.  140, 
166:  9  Cal.  86;  16Cal.  187;  20  Cal.  117;  29  CaL  460;  30  CaL  98;  85  CaL  390; 
63  CaL  437. 

§  53.  The  Supreme  Court  may  affirm,  reverse,  or  mod- 
Ify  any  judgment  or  order  appealed  from,  and  may  direct 
the  proper  judgment  or  order  to  be  entered,  or  direct  a  new 
trial  or  further  proceedings  to  be  had.  The  decision  of 
the  court  shall  be  given  in  writing;  and  in  giving  its  de- 
cision, if  a  new  trial  be  granted,  the  court  shall  pass  upon 
and  determine  all  the  questions  of  law  involved  in  tlie 
case,  presented  upon  such  appeal,  and  necessary  to  the 
^nal  aetermination  of  the  case.  Its  judgment  in  appealed 
cases  shall  be  remitted  to  the  court  from  which  the  appeal 
was  taken. 

Affirming  judgment— see  sec.  955;  15  Cal.  324;  16  Cal.  207;  24  Cal.  88. 

Amendments— Sec.  473;  7  Cal.  447;  8  Cal.  135. 

Appeal,  effect  of— generally,  sees.  949, 1049;  as  to  new  trial.  40  CaL  280. 

Oorrectlng  judgments— 7  CaL  447;  20  CaL 415;  Beed  v. AlUson, April 
Itb,  1880;  also,  see  Amendments. 

Costs  on  modification— sec.  1027. 

Death— pending  appeal,  sec.  129,  (Snpreme  Ct.  Rule  14);  sec.  385:  28 
CaL  68;  8.  &.  L.  Soc  v.  Gibb,  21  CaL  609;  35  Cal.  Hi3;  40  Cal.  96;  49  CaL 
149. 

Decision— requirements  of ,  see  sec.  49:  limits  of,  5  Cal.  96;  80  Cal. 
223;  terms  of,  7  Cal.  447;  time  for  filing.  Const.  Cal.  art. «.  sec.  34;  pnrw 
amount  when,  20  Cal.  415:  45CaI.  67.  See  also,  Dictum,  Law  ov  the 
Case,  Opinion,  Stare  Decisis. 

Dictum-9  CaL  236, 615;  20  Cal.  276;  30  Cal.  108;  39  Cal.  233;  53  CaL 608. 

Discretion— interference  for  abuse  of,  only.  See  sec.  657,  General 
Note;  also,  subd.  1  and  subd.  6,  notes,  in  same  section. 

Dismissal  of  appeal— sec.  139,  (Snpreme  Ct.  Rules  3  and  4);  sees. 
164, 960;  8  CaL  847;  IS  CaL  324;  16  Cal.  207;  23  Cal.  636;  24  CaL  63,  156;  28 
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"Si'™  f"'  •™-  "*!  »IO™iiie,  modltjing,  roTBiilng,  etc..  Me  tboM 

Moduying indgmenl-mc BS7;  ICstSi.Bli  (CbI.  1M;  SCal  21  Ml. 

OrMTnllnB-formerJmlgment.aCal.MI:  aCal.«Ni  U  Ol.mt  IS 
Fmdaacr  of  actloit— u  to  appe>l>  uc  1049 

CaU»?^M!*«SrMc3.'MS"  *"■ "'  ^'=™'  Uelow.a  C.L  IH;  II 
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«;;Comu:rr.ljlQcH.ortli,Apr'aiMtli,18«.   *'"^'"'  Hi^aw.iM, 
Baaoid*— («iltror,MaUT>n»£BXT«)  ilw,  Hilui  >.  Kellj,  M  ObL 


a«niBnaint— for  fmtlier  proceedings,  T  CbL  UJ;  J2  CaM 
«I;«C»].M;  mb-S-AL.  Soc.s.  Fella,  HarcbJlcli, ISM. 
Bemlttttiir-Ma.  wt. 
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Bes  adjadloata— €ec.  1908;  also  see  Law  ov  ths  Cass. 
'  Restoring  appeal— 45  Cal.  18. 

-  BeTersing  jadgment-l  CaL  359, 479;  1  Cal.  443, 447;  9  Cal.  16;  10  CaL 
Uy.  nCal.2.>8;  14  Cal.  248;  15ral.28(i:  SO  Cal.  522:  23  Cal.  478,  MO ;  2ft 
Cut.  174;  28  Cal.  2U;  30  Cal.  482, 4»8;  48  Cal.  030;  61  Cal.  511.  Al»o,  see  sec 
857. 

Beviewy  bill  of— 12  Cal.  90;  34  CaL  76;  41  Cal.  820;  extent  of.  gencr> 

ally,  see  Becord  as  coullulug  review;  ou  appeal  from  Jiulgment*  see. 

b5J. 

Bales-see.  129. 

Stare  decisis— sec  Law  of  this  Case;  2  Cnl.  374;  A  Cal.  403;  6  Cal. 
r-;  7  Cal.  8H2;  21  Cal.  3:5;  2J  CI.  lOsi,  IM;  2D  Cal.  222;  Ullin  r.  (nirtKs.31 
em.  400;  89  Cal.  223:  42  Cal.  488;  43  Cal.  4J3, 523.  Contru,  see  OVKUttUL- 
INO  KORMBQ  JUDOMBKT. 

Stipulation— sec.  283,  note  to  subd.  1. 

•  §  54.  The  concurrence  of  three  Justices  of  the  Snpreme 
Court  is  necessary  for  the  Lsauauce  of  any  writ,  or  the 
transaction  of  any  business,  except  such  as  can  bo  done 
at  cliambers;  provided^  that  eacli  of  tlie  justices  shall  have 

Sower  to  issue  writs  of  liabeas  (rornus  to  any  part  of  the 
tate  upon  petition  by  or  on  beliali  of  any  jierson  hehl  in 
actual  custody,  and  may  make  such  writs  returnable  be- 
fore himself  or  the  Supreme  Court,  or  any  department,  or 
Jfudge  thereof,  or  before  any  Superior  Court  lu  the  State,  or 
any  judge  thereof. 

See  Const.  CaL  art.  6,  see.  4. 

Ooncaxrence— sec.  43n. 

Business  at  chambers— sec.  ISS, 

Single  jnstice— 10  CaL  483. 

HABEAS  00BK7S. 

See  U.  S.  Const,  art.  8,  Anults.,  and  Const.  CaL  art.  2.  sees.  5, 8. 
,  Jurisdiction,  as  to— sees.  33ii,aud51. 

Grenerally— Penal  Code.  sec.  1473  et  ieq.,  sec.  145)2  et  *eq.  (also,  see. 
12as et  $eq.)\  1  CaL  9. 345;  2  Cal.  429;  5  Cal.  5S5;  7  Cal.  175, 182;  1!)  Cal.  131; 
22Cal.  IHl;  26  CaL  372;  28  CaL  251;  31  CaL(Jl9;  35  Cal.  UH);  4lK'aLfiJ7;  4l 
tSaL  2r>, 212;  42  Cal. !!)!».  254 ;  4»  CaL  455:  44  CaL  32.  bx\ ;  4ii  Cal.  1 12:  47  CaL 
6U5;  49 CaL  159, 4U7;  51  CaL  317,»75;  !^i  Cal.  410:  Ex  parto  Hunt;  Llii..lan- 
uary  I3tli,  1880;  £x  i>arto  Ellis,  March  iKt.  IskO;  Kx  parte  Cliuk(\Mari:b 
23ra,  1880;  £z  parte  Cuhu,  May  19tli,  1880;  Ex  paite  Kearney,  May  27tb, 
1880. 

§  55.  All  records,  books,-  papers,  causes,  actions,  pro- 
ceedings, and  appeals  lodged,  deposited,  or  peudiug  in  the 
Supreme  Court  abolished  by  tho  Constitution,  are  trans- 
ferred to  the  Supremo  Court  herein  provided  for,  which 
has  the  same  power  and  jurisdiction  over  tliem  as  if  they 
had  been  in  the  first  instance  lodgetl,  deposited,  tiled,  or 
commenced  therein,  or,  in  cases  of  appeal,  appealed 
Uiereto. 

Const.  Cal.  art.  22,  sec.  3. 

People  V.  Colby,  February  19tb,  1880. 
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§  56.  In  all  cases  of  appeal  transferred  to  the  Sapremo 
Court,  its  judiiriiienrs  shall  be  remitted  to  tbe  Superior 
Courts  of  the  counties,  or  cities  and  connties,  from  wliicli 
the  appeals  were  taken  respectively,  with  the  same  force 
and  effect  as  if  said  cases  had  been  appealed  to  the  Su- 
preme Court  from  sucli  Superior  Courts. 
See  eec.  fift.  note. 

§  57.  Appeals  in  probate  proceedins^a  shall  befri^^en  prefer- 
ence in  hearing  in  the  SiiDreme  Court,  and  be  placed  on  tlie 
caleU'iar  i  i  ihe  order  of  their  date  «  f  idsue,  next  atVrca-e-»  in 
whidi  v*e  peonlo  of  the  St»to  aio  parties.  [Approved  March 
10,188:.] 


CHAPTEB  IT. 
8DPEBI0R  COURTB. 

r  ^Am  more  lufleM. 


g  6S.  Tbere  shall  b«  in  each  of  the  orKaolzed  counties, 
or  cities  and  counties  of  tbe  Statu,  a  Supeilor  Court,  for 
eacli  of  which  one  judge,  and  for  some  of  which  two  or 
loore  judges,  as  hereinafter  in  subsequent  sections  spe- 
cially provided,  shall  be  elected  hj  the  qualified  electors 
of  the  county,  or  city  and  county,  at  the  general  State 
elections  next  preceding  the  expiration  of  the  tenns  of 
office  of  their  predeceasore  respectively ;  provided,  that  tn 
and  forthe  counties  of  Yubaanil  Butter  combined,  onlT 
one  Superior  Judge  aliall  be  elected,  who  shall  hold  the 
Superior  Courts  ot  both  said  counties,  and  in  accordance 
with  such  rules  for  the  dispatch  of  business  in  both  said 
conntiea  as  he  may  adopt. 

Const.  CiL  tit,  t,  see.  t, 

§  66.  In  each  of  the  counties  of  Alameda.  Los  Angeles, 
Sacramen'jj,  San  Joaquin,  Santa  Clara,  and  Sonoma,  there 
shall  be  elected  two  J  udges  of  the  Superior  Court ;  and  in 
each  of  said  counties,  aud  in  any  county,  or  city  and 
county,  other  than  lbs  city  and  county  of  ban  Francisco, 
in  which  there  sliall  be  more  than  one  Judee  of  the  Supe- 
rior Court,  the  judges  of  such  court  may  hold  as  many 
sessions  of  said  court  at  the  same  time  as  there  are  judges 
thereof,  and  shall  apportion  the  busiaeu  omonii  them- 
selves as  equally  as  may  be. 

Onst.  CaL  srt  e,  sees.  (.1. 
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§  67.  In  the  city  and  county  of  San  Francisco  there 
Bhall  be  elected  twelve  Jadges  of  the  Superior  Court,  any 
one  or  more  of  whom  may  hold  court;  and  there  may  he 
aa  many  sessions  of  said  court  at  the  same  time  as  tbene 
are  jutlges  thereof.  The  said  judges  shall  choose  from 
their  o\\n  number  a  Presiding  Judge,  who  may  at  any  time 
be  removed  and  another  chosen  in  his  place,  by  a  vote  of 
any  seven  of  them.  The  Presiding  Judge  shall  distribute 
the  business  of  the  court  among  the  judges  thereof,  and 
prescribe  the  order  of  business.  The  judgments,  orders, 
aud  proceedings  of  any  session  of  the  Superior  Court,  held 
by  auv  one  or  more  of  the  judges  of  said  court,  shall  be 
equally  effective  as  if  all  the  judges  of  said  court  pro* 
sided  at  such  session. 

Const  CaL  art.  6,  sec.  6. 

Jurisdiction-Bees.  33ii,  75, 76, 77. 

Ptoceaa-aec.  78. 

Oo-ordisate  jurisdiction— sec  3Si». 

§  63.  The  term  of  office  of  Judges  of  the  Superior 
Court  shall  be  six  years  from  and  after  the  ilrst  Monday 
of  January  next  succeeding  their  election;  provided,  that 
the  twelve  Judges  of  the  Superior  Court  elected  in  the 
city  and  couuty  of  San  Francisco  at  the  general  State 
election  of  eighteen  hundred  and  seventy-nine  shall  have 
JO  classijied,  or  shall  so  classify  themselves,  by  lot,  that 
four  of  tliein  shall  go  out  of  office  at  the  end  of  one  year, 
lour  of  them  at  the  end  of  three  years,  and  four  of  them 
at  the  end  of  iive  years  from  the  first  lilonday  of  January, 
eighteen  hundred  and  eighty;  and  the  entry  of  such  classi- 
fication shall  have  been,  or  shall  be,  made  in  the  minutes 
|n  the  court,  signed  by  them,  and  a  duplicate  thereof  filed 
Jytlie  ofHce  of  the  Secretary  of  State;  and  provided  further, 
gat  all  the  other  Superior  Judges  elected  at  the  general 
^te  election  of  eighteen  himdred  and  seventy-nine  shaU 

50  out  of  office  at  the  end  of  five  years  from  the  first 
^MVulay  of  January,  eighteen  hundred  and  eighty. 

Const  CaL  art.  6,  sec.  6. 

I  69.  The  years  during  which  a  Judge  of  a  Superior 
wort  is  to  hold  office  are  to  be  computed  respectively 
^^ota  and  including  the  first  Monday  of  January  of  any 
006  year  to  and  excluding  the  first  Monday  of  January  of 
«©  next  succeeding  year. 

CcQst.  CaL  art.  6,  sec  6.   See  sec.  41,  oafe. 

8  70.  If  a  vacancy  occur  in  the  office  of  Judge  of  a 
Baperior  Court,  the  Governor  shall  appoint  an  eligible 
person  to  hold  the  office  until  the  eleption  and  qualhl^ 

CODK  ClV.  FROO.'S* 
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tion  of  a  jadge  to  fill  the  vacancy,  which  election  shall 
take  place  at  the  next  Rucceeding  general  election,  and 
the  judge  so  elected  shall  hold  ofiice  for  the  remainder  o^ 
the  unexpired  term. 
Const.  Cal.  art.  6,  sec.  6.   See  sec.  42,  ante. 
Election  to  fill  ▼aoancy— 11  Cal.  49, 77;  12  Cal.  378;  17  CaL  IL 

§  71.  A  Judge  of  any  Superior  Court  mar  hold  the 

7 1       Superior  Court  m  any  county,  at  the  request  of  the  Juclge 

cop      or  Judges  of  the  Superior  Court  thereof,  and,  upon  the 

97  177     request  of  the  Governor,  it  shall  be  his  duty  to  do  so;  and 

in  either  case  the  judge  holding  the  court  shall  have  the 

same  power  as  a  judge  thereof. 

Const.  CaL  art.  6,  sec  8. 

§72.  Any  cause  in  a  Superior  Court  may  be  tried  by  a 
gepro  tempore f  who  must  be  a  member  of  the  bar  ad- 
inittea  to  practice  before  the  Supreme  Court,  agreed  upon 
in  writing  by  the  parties  litigant,  or  their  attorneys  of 
record,  approved  by  the  court,  and  sworn  to  try  the  cause; 
and  his  action  in  the  trial  of  such  cause  shall  have  the 
same  effect  as  if  he  were  a  judge  of  such  court.  A  judge 
pro  tempore  shall,  before  entering  upon  his  duties  in  any 
cause,  take  and  subscribe  the  following  oath  or  affirma- 
tion :  "  I  do  solemnly  swear  (or  affirm,  as  the  case  may  be) 
that  I  will  support  the  Constitution  of  the  United  States 
and  the  Constitution  of  the  State  of  California,  and  that 
I  will  faithfully  discharge  the  duties  of  the  office  of  judge 

pro  tempore  in  the  cause  wherein is  plaintiff,  and  — *- 

is  defendant,  according  to  the  best  of  my  ability." 

Const.  Cal.  art.  6,  sec.  8. 

Admitted— before  Supreme  Court,  mnst  be,  see  sec.  1S7. 

Agreed  npon— see  sec.  283,  snbd.  1. 

§  73.  The  Superior  Courts  shall  be  always  open,  (legal 
Jiolidays  and  non-judicial  days  excepted)  and  they  shall 
hold  their  sessions  at  the  county  seats  of  the  several  coun- 
ties, or  cities  and  counties,  respectively.  They  shall  hold 
regular  sessions,  commencing  on  tiie  first  Siondays  of 
January,  April,  July,  and  October,  and  special  sessions 
at  such  other  times  as  may  be  prescribed  by  the  judge  o? 
judges  thereof;  provided^  that  in  the  city  and  county  of 
van  Francisco  the  Presiding  Judge  shall  prescribe  Hip 
times  of  holding  such  speoialsessions. 

See  Const.  CaL  art.  6,  sec.  6. 

Alwayis  open— see  same. 

SoUdaySi  etc.— see  sees.  114,  Ud 

ponnty  ieat»^Cfti.S82. 
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SearioDft- abolition  of  terms,  see  Alwatb  open,  supra. 

Tennj— before  Const.  Cal.  187^;  8f»e  Adjoubnmext,  sec.  33it,  alMO 
■«.  4-Jl'<  Uitl  J  Cal.  ft.si ;  3  Cal.  JM ;  6  Cal.  4*7 ;  U  Cal.  21 ;  8  Cal.  5il ;  9  Cal. 
ITi;  17  Cal.3U;  !•»  CaL  127;  20  Cal.  6-»S;  21  Cal.  273;  2a  C.U.  7i,  422;  33 
Oi  aS;  31  Cal.  N);  35  Cal.  20';  3(S  Cal.  2^8;  37  Cal.  240;  4U  Cal.  154:  4i 
^'- K3S8;  4dCaLipO;  50  Cal.ti4:i;  Stewart  v.  Muhouey  M^'.  Co.  Feb. 

,  §  74.  Adjournments  from  day  to  day,  or  from  timo  to 
titne,  are  to  bo  coustriif»(l  as  recesses  in  tbe  ttessious,  aud 
suall  not  prevent  the  court  from  sittiu;;  at  any  timo. 

8eeiec.48. 

Beceases— varatfon.  proope<Uni?s  during, before  Const.  Cal.  1879,  sec. 
U;  av CaL55;  44  CuL  b5;  4ii  CaL  353. 

§  75.  Tlie  jurisdiction  o£  tlie  Superior  Courts  in  of  two 
kinds: 

1.  Original;  aud, 

2.  Appellate. 
See  tec.  50,  and  33m. 

,  §  76.  The  Sax>erior  Courts  sball  have  original  juri^dio* 
lion: 

!•  In  all  cases  in  equity. 

2.  lu  all  civil  actions  in  which  the  subject  of  litigation  is 
not  capable  of  pecuniary  estimation. 

3.  lu  all  cases  at  law  whicli  involve  the  title  or  posses-' 
•ion  of  real  proi)erty,  or  the  legality  of  any  tax,  impost, 
^'^isewimuut,  toll,  or  municipal  tine,  and  in  all  other  cases 
in  which  the  demand,  exclusive  of  interest  or  the  value  of 
the  projierty  in  controversy,  amounts  to  three  hundred 
dollars. 

4.  Of  actions  of  forcible  entry  and  detainer,  of  proceed- 
ings in  insolvency,  of  actions  to  prevent  or  abate  a  nui- 
sance, of  all  matter:^  of  probate,  of  divorce,  and  for  an- 
nulment of  marriage,  and  of  all  such  special  cases  and 
proceedings  as  are  not  otherwise  provided  for. 

5.  In  all  criminal  cases  amounting  to  felony,  and  cases 
of  misdemeanor  not  otiierwise  provided  for.  Said  courts 
shall  have  the  power  of  naturalization,  and  to  issue  pa- 
pers therefor.  Said  courts  aud  their  judges,  or  any  of 
lUem,  shall  have  power  to  issue  writs  of  mandamus,  cer- 
tiorari, prohibition,  quo  warranto,  and  of  habeas  corpus 
On  |)etition  by  or  on  oehalf  of  any  person  in  actual  cus- 
tody, in  tlieir  respective  counties.  Injunctions  and  writs 
Of  prohibition  may  be  issued  and  served  on  legal  holidays 
Mu  non-judicial  days. 

ti^nst.  CaL  art.  6,  sec.  6. 

IlinenUlT— see  sec.  33r.  and  Supbbsedbd  CoiraTS. 

ttteadments— £avorins  Jurisdiction,  sec  53ii. 
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Federal  jnrisdiction— oonfllct  with,  see  U.  S.  Couhts,  sec.  83». 

SxTBDivisiON  1.  In  general— 45  Cal.211,anrl  sec.  33n;  also,  sec  5S0» 
note  on  specific  and  preventive  irllef;  farther,  see  4  Cal.  8(W;  6  Cal. 
29t»;  7Cal.34.S;  HC:il.27.35.7I.270,.Vil:  9  Cal.77.(il4;  10  Csil.STT;  II  Cal. 
76;  13  Cal  S  G;  15  Cal.  134;  21  Cal.  7«;  24  Cal.  4:*1 ;  35  Cal.  2  0, 37H.  OH'U  4& 
Cal.  211;  47  Cal.  431;  61  Cal.  liJ).    Injuiiction— sec.  52.'»  <-/ fi<'7.     Receiv* 

era— sec.  ftW  et  seq.  Foreclosure— sec.  72ti  el  seq.  Nuisance— 29  Cal. 
42');  see  subd.  4.  Quieting  title— sec.  738.  73!i.  Partition— «uc.  752  ei 
teq.   Alimony— 33  Cal.  267;  see  DivoccB,  subd.  4. 

BUBDivisiox  2.  Construction  of— ro  Cal.  24:J;  31  Cid.  86.  Bi^orce^ 
and  auuulment  of  marriage,  see  subd.  4. 

SUBDlvisiux  3.  Money  demands,  etc.,  I  C.il.  lo;  2  Cal.  ISG;  4  Cat. 
80;  5  Cal. ?».'»;  }»Cal.24H;  12  Cal.  280:  H  Cal.  27S:  l.»Cal.  4(Ki;  iSCal.  6'i3;2a 
Cal.  61.  Amount— see  sec.  33;/;  lU  Cal.  24';  11  Cul.  2S0;  IS  Cal.  410;  23 
Cal.  Vid;  2.U:al.  HI;  34Cal.2:>;  4.'>  Cal.  71;  Costs  no  rAiiT,  l3Cal.  2^i; 
2a  Cal.  10, 174;  23  Cal.  186;  27  Cal.  iwi;  30  CaI.54iK  Admiralty— seiCHi 3  et 
seq;  I  Cal.  437;  2  Cal.  308;  5  Cal.  2i)H;  7  Cal.4(N;  8  Cal.  422;  u  Cal.  6:17;  U 
Cal.  67i);  42  Cal.  229. 472;  60  Cal.  236.  Bankruptcy— in  Kuueral.  sec.  33m. 
Real  property-I7  Cal.  67;  31  Cal.  140.  ;««>;  38  Cal.  6S4;  3'»  i:aL3l9;  47CaL 
481.  Land  department  contests— 44  Cal.  351 ;  47  Cal.  4v>l ;  5u  Cal.  b2. 211; 
61  C.il.3;  62 Cal.  W;  63  Cal.  70'K711;  Cliapniaii  r.Quhiu, March  l.Uh.  ISJSO. 
Tax,  etc.— .'4  Cal.  61 ;  2-J  Cal.  328:  30  CiU.  JW;  34  Cal.  28.  ftsii;  4>  Cal.  35:  43 
C{iL4'4;  T(»LL.  18  Cal.  So;  62  Cal.  489;  Mu^'lCll'AL  1<'1^'I£,30  Cdl.»»;  33l 
Cal.  212;  30  Cal.  281. 

SUBDIVISION  4.  Forcible  entry,  etc.— see  sec.  113,  subd.  l.and  2:^ 
Cal.  1 19;  30  Cal.  576;  37  Cal.  162;  H  Cal.  300.  In»olvency-l2  Cal.  2Sl ;  2» 
Cal.  416.  Nuisance— see  Hricci  A  I.  Puoceedinob,  sec.Vi.  8nlHl.4;  be- 
fore Const.  IS79,  sec  4  Cal.  236.  Probate  matters— control  of,  butur» 
Const.  Cal.  1879,  see  Sufjsuseded  Couutb. 

DIVOHOB. 

Bee  Civil  Code,  sec,  90.  et  seq. 

Admissions-sec.  2079;  10  CaL  627;  13  Cal.  87;  25  CaL  589;  28  CaL  GOl; 
40  Cal.  JJO.  . 

Alimony-^  Cal.  388;  35  Cal.  691 ;  38  Cal.  267. 

Children— custody,  etc..  14  Cal.  512;  45  Cal.  399. 

Oomplaint-3  CaL  322;  10  Cal.  249;  22  CaL  635;  Haskell  v.  Haskell» 
March  5lh,  1880. 

Defense— 10  CaL  250. 

Grounds— 0  Cal.  476;  14  Cal.  7X  iHX  653;  V)  CaL  627;  20  CaL  431 ;  22  Cal. 
S9H;  32  CaL  4 J7;  37  CaL  361;  42  Cal.  444;  UiUkell  o.  llaskuU,  Marcli  5tli, 
1880. 

Legitimacy— flee.  1963.  subd.  31. 

Marriage— proof  of,  sec.  1963,  subd.  30;  17  Cat.  5%;  47  Cal.  621. 

Froperty-ilivbionof.  10  CaL  224;  '22  CaL  633;  31  CaL  33;  32  CaL  493} 
33  CaL  355;  37  CaL  364;  3;i  Cal.  161;  47  CaL  64. 

Trial— private,  sec.  125. 

Reliof-sec.  6S0. 16  CaL  378;  22  CaL  633;  33  CaL  355. 

Review— 4:)  Cal.  iJ4. 

'Annulment  of  marriage— sees.  80-fl6. 

Special  proceedings— See  sec.  52,  subd.  4. 

Special  cases— see  bPUciAL  rROCEKniNOg,  and  45  Cal.  199.  Also* 
see  Sui'KRHUDED  CoDiiT»«.  title  County  Coui*ts,  6  Cal.  144;  19  CaL  551; 
23  Cal.  144;  31  Cal.  15;  45  CaL  200;  43  Cal.  72.  
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fiUBDiYisioir  5.  Oriminal  oaaeB— Felony,  see  note  to  aec.  5;  1>efor« 
Const  Cal.  1879.  see  32  CaL  140;  Mudemeanor,  see  Penal  Code,  sec  17| 
Trtmtferqf  Cases,  sec.  79. 

Vatnxalization-5  CaL  303 ;  39  CaL  99. 
Quo  warranto— see  sec.  802. 

Other  extraordinary  writs— see  sec.  Sin,  also,  4  Cal.  185;  7  CaL  111; 
8 CaL  58;  26 CaL  372. 383;  30  CaL  243. 573;  47  CaL  604;  49  CaL  465. 
Habeas  corpna— see  sec.  54. 
Judicial  days— sees.  133  to  135. 

SX7FBBSEDED  OOUBTS.  < 

Const  CaL  art.  22.  sec.  3. 

District  Coturts— 1  Cal.  379;  3  Cal.  219. 379, 389, 464;  4  Cal.  185»  285, 280, 
312.  906;  5  CaL  52.  117;  7  Cal.  318;  9  Cal.  20.  77.  6U3;  10  Cal.  483:  12  Cal. 
Hi;  17  Cal.  314, 371 ;  21  CaL  24. 166, 555 ;  24  Cal.  61, 90, 431 ;  26  Cal.  383;  28 
CaL 327;  29  Cal.  427;  30  CaL  576;  32  CaL  414;  33  Cal.  212,  485;  34  CaL  32, 
t)i:  3S  CaL 691;  36  CaL  IbJ,  193, 2dl,  552;  38  Cal.  85.  428;  3)  CaL  315;  40 
CaL  183;  44  Cal.  121;  45  Cal.  2U0;  47  Cal.  7, 109;  43  Cal.  29, 70, 85;  49  CaL 
KL465;  51  Cal.  145;  52  CaL  93, 48J;  53  Cal.  267. 

Coonty  Conrts— 5  Cal.  43, 52, 279;  6  CaL  70, 143;  9  Cal.  85;  11  Cal.  49; 
12  CaL  394, 409;  13  CaL  145;  14  CaL  180;  15  CaL  91;  19  CaL  374.551;  23  CaL 
144;  2f»Cal.  651;  27  Cal.  65;  2.S  CaL  118;  30  Cal.  573;  31  CaL  11;  32  CaL  49; 
34  Cal.  414;  35  Cal.  107, 213;  36  Cal.  639;  37  Cal.  454;  3!)  Cal.  98, 570;  40  CaL 
*»i,Uli  41  CaL  1-29;  42  CaL  325:  43  CaL  300, 312;  45  Cal.  200,  679;  46  CaL 
3W:  4;)  CaL  70 ;  50  Cal.  30;  52  Cal.  220;  53  Cal.  412. 

Ttohate  Conrt8-4  CaL  310, 362;  5  Cal.  60, 297, 432, 437;  6  Cal.  621,  653, 
9B6;  10  CaL  110,495;  12  Cal.  435;  15  CaL  220;  18  CaL  478, 499;  19  Cal.  188, 
>>7:  20  CaL  158, 288, 623:  22  CaL  266;  23  Cal.  415,427;  24  Cal.  114. 123, 187; 
28 CaL  182, 505;  2?>  CaL  20;  33  CaL  46;  34  Cal.  688;  35  CaL  392, 502;  33  Cal. 
K;  3-)  CaL  3Utf;  40  CaL  456;  41  Cal.  202;  44  CaL  121;  43  Cal.  366;  49  CaL  469, 
497;  fiO  Cal.  388;  51  CaL  146, 431, 435, 563;  53  Cal.  16, 616. 

8  77.  The  Superior  Courts  shall  have  appellate  iuris- 
diction  in  such  cases  arising  in  justices'  and  other  inferior 
coarts  in  their  respective  counties  as  may  be  prescribed 
bylaw. 

Const.  Cal.  art.  6,  sec.  5;  also,  sec  33»,  ante. 

Appeals  to  Snperior  Oonrts— see  sees.  974-980. 

§  78.  The  process  of  the  Superior  Courts  shall  extend 
to  ail  parts  or  the  State;  provided^  that  all  actions  for  the 
recovery  of  the  possession  of,  quieting  the  title  to,  or  for 
the  enforcement  of  liens  upon  real  estate,  shall  be  com- 
menced in  the  county  in  which  the  real  estate,  or  any  part 
thereof  affected  by  such  action  or  actions,  is  situated. 

Const.  Cal.  art.  G,  sec.  5. 

Arocess— 5  Cal.  117;  also,  see  Political  Code,  sec.  4175  et  seq,;  also, 
sec.  17,  subd.  9,  and  sees.  187, 473, 1056,  of  tills  Code. 


B«al  property— commencing  action;  as  to  place  of  trial,  see  sees.  392, 

8  79.  All  records,  books,  papers,  causes,  actions,  pro- 
cemVingB,  and  appeals  lodged,  deposited,  or  pending  in  the 
I^trict  Court  or  Courts,  County  Court,  Probate  Court, 


^ 
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Municipal  Criminal  Court,  or  Municipal  Court  of  Appeals, 
of,  in,  or  for  any  county,  or  city  and  county,  of  the  State, 
abolished  by  the  Constitution,  are  transferred  to  the  Supe- 
rior Court  of  such  county,  or  city  and  county,  which  has 
the  same  power  and  jurisdiction  over  them  as  if  they  had 
been  in  the  iirst  instance  lodged,  deposited,  filed,  or  com- 
menced therein,  or,  in  cases  of  appeal,  appealed  thereto. 

Const.  Cal.  art.  22,  sec.  3. 

See  sec.  65:  People  o.  CoiUy,  Feb.  IStb,  1880;  Ex  parte  Toland,  Uareb 
l0tli,188O. 
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CHAPTBB  V. 
JUBTICBS'  COURTS. 

AXflOU  L    Or  JUBTIOBS'  COTTRTS  ITf  GiTIBS  AKD  COWtTIEB. 

n.  Of  jcstioss'  CouiiTS  ur  Towssnipa. 
in.  Justices  of  tub  pxaox  aitd  Justiobs'  Coubts  ur 

OBKXBAL. 

ABTICLB  I. 

Jmnioxs'  CoTTBTs  nr  cities  axj>  Gomrrixs. 

{  ffi.  Jnslices'  Court  aad  Justices. 

!  86.  Justices'  Clerk. 

I  87.  Sheriff  and  deputies. 

!  88.  Offices  aud  office  Iiours. 

I   89.  Actions. 

!  90.  Beassigrnraent  and  tnmsfer  of  actions. 

91.  Payment  of  fees. 
!  92.  Certlflcates.  transcripts,  and  otiier  papers. 
<  1  93.  Justices*  docket. 

94.  Territorial  extent  of  jurisdiction. 

S5.  Fractico  and  rules. 

96.  Attorneys. 

96!  Wbat  Justices  successors  of  others. 

§  85.  There  shall  be  in  every  city  and  county  of  more 
than  one  hundred  thousand  population  a  Justices'  Court, 
for  which  live  Justices  of  the  JPeace  shall  be  elected  by 
the  qualified  electors  of  such  city  and  county,  at  the 
general  State  election  next  preceding  the  expiration  of 
the  terms  of  office  of  their  predecessors.  Any  one  of  said 
jo^ices  may  hold  court,  and  there  may  be  as  many  ses- 
sions of  said  court  at  the  same  time  as  there  are  justices 
thereof.  The  said  justices  shall  choose  one  of  their  num- 
ber to  be  Presiding  Justice,  who  may  at  any  time  be 
removed  and  another  appointed  in  his  place  by  a  vote  of 
a  majority  of  them;  provided^  that  in  case  of  the  tempo- 
rary absence  or  disability  of  the  Presiding  Justice,  any 
one  of  the  other  justices,  to  be  designated  by  the  Presid- 
ing Justice,  may  act  as  Presiding  Justice  during  such 
absence  or  disability. 

ComiMtfothroiuriiout  this  article,  Consolidation  Act.  containing  act 
tf  Uarch  26Cti,  1W6.  orgaulzlng  San  Ftanclsco  Justices'  Court,  with 
ameodments  tbereto. 


A    I 
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§  86.  The  Supervisors  of  such  city  and  county  shall 
appoint  a  Justice's  Clerk,  on  the  written  nomination  and 
recommendation  of  said  justices,  or  a  majority  of  them, 
who  shall  hold  office  for  two  years,  and  until  his  succes- 
sor is  in  liko  manner  appointed  and  qualiiied.  Said  Jus- 
tices' Clerk  shall  take  the  constitutional  oath  of  office, 
and  give  bond  in  the  sum  of  ten  thousand  dollars  for  the 
faithful  discharge  of  the  duties  of  his  office,  and  in  the 
same  manner  as  is  or  may  be  required  of  other  officers  of 
such  city  and  county.  A  new  or  additional  bond  may  1^ 
required  by  the  Supervisors  of  such  city  and  county,  and 
in  such  amount  as  may  be  fixed  by  said  Supervisors, 
whenever  they  may  deem  it  necessary.  The  Justices' 
Clerk  shall  have  authority  to  appoint  two  deputjr  clerks, 
for  whose  acts  he  shall  be  responsible  on  his  official  bond, 
the  said  deputy  clerks  to  hold  office  during  the  pleasure 
of  said  Clerk.  'Said  Justices'  Clerk  and  deputy  shall 
have  authority  to  administer  oaths,  and  take  and  certify 
affidavits  in  any  action,  suit,  or  proceeding  in  said  Jus- 
tices' Court. 

Olerks  generally-Hiee  sec.  262. 

§  87.  The  Sheriff  of  such  city  and  county  shall  be  ex- 
cjficio  an  officer  of  said  court,  and  it  shall  be  his  duty  to 
serve  or  execute,  or  cause  to  be  served  and  executed,  each 
and  everjr  process,  writ,  or  order  that  may  be  issued  by 
said  Justice's  Court;  provided^  that  a  summons  issued 
from  said  court  may  be  served  and  returned  as  provided 
in  section  eight  hundred  and  forty-nine  of  this  Code;  and 
that  subpoenas  may  be  issued  hiy  the  Justices'  Clerk,  and 
served  as  provided  in  section  one  thousand  nine  hundred 
and  eighty-seven  and  one  thousand  nine  hundred  and 
eighty-eight  of  this  Code.  The  said  Sheriff  may  appoint,  in 
addition  to  the  other  deputies  allowed  by  law,  three  depu- 
ties, whose  duty  it  shall  be  to  assist  said  Sheriff  in  servine 
and  executing  the  process,  writs,  and  orders  of  the  said 
Justice's  Court.  Said  deputies  shall  receive  a  salary  of 
one  hundred  and  twenty-live  dollars  per  month  each,  pay- 
able monthly  out  of  tlie  city  and  county  treasury,  and  out 
of  the  special  fee  fund,  after  being  first  allowed  and  au- 
dited as  other  demands  are  by  law  required  to  be  audited 
and  allowed.  One  of  said  deputies  shall  remain  in  at- 
tendance during  the  sessions  of  said  court,  and  at  such 
other  times  as  the  said  court  or  the  Presiding  Justice 
thereof  may  order  and  direct,  for  the  purpose  of  attend- 
ing to  such  duties  as  may  bo  imposed  on  said  Sheriff  or 
Baid  deputies,  as  herein  provided,  or  required  by  law. 
The  said  Sheriff  shall  be  liable  on  his  official  bond  for  this 
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faithful  performance  of  all  duties  required  of  him  or  any 
of  bis  said  deputies. 
SharifT  gencrsdly— see  sec.  263. 

§  88.  The  Supervisors  of  such  city  and  county  shall 
provide,  in  some  convenient  locality  in  the  city  and 
county,  a  suitable  ofUce  or  suite  of  oilices  for  said  rresi4l- 
ing  Justice,  Justices'  Clerk,  Deputy  Clerk,  and  Deputy 
Sheriff,  and  ofliccs  suitable  for  holding  sessions  of  said 
courts  and  separr.te  from  one  another,  for  each  of  said 
Justices  of  the  Peace,  together  with  attendants,  furniture, 
fuel,  lights,  and  stationery  sulHcieut  for  tlie  transaction 
of  business;  and  if  they  are  not  jirovided.  the  court  may 
direct  the  Sheriff  to  provide  the  same,  and  the  expenses 
incurred,  certilied  by  tlie  justices  to  he  correct,  shall  he 
a. charge  against  the  city  and  county  treasury,  and  jmid 
out  of  the  general  fund  thereof.  The  said  Justices,  Jus- 
tices' Clerk,  and  Deputy  Clerk  shall  be  in  attendance  at 
their  respective  ofiices,  for  the  dispatch  of  official  husi- 
oess,  daily,  from  the  hour  of  eight  o'clock  a.  h.  until  five 
o'clock  p.  M. 

3  89.  All  actions,  suits,  and  proceedings  in  such  city 
and  county  whereof  Justices  oi  the  Peace  or  Justices' 
courts  have  jurisdiction,  except  those  cases  of  concurrent 
jurisdiction  tliat  may  be  commenced  in  some  other  court, 
shall  be  entitled,  *'  In  the  Justices'  Court  of  the  City  and 

County  of   **  (inserting  tlie  name  of  the  city  and 

county)  and  commenced  and  i>rosecuted  in  said  Justices* 
Court,  which  shall  be  always  open.  The  original  process 
sliall  bo  returnable,  and  the  parties  summoned  required 
to  appear  before  the  Presiding  Justice,  or  before  one  of 
the  other  Justices  of  the  Peace,  to  be  designated  by  the 
Presiding  Justice,  at  his  office;  but  all  complaints,  an- 
swers, and  other  pleadings  and  papers,  required  to  be 
filed,  shall  bo  liled,  and  a  record  of  all  such  actions,  suits, 
and  proceedings  made  and  kept  in  the  Clerk's  office  afore- 
said; and  the  Presiding  Justice  and  each  of  the  other  jus- 
tices shall  have  power,  jurisdiction,  and  authority  to  hear, 
try,  and  determine  any  action,  suit,  or  proceeding  so  com- 
uenced,  and  which  sliall  have  been  made  returnable  be- 
fore him,  or  may  be  assigned  or  transferred  to  him,  or  any 
lootiou,  application,  or  issue  therein,  (subject  to  the  con- 
stitutional right  of  trial  by  jury)  and  to  make  any  neces- 
Mry  and  proper  orders  therein. 
Coacmrent  jxiriBdlclion-flee  sec.  118. 

S  90   In  case  of  sickness  or  disability  or  absence  of  a 
Jutioe  of  the  Peace  (on  the  return  of  a  summons  or  at 
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the  time  appointed  for  trial)  to  whom  a  oanse  has  been 
assigned,  the  Presiding  Justice  shall  reassign  the  cause  to 
some  other  justice,  who  shall  proceed  with  the  trial  and 
disposition  of  said  cause  in  the  same  manner  as  if  origin- 
ally assigned  to  him;  and  if,  at  any  time  before  the  trial 
of  a  cause  or  matter  returnable  or  pending  before  any  of 
said  justices,  either  party  shall  object  to  having  the  cause 
or  matter  tried  beforo  such  justice,  on  the  ground  that 
such  justice  is  a  material  witness  for  either  party,  or  on 
the  ground  of  the  interest,  prejudice,  or  bias  oi  such 
justice,  and  such  objection  be  made  to  appear  in  the  man- 
ner prescribed  by  section  eight  hundred  and  thirty-three 
of  this  Code,  the  said  justice  shall  suspend  proceedings, 
and  the  Presiding  Justice,  on  motion  and  production  be- 
fore him  of  the  atHdavit  and  proofs,  shall  order  the  trans- 
fer of  the  cause  or  matter  for  trial  before  some  other  jus- 
tice, to  be  designated  by  him.  The  Presiding  Justice  may, 
in  like  manner,  assign  or  transfer  any  contested  motion, 
application,  or  issue  in  law,  arising  in  any  cause  return- 
able or  pending  before  him  or  any  other  justice,  to  some 
other  justice;  and  the  said  justice,  to  whom  any  cause, 
matter,  motion,  application,  or  issue  shall  be  so  as  afore- 
said assigned  or  transferred,  shall  have  power,  jurisdic- 
tion, and  authority  to  hear,  try,  and  determine  the  same 
accordingly. 

§  91.  All  leg^al  process  of  every  kind  in  actions,  suits, 
91  or  proceedings  in  said  Justices'  Court,  for  the  issue  or  ser- 
"P  vice  of  which  any  fee  is  or  may  be  allowed  by  law,  shall 
107  ii»  Y)e  issued  by  the  said  Justices'  Clerk  upon  the  order  of  the 
Presiding  Justice,  or  upon  the  order  of  one  of  the  Justices 
of  the  Peace,  acting  as  Presiding  Justice,  as  in  this  article 
provided:  and  the  fees  for  issuance  and  service  of  all 
such  process,  and  all  other  fees  which  are  allowed  by  law 
for  any  oflScial  services  of  justices,  justices*  clerks,  or 
sherifF,  shall  be  exacted  and  paid  in  advance  into  the 
hand^}  of  said  Clerk,  and  be  by  him  daily,  or  weekly,  or 
monthly,  as  the  Supervisors  may  require,  and  before  his 
salary  shall  be  allowed,  accounted  for  in  detail,  under 
oath,  and  paid  into  the  treasury  of  such  city  and  countv 
as  part  of  the  special  fee  fund  thereof;  provided^  that  sucn 
payment  in  advance  shall  not  be  exacted  from  parties 
who  may  prove  to  the  satisfaction  of  the  Presiding  Jus- 
tice that  tney  have  a  good  cause  of  action,  and  that  they 
are  not  of  sufficient  pecuniary  ability  to  pay  the  legal 
fees;  and  no  judgment  shall  be  rendered  in  any  action  be- 
fore said  Justices'  Court,  or  any  of  said  justices,  until  the 
fees  allowed  therefor,  and  all  fees  for  previous  servicea 
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theiein,  wliieh  are  destined  to  be  paid  into  the  treasury, 
sliall  have  been  paid,  except  in  cases  of  poor  persons,  as 
beteinbefore  provided. 

Const  CaL  art.  6,  sec.  15. 

FeM-cbange  of,  14  Cat.  12;  26  Gal.  18. 

§  92.  Cases  lE^hich  by  the  provisions  of  law  are  re- 
<|uired  to  be  certified  to  the  Superior  Court,  bv  reason  of 
involviDg  the  question  of  title  or  possession  of  real  pron- 
•erty,  or  tlie  legality  of  any  tax,  impost,  assessment,  toll, 
•or  municipal  tine,  shall  be  so  certitied  by  the  Presiding 
^Tostiee  and  Justices*  Clerk;  and  for  that  pnrjwse,  if  such 
:<iaestion  shall  arise  on  the  trial,  while  the  case  is  pendin<i^ 
Dcfore  one  of  the  other  justices,,  such  justice  shall  certify 
the  same  to  the  Presiding  Justice.  All  abstracts  and  tran- 
-scripts  of  judgments  and  i^roceedings  in  said  court,  or  in 
any  of  tbe  dockets  or  registers  rif  or  deposited  in  said 
•court,  shall  be  given  and  certified  from  any  of  such  dock- 
ets or  -registers,  and  signed  by  the  Presiding  Justice  and 
Clerk,  and  shall  have  the  same  force  and  effect  as  ab- 
-stracts  and  transcripts  of  Justices  of  the  Peace  in  other 
cases.  Appeals  from  judgments  rendered  in  said  court 
^«liall  be  taken  and  perfected  in  the  manner  prescribed  by 
:  law;  but  the  notice  of  appeal,  and  all  tho  papers  required  to 
'l)e  tiled  to  perfect  it,  shall  be  tiled  with  the  tf  ustices'  Clerk. 
Statements  on  appeal  shall  be  settled  by  the  justice  who 
tried  the  cause.  Sureties  on  appeal,  or  on  auy  bond,  or 
undertaking  given  in  any  cause  or  proceeding  in  said 
•court,  when  required  to  justify,  may  justify  before  any 
•one  of  the  justices. 

T^ansfiBT— to  Saperlor  Court,  see  sec.  888. 

Appeals— see  sec.  f)74,  et  $eq. 

§  93.  In  a  suitable  book,  strongly  bound,  the  Justice^ 
Clerk  shall  keep  a  permanent  record  of  all  actions,  pro- 
-ceediBgs,  and  judgments  commenced,  had,  or  rendered  in 
said  Jostices'  Court,  which  book  shall  be  a  public  record, 
^nd  be  known  as  the  **  Justices'  Docket,"  in  which  docket 
tbe  Clerk  shall  make  the  same  entries  as  are  provided  for 
in  section  nine  hundred  and  eleven  of  this  Code,  and 
^hWianiil  ikwikir  bmI  mtiiea  therein  shall  have  the  same 
force  and  effect  as  is  prorided  bylaw  in  refepmce  to  dock* 
•ets  of  Justices  of  the  Peace.  To  enable  the  cf  «q^  to  make 
up  sudli  docket,  each  of  the  justices  shall  keep  minutes 
*ot  his  proceedings  in  every  cause  returnable  before  ovaa- 
'^igned'Or  transferred  to  him  for  trial  or  hearing;  and  upo» 
JodgmeDt  or  other  disposition  of  a  cause,  such  justice 
ahall  inunediately  certify  and  return  the  said  minutes,  to* 
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cetber  with  aU  pleadinfifR  and  papers  in  said  caase,  to  the 
Clerk's  office,  who  shall  immediately  thereupon  lile  the 
same  and  make  the  proper  entries  under  the  title  of  the 
action  in  the  docket  aforesaid. 
Docket— generally,  sec.  911  ei  seq.;  effect  of p  sec.  912. 

§  94.  The  jurisdiction  of  the  Justice?'  Court  of  such 
city  and  county  extends  to  the  limits  of  the  city  and 
county,  and  its  process  may  be  served  in  any  part  thereof. 

Jurisdiction-K^liaracter  of,  sees.  33n,  925. 

Frocess— see  sec.  Ttin. 

96  0  95-  Tlie  Justices*  Court  and  the  Justices  of  the  Peace 

iftJ'^fia     ®^  e'^ery  such  citv  and  county  slinll  be  governed  in  tholr 
iw  118     proceedings  by  the  provisions  of  law  regulating  proceeil- 
ings  before  Justices  of  the  Peace,  so  far  as  such  p-o vis- 
ions are  not  altered  or  modilied  in  this  article,  and  the 
same  are  or  can  be  made  applicable  in  the  several  cases 
arising  before  them.    The  Justices*  Courts  of  such  city 
and  county  shall  have  power  to  make  rules  not  Inconsia- 
with  the  Constitution  and  laws  for  the  government   of 
such  Justices'  Court  and  the  officers  tliercof :  but  sacli 
rules  shall  not  be  in  force  until  thirty  days  after  thf^ir 
publication;  and  no  rules  shall  be  made  imposing  auy 
tax  or  charge  on  any  legal  pr-oceeding.  or  giviug  any  al- 
lowance to  any  justice  or  oiticer  for  services. 
Provisions— applicable,  sees.  832-925. 
Bnles— of  courts- generally,  sec.  129. 

§  96.  It  shall  not  be  lawful  for  any  Justice  of  the  Peace/ 
Justices*  Clerk,  or  Sheriff  of  any  such  city  and  county,  or 
any  of  their  deputies,  to  appear  or  advocate,  or  in  any 
manner  act  as  attorney,  counsel,  or  agent  for  any  party 
or  person  in  any  cause,  or  in  relation  to  any  demand,  ac- 
count, or  claim  pending,  or  to  be  sued  or  prosecuted  be- 
fore said  court  or  justices,  or  either  of  them;  nor  shall  any 
person  other  than  an  attorney-at-law,  duly  admitted  to 
practice  in  courts  of  record,  be  permitted  to  appear* as 
attorney  or  agent  for  any  party  in  any  cause  or  proceed 
ing  before  said  Justice  s  Court,  or  any  of  said  justices 
unless  he  produce  a  sufficient  power  of  attorney  to  tha* 
effect,  duly  executed  and  acknowledged  before  some  o£& 
cer  authorized  by  law  to  ()»ro- acknowledgments  of  deeds 
which  power,  of  atttJiYney,  or  a  copy  thereof,  duly  certilio< 
by  one  of  the  justices,  (who  on  inspection  of  the  origina,] 
and  being  satisfied  of  its  genuineness,  shall  certify  sucij 
«opy)  shall  be  filed  among  the  papers  in  such  cause  q 
proceeding. 

8e«seo.  171. 
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Justice  of  the  Peace— cUgiblllty,  sec.  159. 
Judicial  ofScers— <IisqiiaIffieations,  sees.  170, 171*  172. 
liCinisterial  officers— generally,  sec.  2G2. 
Attorneys— sec.  275  et  seq. 

§  97.  The  Justices  of  the  Peace,  and  Justices'  Clerk, 
and  liis  deputy,  shall  receive  for  their  ofBcinl  services  the 
followinpf  salaries,  ami  no  other  or  further  compensation, 
payahle  monthly,  out  of  the  city  an<l  ccnnity  treasury, 
and  out  of  the  special  fee  fund  tliereof,  after  l»ein<»  first  > 
allowed  and  audited  as  otlior  similar  demands  are  by  \:\\v 
required  to  be  allowed  ami  audited:  To  the  Presidinof 
Justice,  twenty-seven  hundred  dollars  per  annum;  to  tlio 
otlicr  Justices  of  the  Peace  and  the  Justices'  Clerk,  each, 
twenty-four  hundred  dollars  per  annum;  to  the  Deputy  of 
the  Justices*  Clerk,  twelve  hundred  dollars  per  auuum. 

§  93.  The  Justices  of  the  Peace  elected  in  any  such  city 
and  county  at  the  general  election  of  eighteen  hundred  and 
seventy-nine,  or  persons  appointed  to  till  their  places,  are 
successors  of  the  justices  of  the  peace  of  such  city  and 
county  who  held  ofiico  at  the  time  of  such  election;  and 
all  records,  registers,  dockets,  books,  papers,  causes,  ac- 
tions, and  proceedings  lodged,  deposited,  or  pending  be- 
fore the  Justices*  Court  or  any  justice  of  any  such  city 
and  county,  are  transferred  to  the  Justices*  Court  of  such 
city  and  county  herein  provided  for,  which  shall  have 
the  same  power  and  jurisdiction  over  them,  as  if  they  had 
been  in  the  first  instance  lodged,  dex>osited,  liled,  or  com- 
menced therein. 
Thmsfer— see  sees.  AS,  79. 

ABTICLE  IL 

JVSTIOBS'  COUBTS  IK  TOWVSHIFS. 

f  103.  Justices'  Courts  and  Justices. 

>  104.  Courts,  where  held. 

,  105.  Wliat  justice  may. hold-court  for  anotber. 

I  106.  Territorial  extent  of  civil  Jurisdiction. 
!   107.  What  Justices  successors  of  others. 

§  103.  There  shall  be  at  least  one  Justices'  Court  in      io3 
each  of  the  townships  of  the  State,  for  which  one  Justice      ccp 
of  the  Peace  shall  be  elected  by  the  qualified  electors  of    ^^  ^" 
the  township  at  the  general  State  election  next  preceding 
the  expiration  of  the  term  of  office  of  his  predecessor;  pro- 
tided^  that  in  anv  county  where  in  the  opinion  of  the  Board 
of  Supervisors  the  public  convenience  requires  it,  the  said 
board  may,  by  order,  provide  that  two  Justices*  Courts 
GoDB  Crv.  FaoOtf— c 
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may  be  established  in  any  township,  desiimatinf;  the  aame 
in  snch  order,  and  in  such  case  one  Justice  of  the  Peace 
shall  be  elected  in  the  manner  herein  provided  for  each 
of  said  courts.  In  every  city  having  ten  thousand  and 
not  more  than  twenty  thousand  inhabitants  there Bliall  be 
one  J  ustice  of  the  Peace;  and  in  every  city  Iiaving  twenty 
thousand  and  not  more  than  one  hundred  thouHaud  in- 
habitants, two  *luAtices  of  the  Peace,  to  be  elected  in  like 
manner  by  the  electors  of  such  cities  respectively.    No 

1)ersou  shall  be  eligible  to  tlie  oftice  of  Justice  of  the 
Vace  in  any  city  having  over  ten  thousand  iuliabitautA 
wliu  lias  not  been  admitted  to  practice  law  in  a  court  of 
record;  and  nu  Justice  of  the  Peace  shall  be  permitted  to 
practice  law  before  any  other  Justice  of  the.  l*eace  iu  the 
city  or  couuty  in  whiph  he  resides,  or  to  fiave  a  partner 
engaged  in  the  practice  of  law  iu  any  Justices'  Court  in 
such  city  or  county.  Every  Justice  of  tJ  le  Peace  in  any  cit  y 
having  over  ten  thousand  inhabitants  shall  receive  an  an- 
nual salary  of  two  thousand  dollars  per  annum,  and  shall 
be  i)rovided  by  the  city  authorities  with  a  suitable  ctiice 
in  which  to  hold  his  court.  AH  fees  which  are  by  law 
chargeable  for  services  rendered  by  such  Justices  of  the 
Peace  in  the  cities  aforesaid,  shall  be  by  them  respectively 
collected,  and  on  the  first  Monday  in  each  mouth  every 
such  city  Justice  of  the  Peace  sliall  make  report,  under 
oath,  to  the  City  T'reasurer,  of  the  amount  of  fees  so  by 
him  collected,  and  pay  the  amount  so  reported  into  the 
city  treasury,  to  the  credit  of  the  general  fund  thereof. 

Admission  to  bar— as  qualification,  sees.  156, 157. 

Disabilities— sees.  170, 171, 172. 

§  104.  A  Justice's  Court  may  be  held  at  any  place 
selected  by  the  justice  holding  the  same,  in  the  township 
for  which  he  is  elected  or  appointed;  and  such  court  shall 
be  always  open  for  the  transaction  of  business. 

Always  open— see  sees.  47»  73. 

105  8  105.  A  Justice  of  the  Peace  of  any  township  may 
ccp        hold  the  court  of  any  other  Justice  of  the  Peace  of  the 

98  240  Bame  county,  at  his  request,  and  while  so  acting  shall  be 
vested  with  the  power  of  the  justice  for  whom  he  so  liolds 
court,  in  which  case  the  proper  entry  of  the  proceedings 
before  the  attending  justice,  subscribed  by  him,  shall  be 
made  in  the  docket  of  the  justice  for  whom  he  so  holds 
the  court. 
See  sec.  71. 

106  §  106.  The  civil  jurisdiction  of  Justices'  Courts  ex* 
ccp       tends  to  the  limits  of  the  townships  in  which  they  are  held; 

9ti    7 
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\>at  mesne  and  final  process  of  any  Justices'  Court  in  a 
county  may  be  issued  to  and  served  in  any  part  of  the 
county. 

SeeaecM. 

9  107.  The  Justices  of  the  Peace  elected  in  the  town« 
ships  at  the  general  State  election  of  eighteen  Iiundred 
and  seventy-nine,  or  persons  appointed  to  till  their  places, 
are  successors  of  the  justices  of  the  peace  of  the  town- 
ships, respectively,  who  held  oi&ce  at  the  time  of  such 
^ection;  and,  in  case  the  townships  of  any  county  are 
bereafter  chanced  or  altered,  the  Board  of  Supervisors  of 
such  county  shall  make  provision  as  to  what  iustices 
shall  be  successors  of  the  justices  of  townships  so  cnanged 
or  altered. 

ABTICLE  nL 
JUSTIOSS  f»  THB  PXAOB  AKB  JUSTIOXS'  COUBTS  XV  OBVEBAL. 

;  110.  Tenns  of  office. 
lU.  VacaQCies. 
112.  CiviUoiisdictlon. 
ltd.  Concurrent  Jurisdiction. 
114.  OlvU  jurisdiction  restricteil. 
lift.  fMminal  jurisdiction. 

§  110.  The  term  of  office  of  Justices  of  the  Peace  shall 
be  two  years  from  the  tirst  day  of  January  next  succeed- 
ing their  election;  provided^  that  all  Justices  of  the  Peace 
elected  at  the  general  State  election  of  eighteen  hundred 
and  seventy^mne  shall  go  out  of  office  at  the  end  of  one 
year  from  the  first  day  of  January,  eighteen  hundred  and 
^hty. 

§  HI.  If  a  vacancy  occurs  in  the  office  of  a  Justice  of 
the  Peace,  the  Board  of  Supervisors  of  the  county  shall 
appoint  an  eligible  person  to  hold  the  office  for  the  remain- 
der of  the  unexpired  term. 

g  112.  The  Justices'  Courts  shall  have  civil  juiisdic* 
tion: 

1.  In  actions  arising  on  contract  for  the  recovery  of 
money  only  if  the  sum  claimed^  exclusive  of  interest, 
does  not  amount  to  three  hundred  dollars; 

2.  In  actions  for  damages  for  injury  to  the  person,  or  for 
taking,  detaining,  or  injuriug  personal  property,  or  for 
injury  to  real  pTopeitj  where  no  issue  is  raised  by  the 
verified  answer  of  the  defendant  involving  the  title  to  or 
possession  of  the  same,  if  the  damage  claimed  do  not 
ainoant  to  three  hundred  dollars; 
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3.  In  actions  to  recover  the  possession  of  personal  prop* 
erty,  if  the  raliie  of  such  property  does  not  amount  to 
tliree  hundred  dollars; 

4.  In  actions  for  a  line,  penalty,  or  forfeiture,  not 
amounting  to  three  hundred  dollars,  given  by  statute,  or 
tlio  ordinance  of  an  incorporated  city  and  county,  city,  or 
town,  where  no  issue  is  raised  by  the  answer  involving 
the  legality  of  any  tax,  impost,  assessment,  toll,  or  mu- 
uicipnlllne; 

5.  In  actions  upon  bonds  or  undertakings  conditioned 
for  the  payment  of  money,  if  the  sum  claimed  does  not 
amount  to  three  hundred  dollars,  though  the  penalty  may 
exceed  that  sum; 

().  To  take  and  enter  judgment  for  the  recovery  of 
money  on  the  confession  of  a  defendant,  when  the  amount 
coufi^ssed,  exclusive  of  interest,  does  not  amount  to  three 
hundred  dollars. 

G0nerall7-6  Cal.  10;  7Cal.244;  8Cal.77;  9Cal.85:  11  Cal.280;  20CaL 
S82;  23  Cal.  86;  2U  Cal.  313;  34  Cal.  321;  35  Cal.  269;  47  Cal.  131;  53  Cal.  48. 

Limited  jurisdiction— sec.  33n;  sec.  114;  sec.  925;  23  GaL  402;  83  CaL 
21U;  34  Cai.  326;  85  Cal.  273. 

BUBDivisioN  1.  Oontract^IO  Cal.  872.  Sum  claimed--«ee  note 
on  Amount,  to  sec.  76.  subd.  3:  A  Cal.  230, 331:  6  Cal.  447;  7  Cal.  104;  8 
Cal.  77;  23  Cal.  61 ;  29  Cal.  367;  30  Cal.  545;  40  CaL  628.  Hemitting  daay» 
ages,  6  Cul.  414;  2J  Cal.  466. 

SUBDivisiov  2.  Damages— see  sec.  657,  sabd.  5,  note.  Personal 
property—  Water  rights,  5  Cul.  445.  Real  property— title  or  right  of 

J>osses.sioti  involve<1,  compare  sec.  113.  siibd.  1 ;  and  see  sees.  76,  snbd. 
ff.  and  838;  17  Cal.  67;  34  Cal.  683;  82)  Cal.  819;  53  Cal.  23.  Verified 
answer— see  sec.  446  el  $^.  Issne— see  sec.  568.  Amonnt— sec.  76» 
subd.  3it. 

SuBDi visiOH  8.  Repleyin— generally,  sees.  473, 509  et  $eq.,  9ISI, 
SuBDivisiov  4.  Legality  of  taz,  etc.— see  sec.  76,  subd.  3,  and 
Cotes;  24  Cal.  61.   Forfeiture— statutory,  33  Gal.  212;  86  Cal.  281. 
BmtDivisiOH  6.  Amonnt  confessed— 8  Cal.  77. 

g  113.  The  Justices'  Courts  shall  have  concurrent 
lurisdiction  with  the  Superior  Courts  within  their  respect- 
ive tv>wn8hips: 

1.  In  actions  of  forcible  entry  and  detainer,  where  the 
tental  value  of  the  property  entered  upon  or  unlawfully 
detained  does  not  exceed  twenty-five  dollars  per  month, 
and  the  whole  amount  of  damages  claimed  does  not  ex- 
ceed two  hundred  dollars; 

2.  In  actionr.  to  enforce  and  foreclose  liens  on  personal 
property,  where  neither  the  amount  of  the  liens  nor  the 
value  of  the  i)roperty  amounts  to  three  hundred  dollars. 

Const.  Cal.  art.  6,  sec.  11. 

Subdivision  1.  Forcible  entry  and  detainer— sec.  1159  et  Mg. 
Formerly— 28  Cal.  118;  29  Cal.  662;  37  Cal.  162;  42  Cal.  324;  43  Cal.  304. 
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SVBDinsioir  2.  Liens— for  Kilaries  and  wages,  sees.  12M,  laofti 
Clm/ro— before  Const.  1879,  see  52  Cal.  407. 

§  114.  Except  as  in  the  last  preceding  section  provided, 
the  jurisdiction  of  the  Justices*  Courts  shall  not,  in  any 
case,  trench  upon  the  jurisdiction  of  the  several  courts  of 
record  of  the  State,  nor  extend  to  ahy  action  or  proceed- 
ing against  ships,  vessels,  or  boats,  fox  the  recovery  of 
8eamen*s  wages  for  a  voyage  performed  in  whole  or  in 
part  without  the  waters  of  this  State. 

Const.  Cal.  art.  6,  sec.  11. 

Goiirts  of  Record— see  sec.  94m. 

Bastrioted  jmisdiction— see  sec.  112». 

Actions  againBt  ▼essels— sec.  813  a  teq.;  sec.  828. 

§  115.  The  Justices'  Courts  shall  have  jurisdiction  of  115 
the  foUowinf^  public  offenses  committed  within  the  re«  cop 
Bpective  counties  in  which  such  courts  are  established:        93  23i 

1.  Petit  larceny; 

2.  Assaulter  battery  not  charged  to  have  been  com«  ^^^ 
mitted  upon  a  public  officer  in  the  discharge  of  his  duties,  ^g^Jg 
or  to  have  been  committed  with  such  intent  as  to  render  97  5-^ 
the  offense  a  felonv; 

3.  Breaches  of  toe  peace,  riots,  routs,  affrays,  commit'* 
ting  a  willful  injury  to  property,  and  all  misdemeanors 

Eanishable  by  fine  not  exceeding  five  hundred  dollars,  oz 
Dprisonment  not  exceeding  six  months,  or  by  both  such 
fine  and  imprisonment. 

Oriminal  jnxisdiction— Z>e5er^«igr  seamen,  2  Cal.  144, 145.  In  generah 
•  Cal.85.   MUdemeanor,63Csl.ii!L 
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CHAPTER  VI. 
POLICE    COX7RTS. 

S  121.  Provided  for  in  Political  Code. 

§  121.  Police  Courts  are  est-ablished  in  incorporated 
cities  and  counties,  cities,  and  towns,  and  tbeir  organiza- 
tion, jurisdiction,  and  powers  provided  for  in  the  Political 
Code,  part  four. 

S4  Gal.  020. 
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CHAPTEB  Vn. 

GBNERAL   PROVISIONS    RESPBCTINa 
COURTS  OF  JUSTIC& 

AMXiOXM    L    PUBLIOTTT  OV  PROOBEDIlfOS. 

n.    IKCIDSNTAL  POWSBS  AlTD  DUTIES  OV  COVBT8. 

m.  Judicial  Days. 

IV.  Pbookbdinos  iir  Casb  ot  absxnob  of  Judob. 
V.  PBOVlSIOirS    Rbspbotibo    Plaobs   09  HoLDura 
C0UBT8. 

VL    8BAL8  OV  GOUBT8. 

ABTICLE  I. 
PUBLIOITT  OV  PBOOBBDnrGS. 

$  124.  sittings,  pnbllc. 

i  12s.  sittings,  when  private. 

§124.  The  sittings  of  every  court  of  justice  shall  be 
public,  except  as  iirovided  in  the  next  section. 
U.  S.  Const,  art.  6,  sec.  I,  amdts. 

J  125.  In  an  action  for  divorce,  criminal  conversation,       uS 
oction,  or  breach  of  promise  of  marriage,  the  court      ccp 
may  direct  the  trial  of  any  issue  of  fact  joined  therein  to     ^^  ^^ 
be  {HTivate,  and  may  exclude  all  persons  except  the  offi- 
cers of  the  court,  the  parties,  their  witnesses,  and  counsel; 
provided,  that  in  any  cause  the  court  ma^,  in  the  exercise 
of  a  sound  discretion,  during  the  examination  of  a  wit- 
ness, exclude  any  or  all  other  witnesses  in  the  cause. 

Dhroroe-generaUy,  sec  76,  subd.  4.  Testimony  kopt  secret,  Politl* 
ol  Code,  sec.  1032. 

Bxcliiaion  of  witnesse»--sec.  2043. 

ABTICLE  It. 

IVOIDBBTAL  POWBBS  ABD  DUTIXS  OV  Ck>UBT8. 

[128.  Powers  respecting  conduct  of  proceedings. 
129.  Courts  of  record  may  make  rules. 
lao.  When  rules  take  effect.  . 

§128b  Every  court  shall  have  power:  q^'^^h 

I  To  preserve  and  enforce  order  in  its  immediate  preS-   ^"^ 
«toe; 
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2.  To  enforce  order  in  the  proceedings  before  it,  or  be- 
fore a  person  or  persons  empowered  to  conduct  a  judicial 
investigation  under  its  authority ; 

3.  To  provide  for  the  orderly  conduct  of  proceedings  be- 
fore it,  or  its  officers; 

4.  To  compel  obedience  to  its  judgments,  orders^  and 
process,  and  to  the  orders  of  a  judge  out  of  court,  in  an 
action  or  proceeding  pending  therein; 

6.  To  control  in  f  urtlierance  of  iustice,  the  conduct  of  its 
ministerial  officers,  and  of  all  other  persons  in  any  man- 
ner connected  with  a  judicial  proceeding  before  it,  An 
every  matter  appertaining  thereto ; 

G.  To  compel  tlje  attendance  of  persons  to  testify  in  an 
action  or  proceeding  pending  therein,  in  the  cases  and 
manner  provided  in  this  Code: 

7.  To  administer  oaths  in  an  action  or  proceeding  pend- 
ing therein,  and  in  all  other  cases  where  it  may  be  neces- 
sary in  the  exercise  of  its  powers  and  duties; 

8.  To  amend  and  control  its  process  and  orders  so  as  to 
make  them  conformable  to  law  and  justice. 

See  sec.  177. 

Oontempt— sec.  1209;  also  sec.  906  et  seq.,  and 47  Cal.  132;  53  Gal.  204; 
Ex  parte  Cohn,  May  lOtli,  1880. 

ST:rBt>ivi8ioir  3.  Rules— sec.  129.  Judicial  officers  ^Incidental 
powers,  etc.,  sees.  17(>-17}). 

Subdivision  5.  People  v.  Center,  March  1st,  1880. 

Subdivision  6.  See  sec.  1985  et  seq. 

Subdivision  7.  See  sees.  2093-2097. 

Subdivision  8.  See  sec.  473. 

§  129.  Every  court  of  record  may  make  rules  not  in- 
consistent with  the  laws  of  this  State,  for  its  own  govern- 
ment and  the  government  of  its  officers;  but  such  ru]e3 
shall  neither  impose  any  tax  or  charge  upon  any  legal 
proceeding,  nor  give  any  allowance  to  any  officer  lor 
services. 

Powers  of  courts,  judges,  etc.— see  sees.  128, 177. 

Rules,  generaUy-^'n  Supreme  Court,  waiver,  Pickett  v.  Wallace, 
February  8tb,  1880;  finality  of  decision,  Reed  v.  Allison,  April  5th.  18S0; 
in  lower  courts,  5  CaL  103;  6  GaL  636;  18  Gal.  635;  29  Gal.  556;  31  Gal.  101; 
t2  Gal.  286. 

SXTFREME  COURT  RULES  (Jan.  1880). 

Admission  of  attorneys— rule  1 ;  see  sec.  275  et  teq. 
Argument— rule  18;  1  Cal.  197;  6  Gal.  636;  49  Gal.  374;  andseeBniBFS 
and  POINTS  and  authokitibs. 

Bank— hearing  of  causes  In,  rule  30;  reheartnOt  generally,  7  Gtd.  333: 
II  Gal.  341;  14  C3.634;  24  Cal.  190;  25  Gal.  653;  30  Cal.  462;  39  GaL  581;  43 
CaX.  178;  46  Cal.  640;  48  Cal.  157 ;  50  Gal.  243;  52  Csd.  473. 
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Briefs— nde  2,  snbd.  5;  no  extension  of  time  for,  nde  2,  snbd.  6;  geiw 
erally,  4.)  Cal.  6»6;  50  CaL  443;  and  see  Points  aitd  Aitthoiutibb. 

Calendar— rales  15  and  16;  10  Cal.215;  43  CaL  98, 43;  45  CaL  270;  51 
CaL44id. 

Oertificate— as  to  applicant  for  license,  rtde  1;  as  to  Tbavsobipt, 
see  that  licad. 

Costs— on  appeal,  rule  24;  36  Cal.  127;  and  see  sees.  1027.  1031,1034; 
generaJ)',  see  sec.  1021.  et  $eq.\  as  to  Tbansoript,  see  that  head. 

Dismissal  of  appeal—  When  transcript  not /led  in  timet  rule  3;  see  8 
Cnl.  30J,  S17;  25  Cal.  598:  45  Cal.  IR;  47  Cal.  414;  Hill  v.  Flnnlgan.  March 
ISth,  ItfiMh  clerk *8  certln'^ato  on  motion  for,  rule  4;  see  43  Co!.  27;  Fred- 
etick  r.  TIcmey ,  Feb.  Snl,  1880;  IMckctt  v.  AVallace,  Feb.  8th,  1880;  Win. 
dcrr.  HendrlrK,  M-.irchSnl,  1880;  Peoiile  r.  Center,  3iarch  31st,  1880; 
copies  of  moving  iiapers,  rule  4,  subd.  3.  On  other  ground*,  generally, 
sec.  954;  and  Reed  r.  Allison,  April  5th,  1880;  moving  pa))ers,  rule  4, 
snbd.  2  (copies  <>f ,  subd.  3) ;  when  appeal  too  kite,  rule  4,  subd.  4.  Cer* 
tifcuie  of,  rulo  4,  subd.  4.  On  motion  of  respondent,  nde  25;  see  sec.  {i55, 
and  4>  Cal.  270.  Bu  stipulation,  rule  2a.  For  viokUitm  qf  requirementi 
qf  transcript,  rule  6;  generally,  sec.  53fi. 

Ezaxnination— of  applicants  for  license,  rule  1. 

ik'*ee— for  license,  rule  1,  subd.  2. 

Hearing— at  instance  of  either  party,  rule  25. 

Motion— length  of  notice  of,  riUe  20;  for  DISMISSAL  OV  APPSAL» 
see  tliat  head ;  generally,  sec.  1003  et  seq. 

Objection— or  exception  to  record,  rule  13;  22  CaL  42;  26  CaL  268;  29 
Gal.  614;  34  Cal.  518;  85  CaL  127. 

Opinions— recorded,  rule  19;  transmitted  to  court  below,  when,  rule 
21;  generally,  sec.  53n. 

]^per— or  document,  manner  of  printing,  nde  17;  remoyalof,  rule 
22;  inspection  of,  rule  27;  People  v.  Center,  March  Ist,  1880. 

Points— and  authorities,  printed;  filing,  rule  2,  subd.  4;  generally,  9 
Cal.  124;  24  Cal.  157,  UO;  25  Cal.  37;  2d  CaL  459:  51  Cal.  223;  Martin  v. 
Squires.  No.  4938,  Feb.  7th,  1870,  not  reported;  Kelly  v.  Morgans,  Feb. 
2nd,  1880;  Shay  v.  Lady  B.  lUg,  Co.,  Feb.  11th,  1880;  Mix  v.  Boothe,  Feb. 
12th.l880. 

Record- rule  10;  dlmfiiation  of,  rule  13;  see  Objxotiov  or  Excep* 
tion  to  Record. 

Rehearing— See  Bank. 

Rejection— of  applicant  for  license,  mle  1,  snbd.  8. 

Renewal— of  application  for  license,  rule  1,  subd.  8. 

Settlement— of  bill  of  exceptions,  etc.,  on  death  or  disability  of 
Judge  lielow,  rule  29. 

Statement  of  case   accompanying  points  and  authorities,  mle  2. 
)d.4. 

Sabstitntion  of  representatiTe— of  party  to  appeal,  rule  14;  see  see. 
tin..  Death,  pending  appeaL 

Tnaacripl—ArranQement,  chronological,  mle  6.  Slant  leaf,  rule  6. 
Cfrtifieate,  of  clerk  below,  rule  4;  of  opposing  attorney,  mle  9.  Costs, 
on  failure  to  certify,  rule  O;  of  printing  transcript  and  papers,  rule  II. 
Criminal  causes*  time  limited  for  filluflr,  mle  2,  subd.  8:  now  written  or 

Erint<Ml,  rule  5,  subd.  2.    Error,  or  defect  In,  nde  12;  People  r.  Center, 
larch  Ist.  It^;  Hill  v.  Flnularan.  March  13th,  1880.   Filing,  none  when 
rales  violated,  mle  8;  in  Criminal  causes,  see  that  head.    Filing  and^ 
servistg,  time  limited  for,  rule  2;  In  re  i5th  Av.  £xil,  Feb.  12th,  18ti0{ 
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Hill  V.  Finnigan,  March  13th,  1880;  Beed  v.  Allison,  April  8th,  1880;  ex- 
tension of  time,  rule  2, 8ub<l.  3 ;  copies  for,  nilo  2, 8Ub(l.  7.  Index,  alplia> 
betical,  nile  6.  Printed,  how.  rule  5:  mav  be  by  cleric,  rule  10.  Rules, 
violation  of,  see  Filing,  and  Douglas  v.  Fulila.  Feb.  9tUv  1880.  Serving, 
time  for,  see  Filing  and  serving;  proof  of,  rule  2,  sulxl.  2;  of  copies  on 
aUverso  attonicy,  rule  tf.  Title,  chain  of,  in  tabular  form,  rule  2,  subd.  5; 
4'J  Cal.  Ib3;  map  or  survey,  rule  7. 

Writs— prerogatlvo.  application  for,  rule  23,45 Cal.  213;  47  CaL  205:  M 
Cal.  473;  and  see  sec.  51 ;  certiorari,  issuance,  rule  23;  40  Gal.  483. 

§  130.  Rules  adopted  hy  the  Supreme  Court  shall  take 
effect  sixty  days,  and  rules  adopted  by  Superior  Courts, 
thirty  days  after  their  publication. 

ARTICLE  m. 
Judicial  Days. 

1133.  Days  on  which  courts,  etc.,  may  be  held. 
134.  Non-Judicial  days. 
135.  Appointments  on  non*judlciai  days. 

133         g  133.  Courts  of  justice  may  be  held  and  judicial  busi* 
cep      ness  transacted  on  any  day,  except  as  provided  in  the 
»7  6)i2     p^jrt  section. 

Ooorts— list  of,  sec.  33;  JuBiSDiOTioir  of,  sec.  3Sii. 

§  134.  No  court  shall  be  open,  nor  shall  any  jiidioial  buai- 
n<-tts  be  transacted  on  Sunday,  oa  the  first  dty  of  January,  on 
t  e  twenty-second  day  of  F  brua  y,  oi  tlie  tliirteth  day  of 
May,  on  the  f  m  th  d  ly  of  Julv,  on  t^^e  ninth  day  of  Septem- 
ber, on  the  twenty.fir'ih  day  of  Def*ember,  on  a  d^y  in  which 
an  election  is  held  throughont  the  Srat«>,  or  on  adav  appointed 
by  tlie  President  of  the  United  Stat  s,  or  by  the  GK^vernor  of 
ihiii  State,  for  a  public  fast,  thanksgiving*  or  holiday,  except 
f  jr  the  following  purpo^ert: 

1.  To  give,  upon  their  request,  iastructions  to  a  jury  when 
delibeiating on  their  verdict; 

2.  To  receive  a  verdict,  or  discharge  a  jury| 

8.  For  the  exercise  of  the  powers  of  a  magistrate  in  a  crim- 
i-  al  a«-tion,  or  in  a  pr*  ceeJinj^  of  a  ci  iminal  nature;  propided, 
that  the  Snpreine  Court  shall  nlways  Ite  open  lur  the  trans- 
action of  businesR;  and  provided  further,  that  injunctions 
and  writs  of  prohibition  m'^y  be  id^ued  and  served  on  any 
day.     [  Approved  March  1 ,  1883.  ] 

Holidays— sees.  10. 11;  also,  sees.  19,  M. 

Oonrts  always  open—sees.  47, 73. 

Injnnotiona  and  writs  of  probibiliQn-<->lssuanee  of,  see.  76,  subd.  6. 

§  135.  If  any  day  mentioned  in  the  last  section  hap- 
pen to  be  the  day  appointed  for  the  holding  or  sittine  of  a 
court,  or  to  which  it  is  adjourned,  it  shall  oe  deemed  ap« 
pointed  for  or  adjourned  to  the  next  day. 

137 
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ABTICLE  lY. 

Pbqcsxdivob  nr  Casb  of  abseitos  of  Jvdob. 

1 130.  Adlonmment  for  at>s«'nce  of  ]ii<1«^. 
S  140.  Adjoarument  till  next  regular  session. 

%  139.  If  no  Judge  attend  <  n  the  day  appointed  for  the 
hoTdiug  or  sitting  of  'n.  court,  or  on  the  day  to  whiuh  it  may 
hare  been  adjourned,  before  noon,  the  Sheriff  or  Clerk 
Bball  adjourn  tlie  same  until  the  next  day,  at  ten  o'clock 
A.  M..  and  if  no  Judp^e  attend  on  that  day,  before  noon, 
the  Sheriff  or  Clerk  Hhall  adjourn  1  lie  same  until  the  fol- 
lowing day  at  tlie  Rame  hour,  and  so  on,  from  day  to  day 
for  one  week,  uoleHa  th.o.ludgcN  by  written  order,  directs 
it  to  be  adjourned  to  aorae  day  certain.  Used  in  said 
order,  in  which  case  it  shall  be  so  adjourned. 

AniTal  of  jnd{;t<-«fter  noon,  24  GaL  19. 

Non-jndicial  daywsec  13ft. 

§  140.  If  no  Judge  attend  for  one  week,  and  no  written 
Older  1)6  made,  as  provided  in  the  lost  section,  the  Sheriff 
or  Clerk  shall  adjourn  the  session  until  the  time  ap- 
]K>inted  for  the  holding  of  the  next  regular  session. 

n«matnre  a^oamment— 19  CaL  644. 

S«asUm»— see  sec,  TSn. 

ABllCLE  v. 

Pbotibions  Bsspbctivo  ruLOXs  OF  HoLDnro  C017BT8» 


I 


142.  Change  lA  certain  cases  of  place  of  holding  coort. 

143.  Parties  to  appear  at  place  appointed. 

144.  When  toeriii  to  provide  courtrrooms,  etc. 


§  142.  The  Judge  or  judges  authorized  to  hold  or  preside 
at  a  court  appointed  to  be  held  at  a  particular  place  in  a  city 
and  county,  county,  city,  or  town,  may,  by  an  order  illea 
with  the  city  and  county  or  county  clerk,  and  published 
as  he  or  they  may  prescribe,  direct  that  the  court  be  held 
or  continued  at  any  other  place  in  the  city  and  county, 
connty,  city,  or  town  than  that  appointed,  when  war, 
iasorrection,  pestilence,  or  other  imblic  calamity,  or  the 
danger  thereoi.  or  the  destruction  or  danger  of  the  build- 
ing appointed  for  holding  the  court,  may  render  it  neces- 
■anr;  and  may,  in  the  same  manner,  revoke  the  order, 
ana  in  his  or  their  discretion,  appoint  another  place  in 
the  same  city  and  county,  county,  city,  or  town,  for  hold- 
ing the  couJti» 
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I  143.  Wlien  the  court  is  held  at  a  place  appointed,  as 
provided  iu  the  last  section,  every  person  lield  to  appear 
at  the  court  must  appear  at  the  place  so  appointed. 

^..         §  144.    If  suitable  rooms  for  holding  the  Superior 

^^p      Courts  and  the  chambers  of  the  judges  of  said  courts  be 

93  382    J^ot  provided  in  any  city  and  county,  or  county,  by  tlie 

Supervisors  thereof,  together  with  tlio  attendants,  furni- 

144     ture,  fuel,  lights,  and  stationery  sufficient  for  the  trabsac- 

ccp      action  of  business,  the  courts,  or  the  Judge  or  judges 

8t>   53    thereof,  may  direct  tlie  Sheriff  of  the  city  and  county,  or 

county,  to  provide  such   rooms,  attendants,  furuiture, 

fuel,  lights,  and  stationery;  and  the  expenses  incurred, 

certiiled  by  the  Judge  or  judges  to  be  correct,  shall  be  a 

charge  against  the  city  and  county  treasury,  and  paid  out 

of  the  general  fund  thereof. 


i 


ABTICLE  VL 
Sbals  of  Goubts. 

147.  What  conrts  shall  have  seals. 

148.  Seal  of  Supremo  Court 

149.  Seals  of  Superior  Courts. 

150.  Seals  of  Police  Courts  of  cities  and  comities. 
l.M.  Seals,  how  provided :  private  seals,  wUeu  used* 

i  152.  Clerk  of  court  to  keen  seal. 

I  153.  Seals  of  courts,  to  what  documents  aiSxed. 

§  147.  Each  of  the  following  courts  shall  have  a  seal: 

Ist.   The  Supreme  Court; 

2nd.  The  Superior  Courts; 

3rd.  The  Police  Court  of  every  city  and  county. 

Seal  of  conxt—judicial  notice  taken  of,  sec.  IR75,  sabd.  4;  court  eom- 
fnistioner  may  provide  official  seal,  sec.  259,  subd.  5. 

Seals—discussed,  sec  14n;  seal  not  test  of  court  of  record,  53  Cat 
tU,  and  see  sec.  150. 

§  148.  The  seal  used  by  the  Supreme  Court,  abolished 
by  the  Constitution,  shall  be  the  seal  of  the  Supreme 
Court  herein  provided  for;  but  the  said  court  may  direct 
the  Clerk  of  the  Supreme  Court  to  provide  two  duplicates 
of  said  seal,  each  of  which  shall  be  considered  the  same 
as  and  have  the  same  force  and  effect  as  the  original. 

§  149.  The  seals  of  the  Superior  Courts  shall  be  circu- 
lar, not  less  than  one  and  three-fourths  inches  in  diame- 
ter, and  having  in  the  center  any  word,  words,  or  design 
adopted  by  the  judges  thereof,  and  the  following  inscrip- 
tion surrounding  the  same:  *' Superior  Court, ,  Cali- 

lomla,"  inserting  the  name  of  the  county,  or  city  and 
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county;  provided,  that  the  seal  of  any  such  court,  which 
has  been  adopted  previous  to  the  passage  of  this  act, 
shall  be  the  seal  of  such  court,  until  another  be  adopted. 

See  Act  of  March  31st,  1880,  (Statutes  1880,  p.  62)»  validating  writs, 
process  aad  certificates  issued  from  Superior  Courts  before  seal  pro- 
vided. 

§  150.  The  Police  Court  of  every  city  and  county  may 
use  any  seal  having  upon  it  the  inscription,  "Police 
Court, ,'*  (inserting  the  name  of  the  city  and  county). 

§  151.  Courts  which  have  not  the  necessary  seal  pro- 
vided, or  the  Judge  or  judges  thereof,  shall  request  the 
Supervisors  of  their  respective  counties,  or  cities  and 
counties,  to  provide  the  same,  and  in  case  of  their  failure 
to  do  80,  may  order  the  Sheriff  to  provide  the  same,  and 
tbe  expense  thereof  shall  be  a  charge  against  the  county 
or  city  and  county  treasury,  and  paid  out  of  the  general 
fund  thereof;  and  until  such  seal  be  provided,  the  Clerk 
of  each  court  may  use  his  private  seal,  whenever  a  seal  is 
requured. 

§  152.  Thd  clerks  of  the  court  shall  keep  the  seal 
tbereot  ' 

§  153.  The  seal  of  a  court  need  not  be  affixed  to  any 
proceeding  therein  or  document,  except : 

1.  To  a  writ; 

2.  To  the  certificate  of  probate  of  a  will,  or  of  the 
ftppointment  of  an  executor,  administrator,  or  guardian; 

3.  To  tbe  authentication  of  a  copy  of  a  record,  or 
other  proceeding  of  a  court,  or  of  an  officer  thereof,  or  of 
a  copy  of  a  document  on  file  in;  the  office  of  the  Clerk. 

SmIs,  generally—sec.  14.  and  note. 

CODB  Crv.  Piioo.— 1'. 


TITLE  n. 
Jndicial  OflBcd». 

CsAFXEB  I.   Judicial  Offiokbs  DrcnENSBAito   §S  15^16L 
n.   PowEBs  AXD  Duties  or  Judges  at  Gbak* 
BEBS.    §§  166-166. 

m.     DiSQUAIJFICATIOKS  OF  JUDCOM.     §§  170-178. 

lY.   iNOiDEMTAii  Powers  akd  Dutqes  of  Judi« 

oiAL  Offigebs.    §§  176-179. 
Y,   MooELLAinBaus    Pboyxbionb    BBSPsonNa 

*  GOUHTS    AMD    JUDZGIAL    OfFIOEBS*    $§ 

m-ia7. 

174] 
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GHAFTEB  I. 
JCTDICIAIi  OFFZCBR8  IN  QSNERAIk 

{  UML  QnAllfloatkmB  of  Justices  of  Sni»reme  Court. 
•  157.  Qoftliflcations  of  Superior  Judges. 

126.  fiesldence  of  Superior  Judges. 

IM.  Residence  and  qualiflcatioa  of  Justices  of  the  Peace. 

160.  Judges  holding  Superior  Courts  at  request  of  Governor. 

16L  Justices  and  judges  ineligible  to  other  than  judicial  ofllce. 

§  156.  No  person  shall  be  eligible  to  the  office  of  Gbiel 
or  Associate  Justice  of  the  Supreme  Court,  unless  he 
shall  have  been  a  citizen  of  the  United  States  and  a  resi* 
dent  of  this  State  for  two  years  next  preceding  his  election 
or  appointment,  nor  unless  he  shall  have  been  admitted 
to  practice  before  the  Supreme  Court  of  the  State. 

Attomey—admUted  btfore  Supreme  Court:  otherwise  (before  Const. 
€U.  U79,  art  6,  sec  23),  see  S2  Gal.  298. 

§  157.  No  person  shall  be  eligible  to  the  office  of  Judge 
of  a  Superior  Court  unless  he  shall  have  been  a  citizen  of 
the  United  States  and  a  resident  of  this  State  for  two 
vears  next  preceding  his  election  or  appointment,  nor  un- 
less be  shall  have  been  admitted  to  practice  before  the 
Ckipreme  Court  of  the  State. 

See  see.  ISfin. 

§  15&  Each  Judge  of  a  Superior  Court  shall  reside  Bt     f/ 
tbe  county  seat  of  the  county  m  which  such  court  is  held,  ^'^y 
or  within  three  miles  thereof,  and  within  the  county,  ex-  ^* 

cept  that  in  the  counties  of  Yuba  and  Sutter  the  Judge 
may  reside  in  either  of  said  counties. 

§  159.  Every  Justice  of  the  Peace  shall  reside  in  the 
city  and  county,  or  township,  in  which  his  court  is  held, 
and  no  person  snail  be  eligible  to  the  office  of  justice  of 
tbe  peace  unless  he  shall  have  been  a  citizen  of  the 
United  States  and  a  resident  of  the  city  and  county,  or 
ootrnty,  in  which  he  is  to  serve  for  one  year  next  preced- 
ing his  election  or  appointment.  ^ 

§  160.  Iff  by  reason  of  sickness,  absence,  disability,  or 
other  canse,  a  regular  session  of  the  Superior  Court  can- 
not be  held  in  any  county  by  the  Judge  or  judges  thereof, 
or  by  a  Sopezior  Judge,  requested  by  uim  or  them  to  hold 
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snch  conrt,  a  certificate  of  that  fact  shall  be  transmitted  by 
the  Clerk  thereof  to  the  Governor,  who  may  thereupon  reqaent 
sume  other  Saperior  Judge  to  hold  such  conrt;  and  a  Judge  so 
holding  a  court,  at  the  request  of  the  Goveruor,  or  at  the  re- 
quest of  the  Judge  or  Judges  of  said  Superior  Court,  shall  be 
allowed  his  actual  and  necei^sary  expenses  in  going  to,  return- 
ing from,  and  attending  upon  the  business  of  such  court,  which 
shall  be  a  chai'ge  against  the  treasury  of  the  county  where  such 
ourt  is  held,  and  paid  out  of  the  general  fuud  thereof.  [In 
effect  March  16,  1887.] 

See  sec.  71. 

Undor  Const.  Oal.  1849— proper,  1  Oal.  879;  2  Gal.  207. 

By  Consent-28  Gal.  472:  40  Gal.  463. 

§  161.  The  Justices  of  the  Supreme  Court  and  Judges  of 
the  Superior  Courts  shall  be  ineligible  to  aiy  other  office  or 
public  emplo3nnent  than  a  judicial  office  or  employment  dur- 
ing the  term  for  which  they  shall  have  been  elected. 

Const.  Gal.  art.  6^  see.  18. 
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CHAPTER  n. 
POWERS  OF  TUBQUS  AT  CHAMBERS. 


I 


I6S.  Powers  of  Justices  of  Supreme  Conrt  at  cbambers. 
hS6.  Puwers  of  Superior  Judges  at  chambers. 


§  165.  The  Jiistices  of  the  Supreme  Court,  or  any  of 
them,  may,  at  chambers,  grant  all  orders  and  writs  which 
are  usually  gpranted  in  the  first  instance  upon  an  expart4 
application,  except  writs  of  mandamus,  certiorari,  and 
prohibition;  and  may,  in  their  discretion,  hear  applica- 
tions to  discharge  such  orders  and  writs. 

8m  sec.  176;  also  sees.  177, 178. 179. 

§  166.  The  Jn^ge  or  Judges  of  a  Superior  Court,  op 
toy  of  them,  may,  at  chambers,  grant  all  orders  and  writs 
"wliich  are  usually  granted  in  the  first  instance  upon  an  ex 
P<irte  application,  and  may,  at  chambers,  hear  and  dis- 
Pow  01  such  orders  and  writs;  and  may  also,  at  chambers, 
appoint  appraisers,  receive  inventories  and  accounts  to  be 
titti,  suspend  the  powers  of  executors,  administrators,  or 
iniardians  in  the  cases  allowed  by  law,  grant  special  let" 
tere  of  administration  or  guardianship,  approve  claims 
and  bonds,  and  direct  the  issuance  from  the  court  of  all 
^t«  and  process  necessary  in  the  exercise  of  their 
powers  in  matters  of  probate. 

8ee8ecl55n. 

Boors,  etc.,  for  official  business— Political  Code,  sec.  4116. 

Power  at  chambers.  generaUy->10  Cal.344;  17  Cal.375;  27  CaL491s 
wCal.  530.!)65;  31  CaL  173;  34  CaL  331;  36  CaL  24;  37  Cal.  15;  38  CaL  439; 
MCal.84;49dal.239. 

llotio&s  for  new  trials— heard  at  chambers  before  change  of  1880. 

Probate  matters— see  sec.  130ft. 
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CHAPTER  m. 

BXBQITAZJFZGATIONS  OF  TUD&SB. 

ilTO.  IMaqiiaUliestloiistosltorMt. 
171.  Ceraln  judges  not  to  pnctloe  Isir. 
172.  No  judloua  officer  to  baveimrtaerpraetleliig  law. 


^  ^^        S  170.  No  Justice,  Jadge,  or  Justice  of  the  Peace,  shall 
P4  ^^    ait  or  act  as  such  in  any  action  or  proceeding: 

'  <      1.  To  which  he  is  a  party,  or  in  which  he  is  interested; 
17  0         2.  When  he  is  related  to  either  party  by  consaneuini^ 
( c  p       or  affinity  within  the  third  degree,  computed  aocoraing  to 

97  173     the  rales  of  law; 

98  a^i       3.  When  he  has  been  attorney  or  counsel  for  either 
170      party  in  the  action  or  proceeding. 

ccp         But  the  provisions  of  this  section  shall  not  apply  to  the 
^^^^  arrangement  of  the  calendar  or  the  regulation  of  the 
^      order  of  business,  nor  to  the  power  of  transferring  the 
105  466    action  or  proceeding  to  some  otner  court. 
V»  657       Fartialit7— remedy  f or,  24  CaL  34 ;  28  Gal.  492. 

DiaqQalificatioii— when  none,  12  CaL  8S3;  18  GaL  185;  Titlstes  Jutfgb 
ment,  24  cai.  76. 

Change  of  yenne—eec.  897,  rabd.  4;  sec.  896. 

SUBDiYisiOH  1.  Party  or  Interested— 37  GaL  190. 

SUBnrvisiov  2.  Related— third  degree,  23  GaL  588;  24  Gal.  76;  mlet 
of  law,  GlvU  Code.  sees.  1392, 1393. 

SUBDnnsiov  8.  Judge— acting  as  attorney,  sec  17L 

§  171.  No  justice,  or  judge  of  a  court  of  record,  or 
county  clerk,  shall  practice  law  in  any  court  of  this  State, 
nor  act  as  attorney,  agent,  or  solicitor  in  the  prosecution 
of  any  claim  or  application  for  lands,  pensions,  patent 
rights,  or  other  proceedings,  before  any  department  of 
the  State  or  general  government,  or  courts  of  the  United 
States,  during  his  continuance  in  office;  nor  shall  any 
justice  of  the  peace  practice  law  before  any  justice's 
court  in  the  county  in  which  he  resides,  f^n  effect  Much 
14th.  1881.1 

§  172.  No  justice,  judge,  or  other  elective  judicial  of* 
fleer,  or  court  commissioner,  shall  have  a  partner  acting 
as  attorney  or  counsel  in  any  court  of  this  state. 
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CHAWER  IV. 

mCIDXSNTAIa    POWERS    AND    DT7TZBS    OF 
JUDICIAL  OFnCBRS. 

176.  Powers  of  tadgesout  of  court. 

177.  Powers  of  ludKlal  officers  as  to  conduct  of  proceedings. 
17B.  To  pnnlsli  for  contempt. 
USl  To  take  acknowledgments  and  aflldaTits. 

i  176.  A  Justice  or  Judge  may  exercise  out  of  court  all 
the  powers  expressly  conferred  upon  a  Justice  or  Judge, 
*s  eoDtradistiiigalsbed  from  the  court. 

8«eiec8.165»ie6,179. 

i  177.  Every  judicial  officer  shall  have  power: 
L  To  preserve  and  enforce  order  in  his  immediate  pres- 
ence, and  in  proceedings  before  him,  when  he  is  engaged 
iu  the  performance  of  official  duty; 

-.  To  compel  obedience  to  his  lawful  ordeni  as  provided 
ia  this  Code; 

3.  To  compel  the  attendance  of  persons  to  testify  in  a 

groceeding  before  him,  in  the  cases  and  manner  provided 
i  this  Code; 

4.  To  administer  oaths  to  persons  in  a  proceeding  pend- 
ing before  him,  and  in  all  other  cases  where  it  may  be 
oecessary  in  the  exercise  of  his  powers  and  duties. 

8teiec.l28. 

S  178i  For  the  effectual  exercise  of  the  i>owers  con- 
ferred by  the  last  section,  a  judicial  officer  may  punish 
for  contempt  in  the  cases  provided  in  this  Code. 

Oontempt-geneiany,  sec  1209;  In  Justices'  Courts,  sec  906. 

S  179.  Each  of  the  Justices  of  the  Supreme  Courv 
m  Judges  of  the  Superior  Courts,  sh^Il  have  power  in 
aoT  part  of  the  State,  and  every  Justice  of  the  Peace  with- 
in his  city  and  county,  or  county,  and  a  Judge  of  a  Police 
or  inferior  court  within  his  city  and  county,  city,  or  town, 
to  take  and  certify : 

1.  The  proof  and  acknowledgment  of  a  conveyance  of 
ml  property,  or  of  any  other  written  instrument; 
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2.  The  acknowledgment  of  satisfaction  of  a  judgment 
of  any  court; 

3.  An  affidavit  or  deposition  to  be  used  in  this  State. 

SuBDivisioir  1.  Real  property— conveyance  of,  see  sec.  1971. 

SUBDiYisioir  2.   Satisfaction  of  jadgment— sec.  675. 

SUBDivisiOH  S.  AffldaTit— sec.  2009  et  teq.    Deposition— sec  2019 
tt  seq. 
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CHAPTER  V. 

MISCEIJiANEOnS  FKOVIBIONS  RBBPECT- 
ING-  COURTS  AND  JUDICIAL  OFFICZSRS. 

i  182.  Sabseqnent  applications  for  orders  refused,  wliea  prohibited. 
1  183.  Vlolauoiis  of  preceding  section. 

184.  Proceedings  not  affected  by  vacancy  in  offloe. 

185.  Proceedings  to  be  in  English  language. 
180.  Abbreyiatfons  and  figures. 
187.  Means  to  carry  Juiisdiction  into  eilect. 

§  182.  If  an  application  for  an  order  made  to  a  Judge 
of  a  court  in  whicn  the  action  or  proceeding  is  pending,  is 
refused  in  whole  or  in  part,  or  is  granted  conditionally,  no 
subsequent  application  for  the  same  order  shall  be  made 
to  any  Court  Commissioner,  or  any  other  Judge,  except  of 
a  higher  court;  but  nothing  in  this  section  applies  to  mo- 
tions refused  for  informality  in  the  papers  or  proceedings 
necessary  to  obtain  the  order,  or  to  motions  refused  with 
liberty  to  renew  the  same. 

Order*  and  motionB  generally— sec.  1003  el  teq. 

Orders,  appealable— sec.  939,  subd.  3. 

Ziiberty  to  renew  application— 44  CaL  235;  46  CaL  288. 

§  183.  A  violation  of  the  last  section  may  be  punished 
as  a  contempt;  and  an  order  made  contrary  thereto  may 
be  revoked  oy  the  Judge  or  Commissioner  who  made  it,  or 
vacated  by  a  Judge  oi  the  court  in  which  the  action  or 
proceeding  is  pending. 

Penalty  for  violation— see  sees.  906, 1209. 

Ex  parte  order— vacating  or  modifying,  sec.  937. 

§  184.  No  proceeding  in  any  court  of  justice,  in  an 
action  or  special  proceedins  pending  therein,  shall  be  af- 
fected by  a  vacancy  in  the  office  of  all  or  any  of  the 
judges  thereof. 

Vacancy— sees.  42, 70. 

§  185.  Every  written  proceeding  in  a  court  of  justice 
in  this  State  shall  be  in  toe  Englisn  language,  and  judi- 
cial proceedings  shall  be  conducted,  preserved,  and  pub- 
lished in  no  other. 

Words  and  phrases— tnterpretatlon  of,  sees.  16, 17. 
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§  186.  Snch  abbreviations  as  are  in  common  use  may 
be  used,  and  numbers  may  be  expressed  by  figures  or 
numerals  in  the  customary  manner. 

See  sec.  189ii. 

§  187.  When  Jurisdiction  is,  by  the  Oonstitution  or  this 
oon  Code,  or  by  any  other  statute,  conferred  on  a  court  or 
98  4^  judicial  officer,  all  the  means  necessary  to  carr^  it  into 
effect  are  alsogiren;  and  in  the  exercise  of  this  jurisdic- 
tion, if  the  course  of  proceeding  be  not  specifically  pointed 
out  by  this  Code  or  the  statute,  any  suitable  process  or 
mode  of  proceeding  may  be  adopted  which  may  appear 
most  coniormable  to  the  spirit  of  this  Code. 

Stipulation  enforcing-.43  Gal.  esOu 

Froceaa— aatboritjr  over,  4B  CaL  13S. 

Snitahlo  mode  of  prooeeding— adopted,  M  CaL  SI9, 544. 
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CHAPTBB  I. 

JURORS. 

Abtiols  I.  Jintoitt  TN  oinriBBAL.         . 

IL    QUAJ.IFICATIONS  AND  EXBaCPTTOlTS  OF  JUBOBS. 

IIL  Of   sbleotinq  and   Rbtubnino   jubors    fob 

Courts  of  Record. 
rv.  Of  Drawing  Jurors  for  Courts  of  Rboord. 
y.   Of  Summonino  Jurors  for  Courts  of  Rbcord. 
YL  Of  Summoning  Jurors  for  Courts  not  of  Rbo- 
ord. 
yn.   Of  Summoning  Jurors  of  inquest. 
yill.   Obedibnob  to  Summons,  how  Enforced. 
IX.   Of  Impanneling  Grand  Juries. 
X.  Of  Impanneling  Trial  Juries  in  Courts  ov 

Record. 
XL  Of  Impanneling  Trial  J^tribs  in  Courts  vox  ot 

Record. 
xn.  Of  Impanneling  Juries  of  Inquest.. 

ARTICLE  L 

JtTROBS  IN  GENERAL. 

190.  Jnxj  define<L 

191.  Different  lubds  of  juries.  > 
"192.  Grand  Jury  defined 

193.  Trial  Jury  defined. 

194.  Number  of  a  trial  Juiy. 
19ft.  Jury  of  Inquest  defined. 

§  190.  A  iury  is  a  body  of  men  temporarily  selected 
from  the  citizens  of  a  particular  district,  and  invested 
with  power  to  present  or  indict  a  person  for  a  public  of- 
fense, or  to  try  a  question  of  fact. 

Jurors— qnallflcations  and  exemptions,  sees.  198-202;  selecttng  and 
iummonlng,  sees.  204-238;  impanneling,  sees.  241-254. 


unmoaiQjf*  sees.  »it-;fij»;  unpaaneiuig,  sees 

§  191.  Juries  are  of  three  kinds: 

1.  Grand  juries; 

2.  Trial  juries; 

3.  Juries  of  inquest. 


§  192.  A  grand  jury  is  a  body  of  men,  nineteen  in 
number,  returned  in  pursuance  of  law,  from  the  citizens 
of  a  county,  or  city  and  county,  before  a  court  of  compe- 
tent jurisdiction,  and  sworn  to  inquire  of  public  offense 
committed  or  triable  within  the  county,  or  city  and  county. 

Gkand  jxujf  impanneling— sees.  241-242.  Bow  often  drawn— 
Const.  CaL  art.  1,  sec.  8. 
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§  193.  A  trial  iury  is  a  body  of  men  retnmed  from  the 
citizens  of  a  particnlar  district  before  a  court  or  officer  of 
competent  jurisdiction ,  and  sworn  to  try  and  determine, 
by  verdict,  a  question  of  fact. 

Trial  by  jury— sees.  600-619. 

Terdict—when  need  not  t>e  unanlmoits.  Const.  CaL  art.  I,  sec.  7.  See 
alao,Bec.«l8. 

§  194.  A  trial  jury  shall  consist  of  twelve  men;  prO' 
vided,  that  in  civil  actions  and  cases  of  misdemeanor,  it 
may  consist  of  twelve,  or  of  any  number  less  than  twelve, 
upon  wliicli  the  parties  may  agree  in  open  court. 

Lew  than  twelve— Const.  Cal.  art.  1,  sec.  7;  and  see  18  Cal.  410. 

§  195.  A  jury  of  inquest  is  a  body  of  men  summoned 
from  the  citizens  of  a  particular  district  before  the  Sheriff, 
Coroner,  or  other  ministerial  officer,  to  inquire  of  partio- 
^aiai  facts. 

ARTICLE  n. 

<|UALIFIOATIOirS  AJTD  BXXXPTIOVB  OF  JtmOBB. 

1198.  Who  competent  to  act  as  inror. 
199.  Who  not  competes  t  to  act  as  Jnror. 
200.  Who  exempt  from  Jury  duty. 
I  201.  Who  may  be  excused. 
I  202.  Affldavit  of  claim  to  exemption* 

?!  190L  A  person  is  competent  to  act  as  juror  if  he  be: 
.  A  citizen  of  the  United  States  of  the  aae  of  twenty-     ccp 
one  years,  who  shall  have  been  a  resident  ofthe  State  one  106  318 
year,  and  of  the  county,  or  city  and  county,  ninety  days 
Defore  being  selected  and  returned; 

2.  In  possession  of  his  natural  faculties,  and  of  ordi« 
nary  intelligence,  and  not  decrepit; 

8.  Possessed  of  sufficient  knowledge  of  the  English  lan- 
guage; 

4.  Assessed  on  the  last  assessment-roll  of  the  county,  or 
dty  and  county,  on  property  belonging  to  him. 

SiTBDivisiov  1.  Aliens— not  competent,  17  Cal.  822;  61  CaL  099. 

Residence,  generally— eee  Const.  Cal.  art.  2,  see.  4,  art.  20,  sec.  12; 
Political  Code,  sec.  82;  4  GaL  176;  6  CaL  410;  7  Cal.  91 ;  16  Cal.  48;  26  Cal. 
U2;  31  GaL  261,680. 

Elector— jnror  formerly  bad  to  he-S  CaL  106L 

BVBDlviSiOir  3.  62  Cat  40. 

tUBnnrisiov  4.  64  CaL  672.  299 

8 199.  A  person  is  not  competent  to  act  as  a  jnior:      ioa^Sir 
I.  Who  does  not  possess  the  qualifications  prescribed 
by  the  preceding  section;  or. 

Cods  Civ.  Pboo^— •• 
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2.  Who  has  been  convicted  of  malfeasance  in  office,  or 
any  felony  or  other  high  crime. 

200.  A  person  is  exempt  from  liability  to  act  as  a  juror 

if  he  be: 

1.  A  judicial,  civil,  or  military  officer  of  the  United 
States,  or  of  this  State; 

2.  A  person  holding  a  county,  city  and  county,  or  town- 
ship omce; 

3.  An  attorney-at-law; 

4.  A  minister  of  the  gospel,  or  a  priest  of  any  denomina- 
tion, following  his  profession; 

5.  A  teacher  in  a  university,  college,  academy,  or  school ; 

6.  A  practicing  physician,  or  druggist,-actually  engaged 
in  the  business  of  dispensing  medicines: 

7.  An  officer,  keeper,  or  attendant  of  an  alms-house, 
hospital,  asylum,  or  other  charitable  institution; 

8.  Engaged  in  the  performance  of  duty  as  officer  or  at- 
tendant of  the  State  I'rlson,  or  of  a  county  jail; 

9.  Employed  on  board  of  a  vessel  navigating  the  waters 
of  this  State; 

10.  An  express  agent,  mail-carrier,  superintendent,  em- 
ploy;', or  operator  of  a  telegraph  line  doing  a  general  tele- 
graph business  in  the  State,  or  keeper  of  a  public  ferry  or 
toll-gate. 

11.  An  active  member  of  the  National  Guard  of  Cali- 
fornia, or  an  active  member  of  a  fire  department  of  any 
city  and  county,  city,  town,  or  village  in  this  State,  or  an 
exempt  member  of  a  dul^  organized  fire  company  who 
had  become  exempt  from  jury  duty  before  the  passage  of 
this  act; 

12.  A  superintendent,  engineer,  or  conductor  on  a  rail- 
road; or, 

13.  A  person  drawn  as  a  juror  in  any  court  of  record  in 
this  State,  upon  a  regular  panel,  who  has  served  as  such 
within  a  year;  but  this  exemj^tion  shall  not  extend  to  a 
person  who  is  summoned  as  a  juror  for  the  trial  of  a  par- 
ticular case. 

Ezemption— how  claimed,  sec.  202. 

Smmrvisioir  11— Bxempt  fireman— Political  Code,  sees.  3389, 3340. 

§  201.  A  juror  shall  not  be  excused  by  a  court  for 
Blight  or  trivial  cause,  or  for  hardship  or  inconvenience  to 
his  business,  but  only  when  material  injury  or  destruc- 
tion to  his  property,  or  of  property  intrusted  to  him, 
is  threatened,  or  when  his  own  health,  or  the  sick- 
ness or  death  of  a  member  of  his  family,  require^  hig 
absence. 
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S  202.  It  a  pQTHon,  exempt  from  liability  to  act  aa  a 
juror,  as  proviaed  in  section  two  liundred,  oe  gammoned 
as  a  juror,  he  may  make  and  transmit  his  affidavit  to  the 
clerk  of  the  court  for  which  he  is  summoned,  stating  hia 
of&ce,  occupation,  or  employment;  and  such  affidavit  shall 
"be  delivered  by  the  Clerk  to  the  Judge  of  the  court  where 
the  name  of  such  person  is  called,  and  if  sufficient  in  sub- 
stance, shall  be  received  as  an  excuse  for  non-attendance 
in  pereoQ.    The  ai^^davit  shall  then  be  filed  by  the  Clerk. 

ABTICLE  m. 

Of  Sxlbctino  and  BzTUBinira  JimoBS. 

f  204.  Jury  lists,  by  whom  and  when  to  be  made. 

S  205.  How  selection  sball  be  made. 

I  206.  Lists  to  contain  how  many  names. 

S  208.  Lists  to  be  placed  with  Cleric. 

1209.  Duty  of  Clerk;  jury  boxes. 

210.  RepTul^  Jurors  to  serve  one  year. 

211.  Jurors  to  be  drawn  from  boxes. 

§  204.  In  the  month  of  January  in  each  year  it  shall  be 
the  duty  of  the  Superior  Court  in  each  of  the  counties  of       ao4 
this  State  to  make  an  order  designating  the  estimated      ccp 
number  of  grand  jurors,  and  also  the  numl)er  of  trial  ju-    ^^  ^^ 
rore,  that  will,  in  the  opinion  of  said  court,  be  required  for      204 
the  transaction  of  the  business  of  the  court,  and  the  trial    K^^l^g 
of  causes  therein,  during  the  ensuing  year;  and  immedi- 
ately after  said  order  shall  be  made,  the  board  of  super- 
visors shall  select,  as  provided  in  the  next  section,  a  list 
of  persons  to  sen'e  as  grand  jurors,  and  also  a  list  of  per- 
sons to  serve  as  trial  jurors,  in  the  Superior  Court  of  said 
county,  during  the  ensuing  year,  or  until  new  lists  of  ju- 
rors shall  be  provided.   In  cities  and  counties  having  over 
one  hundred  thousand  inhabitants,  such  selection  shall 
be  made  by  the  judges  of  the  Superior  Court,  or  a  majority 
of  them  if  all  do  not  attend.    [In  effect  Jan.  1st,  1882.  J 

§  205.    They  shall  proceed  to  select  and  list  the  grand      ^ob 
jurors  required  by  said  order  of  the  Superior  Court,  and      ^"p 
then  select  and  list  the  trial  jurors  required  by  said  order.     95  426 
Said  selections  and  listings  shall  be  made  of  persons  suit- 
able and  competent  to- serve  as  jurors,  who  are  assessed  /.     '; 
on  the  last  preceding  assessment  roll  of  such  county,  or 
city  and  county ;  and  in  making  such  selections  they  shall 
lake  the  names  of  such  only  as  are  not  exempt  from  serv- 
ing, who  are  in  possession  of  their  natural  faculties,  and 
Wt  infirm  or  decrepit :  of  fair  character,  and  approved  in- 
^ifity  and  of  sound  judgment    [In  effect  Jan.  1st,  1882.  ] 


i 
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f  3  §  206.  The  list  of  jurors,  to  be  made  as  provided  in 
the  preceding  section,  shall  contain  the  number  of  per^ 
sons  which  shall  have  been  designated  by  the  court  in  its 
order.  The  names  for  such  lists  shall  be  selected  from 
the  different  wards  or  townships  of  the  respective  coan- 
ties,  in  proportion  to  the  number  of  inhabitants  therein, 
as  nearly  as  the  same  can  be  estimated  by  the  persons 
making  said  lists;  and  said  lists  shall  be  kept  separate 
and  distinct  one  from  the  other.    [In  effect  Jan.  1st,  1882.] 

a  '■'^-  §  208.  Certified  lists  of  the  persons  so  selected  to 
203  serve  as  grand  jurors  and  as  trial  jurors  shall  at  once  be 
cop       placed  in  possession  of  the  county  clerk.     [Approved 

108   12     March  7th,  1881;  to  take  effect  July  1st,  1882.1 

§  209.  On  receiving  such  lists,  the  county  clerk  shall 
file  the  same  in  his  office,  and  write  down  the  names  con- 
tained thereon  on  separate  pieces  of  paper,  of  the  same 
size  and  appearance,  and  fold  each  piece  so  as  to  conceal 
the  name  thereon.  He  shall  deposit  the  pieces  of  paper 
having  on  them  the  names  of  the  persons  selected  to 
serve  as  grand  jurors  in  a  box,  to  be  called  the  "grand 
jury  box  ;  and  those  having  on  them  the  names  of  the 
persons  selected  to  serve  as  trial  jurors,  in  a  box  to  bo 
^        called  the  "  trial  jury  box."    [In  effect  July  1st,  1882.  ] 

ccp  §  210.    The  persons  whose  names  are  so  returned  shall 

106  319.   be  known  as  regular  jurors,  and  shall  serve  for  one  year, 
and  until  other  persons  are  selected  and  returned. 

§  211.    The  names  of  persons  drawn  for  grand  jurors 

211       shall  be  drawn  from  the  "grand  jury  box,*'  and  the  names 

ccp       of  persons  for  trial  jurors  shall  be  drawn  from  the  *'  trial 

"^Mi         3"^y  box*';  and  if,  at  the  end  of  the  year,  there  shall  bo 

cJ*         the' names  of  persons  in  either  of  the  said  jury  boxes  who 

06  319      may  not  have  been  drawn  during  the  year  to  serve,  and 

have  not  served  as  jurors,  the  names  of  such  persons  may 

be  placed  on  the  list  of  jurors  drawn  for  the  succeeding^ 

year.    [Ineffect  Jan.  1st,  1882.] 


ARTICLE  rv. 

OF  DBAWnrO  JUBOBS  FOR  COUSTB  OV  BBOOBD. 

214.  Order  of  judge  or  judges  for  drawing  of  jury. 

215.  Sheriff  to  be  notified. 

219.  Drawing,  liow  conducted. 

220.  Preservation  of  ballots  drawn. 

214         §  214.    Whenever  the  business  of  the  Superior  Court 

ccp       shall  require  the  attendance  of  a  trial  jury  for  the  trial  of 

97  176     criminal  cases,  or  where  a  trial  jury  shall  have  been  de- 
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manded  in  any  cause  or  causes  at  issue  in  said  courts  and 
BO  jnry  is  in  attendance,  the  court  may  make  an  order  di- 
recting a  trial  jury  to  be  drawn,  and  summoned  to  attend 
"before  said  court.     Such  order  shall  specif y  the  number  of 
jurors  to  be  drawn,  and  the  time  at  which  the  jurors  are 
required  to  attend.     And  the  court  may  direct  that  such 
causes,  either  criminal  or  civil,  in  which  a  jury  may  be 
lequired,  or  in  which  a  iury  may  have  been  demanded, 
be  continued  and  lixed  tor  trial  when  a  jury  shall  be  in 
attendance. 
Sapezior  Courts— sees.  65-79. 

§  215.  Immediately  upon  the  order  mentioned  in  the 
preceding  section  being  made,  the  clerk  shall,  in  the  pres- 
ence of  the  court,  jiroceed  to  draw  the  jurors  from  the 
'•trial  jury  box.'*     [In  effect  Jan.  1st.  1882.] 

§  219.  The  clerk  must  conduct  said  drawing  as  fol- 
lows: 

1.  He  must  sliake  the  box  containing  the  names  of  the 
trial  jurors,  so  as  to  mix  the  slips  of  paper  upon  which 
Such  names  are  written,  as  well  as  possible;  he  must  then 
draw  from  said  box  as  many  slips  of  paper  as  are  ordered 
by  U»e  conrt. 

2.  A  minute  of  the  drawing  shall  be  entered  in  the 
minutes  of  tlie  court,  which  must  show  the  name  on  each 
slip  of  paper  so  drawn  from  said  jury  box. 

•i  If  the  name  of  any  person  is  drawn  from  said  box 
who  is  deceased  or  insane,  or  who  may  liave  permanently 
removed  from  the  county,  or  who  is  exempt  from  jury 
service,  and  the  fact  shall  be  made  to  appear  to  the  satis- 
faction of  the  court,  the  name  of  such  person  shall  be 
omitted  from  tlie  list,  and  the  slip  of  paper  liaving  such 
name  on  it  shall  be  destroyed,  and  another  juror  drawn 
in  his  place,  and  the  fact  shall  be  entered  upon  the  min- 
utes oi  the  court.  The  same  proceeding  shall  be  had  as 
often  as  may  be  necessary,  until  the  whole  number  of 
jurors  required  be  drawn.  After  the  drawing  shall  be 
completea,  the  clerk  shall  make  a  copy  of  the  list  of 
names  of  the  persons  so  drawn,  and  certify  the  same.  In 
his  certilicate  he  shall  state  the  date  of  the  order  and  of 
the  drawing,  and  the  number  of  the  jurors  drawn,  and  the 
time  when  and  the  place  where  such  jurors  are  required 
to  appear.  Sucli  certificate  and  list  shall  be  delivered  to 
the  sheriff  for  service.     [In  effect  Jan.  1st,  1882.] 

§  220.  After  a  drawing  of  persons  to  serve  as  jurors, 
the  clerk  shall  preserve  the  ballots  drawn,  and  at  the 
^OBe  of  the  sessiou  or  sessions  for  which  the  drawing  was 
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had,  he  shall  replace  in  the  proper  box  from  which  they 
were  taken  all  ballots  which  have  on  them  the  names  of 
parsons  who  did  not  serve  as  jurors  for  the  session  or  ses- 
sions aforesaid,  and  who  are  not  exempt  or  incompetent. 

ARTICLE  V. 
OF  STnOIONIirO  JUROBS  FOB  GOITBTS  OF  BEOOBD. 

S  225.  Sherlflf  to  summon  Jurors,  how. 

S  2i6.  Of  (Irawln;?  anil  summoning  jurors  to  attend  forthwith. 

S  227.  Of  summoning  jurors  to  complete  a  panel. 

S  223.  Compensation  of  elisor. 

§  225.  The  Sheriff,  as  soon  as  he  receives  the  list  or 
lists  of  jurors  drawn,  shall  summon  the  persons  named 
therein  to, attend  the  court  at  tlie  opening  of  the  regular 
session  tliereof ,  or  at  sucli  session  or  time  as  the  court  may 
order,  by  giving  personal  notice  to  that  effect  to  each  of 
them,  or  by  leaving  a  written  notice  to  that  effect  at  his 
place  of  residence,  with  some  person  of  proper  age,  and 
shall  return  the  list  to  the  court  at  the  opening  of  the  reg- 
ular session  thereof,  or  at  such  session  or  time  as  the  ju- 
rors may  be  ordered  to  attend,  specifying  the  names  of 
those  who  were  summoned,  and  the  manner  in  which  each 
person  was  notified. 

Objoctlon  to  jnror— name  not  on  venire,  9  Cal.  537. 

Eotum—timo  for,  is  directory  merely,  4  Cal.  275. 

§  226.  Whenever  jurors  are  not  drawn  or  summoned 

*^^       to  attend  any  court  of  record  or  session  thereof,  or  a  suf^ 

95^4^7      ficient  number  of  jurors  fail  to  appear,  such  court  may 

order  a  sufficient  number  to  be  forthwith  dra\vn  and  sum- 

226        moned  to  attend  tlie  court,  or  it  may,  by  an  order  entered 

106*^318      ^^  ^^^  minutes,  direct  the  Sheriff,  or  an  elisor  chosen  by 

the  court,  forthwith  to  summon  so  many  good  and  lawful 

men  of  the  county,  or  city  and  county,  to  serve  as  jurors, 

as  may  be  required,  and  in  either  case  such  jurors  must 

be  summoned  in  the  manner  provided  in  the  preceding 

section. 

Special  jnr7-4  Cal.  218;  43  Cal.  844;  46  Cal.  47;  47  Cal.  93,134;  People 
r.  Ah  Chung,  May  22nd,  1880. 
EUsor— 14  Cal.  123. 

§  227.  "When  there  are  not  competent  jurors  enough 

^  present  to  form  a  panel  the  court  may  direct  the  Sheriff, 

OCA  or  an  elisor  chosen  by  the  court,  to  summon  a  sufficient 

)6  318        number  of  persons  having  the  qualifications  of  jurors  to 

complete  the  pauel,  from  the  body  of  the  county,  or  city 

and  county,  and  not  from  the  bystanders;  and  the  Sheriff 
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or  elisor  shall  snminoii  the  number  so  ordered  accordingly 
and  return  the  names  to  the  court. 

§  228.  An  elisor  who  shall,  by  order  of  a  court  of 
record,  summon  persons  to  serve  as  jurors,  shall  be  enti- 
tled to  a  reasonable  compensation  for  his  services,  which 
must  be  fixed  by  the  court  and  paid  out  of  the  county  or 
city  and  county  treasury,  and  out  of  the  general  fund 
thereof. 

ABTICLE  YI. 

Qp  SuaacovxETO  JimoBS  tor  Goubts  iroT  or  Reoobd. 

I  230.  Jurors  for  Jnstices'  or  Police  Courts. 
S  231.  How  to  be  smnmoned. 
S  232.  OfELcer's  return. 

§  230.  WTien  jurors  are  required  in  any  of  the  Justices* 
Courts,  or  in  any  Police  or  other  inferior  court,  they  shall, 
'ipon  the  order  of  the  Justice,  or  any  one  of  the  justices 
where  there  is  more  than  one,  or  of  the  Judge  thereof,  be 
8UQiD3one.d  l)y  the  Sheriff,  constable,  marshal,  or  police- 
Jnan  of  the  jurisdiction. 

§  231.  Sncli  jurors  must  be  summoned  from  the  per- 
sons competent  to  serve  as  jurors,  residents  of  the  city 
Jii'l  county,  township,  city,  or  town  in  which  such  court 
«■«  jurisdiction,  by  notifying  them  orally  that  they  are 
«nrani()ue<l,  and  of  the  time  and  place  at  which  their  at- 
tendance is  required. 

.  §  232.  The  officer  summoning  such  jurors  shall,  at  the 
tjDie  fixed  in  the  order  for  their  appearance,  return  it  to 
^uu  court  with  a  list  of  the  persons  summoned  indorsed 
Micreon. 

ABTICLEVn. 

Op  SuxHoirmo  Jubibs  of  tsquE8T» 

f  23S.  How  to  be  summoned. 

§  235.  Jnries  of  inquest  shall  be  summoned  by  the 
ofucer  before  whom  tbe  proceedings  in  wliich  they  are  to 
•it  are  to  be  had,  or  by  any  Sheriff,  constable,  or  police- 
"Ban,  from  the  persons  competent  to  serve  as  jurors,  resi- 
dent of  the  county,  or  city  and  county,  by  notifying  them 
orally  tliat  they  are  so  summoned,  and  of  the  time  and 
Place  at  wliich  their  attendance  is  required. 


JUBOBS.  92 

ARTICLE  Vm. 
OBBDIlBirOB  TO  SXTKHOirB,  HOW  ElTFOBOXD.. 

S  238.  Attachment  and  fine. 

§  238.  Any  juror  Buminoned,  who  willfully  and  with- 
out reasonable  excuse  fails  to  attend,  may  be  attached 
and  compelled  to  attend;  and  the  court  may  also  impose 
a  fine  not  exceeding  fifty  dollars,  upon  which  execution 
may  issue.  If  the  juror  was  not  personally  served,  the 
fine  must  not  be  imposed  until  upon  an  order  to  show 
cause  an  opportunity  has  been  onered  the  juror  to  be 
heard. 

ARTICLE  DC 

Ov  iMFAinTBLnro  Qbakd  Jxtbibs. 

I  241.  Grand  janr,  when  to  be  impanneled. 

§  242.  How  coQStitated. 

i  243.  Manner  of  Impanneling  prescribed  in  Penal  Code. 

§  241.  Every  Superior  Court,  whenever  in  the  opinion 
of  the  court  the  public  interest  must  require  it,  may 
make  and  file  with  the  county  clerk  an  order  directing  a 
jury  to  be  drawn,  and  designating  the  number,  which,  in 
case  of  a  grand  jury,  shall  not  be  less  than  twenty-live 
nor  more  than  thirty.  In  all  counties  having  less  than 
three  Superior  Court  judges,  there  shall  be  one  grand  jury 
drawn  and  impanneled  in  each  year;  and  in  all  counties 
liaving  three  or  more  Superior  Court  judges,  there  shall 
be  two  grand  juries  drawn  and  impanneled  in  each  year. 
Such  order  must  designate  the  time  at  which  the  drawing 
will  take  place.  The  names  of  such  jurors  shall  be 
drawn,  the  list  of  names  certified  and  summoned,  as  pro- 
vided for  drawing  and  summoning  trial  jurors;  and  the 
names  of  any  persons  drawn,  who  may  not  be  impanneled 
upon  the  grand  jury,  may  be  again  placed  in  the  grand 
jury  box.    I  In  effect  Jan.  Ist,  1882.] 

Const.  Cal.  art.  1,  sec.  8. 

212  §242.  When,of  the  persons  summoned  as  grand  jurors 

L  "P  «  and  not  excused,  nineteen  are  present,  they  shall  connti- 
106  316  ^^^iQ  ^jjQ  grand  jury.  If  more  tlian  nineteen  of  such  per- 
sons are  present,  the  Clerk  shall  write  their  names  on  sep- 
arate ballots,  which  he  must  fold  so  that  .the  names  can- 
not be  seen,  place  them  in  a  box,  and  draw  out  nineteen 
of  them,  and  tlie  persons  whose  names  are  on  the  ballots 
BO  drawn  shall  constitute  the  grand  jury.    If  less  than 
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nineteen  of  snch  persons  are  present,  the  panel  may  be 
filled  as  provided  in  section  two  hundred  and  twenty-six 
of  this  Code.  And  "whenever,  of  the  persons  summoned 
to  complete  a  grand  jury,  more  shall  attend  than  are  re- 
quired, the  reaoisite  number  shall  be  obtained  by  writing 
tlie  names  of  tnose  summoned  and  not  excused  on  ballots, 
depositing  them  in  a  box,  and  drawing  as  above  provided. 
Special  grand  jury— 47  Cal.  135. 

§  243.  Thereafter  such  proceedings  shall  be  had  in  im- 
panneling  the  grand  jury  as  are  prescribed  in  part  two  of 
tile  Penal  Code. 

Bee  Penal  Code,  sees.  894-901. 

ABTICLE  X. 
09  IXPAmnSIXETO  Tktal  JirillES  iv  Coubts  ov  Hboobo. 

{  246.  Clerk  to  call  list  of  jurors  stunmoned. 

>  m.  Manner  of  impaimeilng  prescribed  in  part  two. 

§  246w  At  the  opening  of  court  on  the  day  trial  jurors 
iJave  been  summoned  to  appear,  the  Clerk  shall  call  the 
names  of  those  summoned,  and  the  court  may  then  hear 
tiie  excuses  of  jurors  summoned.  The  Clerk  shall  then 
^ite  the  names  of  the  jurors  present  and  not  excused 
Qpon  separate  slips  or  ballots  of  paper,  and  fold  such  slips 
*o  that  the  names  are  concealed,  and  there,  in  the  pres- 
ence of  the  court,  deposit  the  slips  or  ballots  in  a  dox, 
which  must  be  kept  sealed  or  locked  until  ordered  by  the 
court  to  be  opened. 

§  247.  Whenever  thereafter  a  civil  action  is  called  by 
the  court  for  trial,  and  a  jury  is  reciuired,  such  proceedings 
shall  be  had  in  impanneling  the  trial  jury  as  are  prescribed 
»^  p-dTt  two  of  this  Code.  If  the  action  be  a  criminal 
^e>  the  jury  shall  be  impanneled  as  prescribed  in  the 
Penal  Code. 

GiyH  action— «ee  sees.  600-604. 

^^lialnal  caae— see  Penal  Code,  sees.  1055-1088. 

ABTICLE  XI. 
Ov  iHPABrvxLnra  Tsial  Jusies  iir  Cousts  kot  of  Reoohd. 


I 


290.  ProceedliiTS  in  forming  jury. 
251.  Manner  oiimpauuellug. 


§  250.  At  the  time  appointed  for  a  jury  trial  in  Jus- 
tices', Police  or  other  inferior  courts,  the  list  of  jurors 
•ttiumoned  must  be  called,  and  the  names  of  those  at* 
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tending  and  not  excused  must  be  written  upon  separate 
slips  of  paper,  folded  so  as  to  conceal  the  names,  aad 
placed  in  a  uox,  from  which  the  trial  jury  must  be  drawn. 

§  251.  Thereafter,  if  the  action  is  a  criminal  one,  the 
iury  must  be  impanneled  as  provided  in  the  Penal  Code ; 
if  a  civil  one,  as  provided  in  part  two  of  this  Code. 

See  see.  347. 

ARTICLE  Zn. 

Of  iMPAKiriLnfo  Juaiss  or  ivqubpt. 

S  254.  Manner  of  impannelLug. 

§  254.  The  manner  of  impanneling  juries  of  inquest  ia 

Srescrlbed  in  tbe  provisions  of  the  dinerent  codes  relat- 
ig  to  such  inquests. 
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CHAPTER  n. 
COURT  COMMISSIONSRS. 


I 


2S9.  Appolntaient  arid  qaallflcatfons. 
259.  Powers  of  Court  CoinmlssionerB. 


§  258.  The  Superior  Court  of  every  city  and  county  in 
too  State  may  appoint  six  commisBioners,  to  be  designated 
each  as  •'  Court  Commissioners  "  of  sucb  city  and  county ; 
and  the  Superior  Court  of  every  other  county  in  the  Stare 
jaay  appoint  one  commissioner,  to  be  designated  as  "Court 
Comtnissioner "  of  sucli  county.  Such  commissioners 
shall  bo  citizens  of  the  United  States,  and  residents  of  the 
city  and  county,  or  county,  in  which  they  are  appointed, 
and  hold  offices  during  the  pleasure  of  the  courts  appoint- 
ing them. 

Const  Cat  art.  6,  see.  14. 

§  259.  Every  Court  Commissioner  shall  have  power:         ^, 

1.  To  hear  and  determine  ex  parte  motions  for  orders     ccp 
and  writs,  except  orders  or  writs  of  injunction  in  the  Su-  1^4  682 
perior  Court  of  the  county,  or  city  and  county,  for  which 

jie  is  appointed;  provided,  that  he  shall  have  power  to 
hear  and  determine  such  motions  only  in  the  absence  or 
inability  to  act  of  the  Judge  or  Judges  of  the  Superior 
Court  of  the  county,  or  city  and  county; 

2.  To  take  proof  and  report  his  conclusions  thereon  as 
to  anv  matter  of  fact  other  than  an  issue  of  fact  raised  by 
the  pleadings,  upon  which  information  is  required  by  the 
court;  but  any  party  to  the  proceedings  may  except  to 
8uch  report  within  five  days  aiter  written  notice  that  the 
>anie  has  been  filed,  and  may  argue  his  exceptions  before 
the  court  on  giving  notice  of  motion  for  that  purpose; 

f>  To  take  and  approve  bonds  and  undertakings  when- 
^er  the  same  may  oe  required  in  actions  or  proceedings 
in  such  Superior  Courts,  and  to  examine  the  sureties  there- 
on when  an  exception  has  been  taken  to  their  suflaciency, 
^a  to  administer  oaths  and  affirmations,  and  take  affida- 
^ts  and  de]x>sitions  in  any  action  or  proceeding  in  any  of 
the  courts  of  this  State,  or  in  any  matter  or  proceeding 
^hatever,  and  to  take  acknowledgments  ana  proof  ot 
ueeds,  mortgages,  and  other  instruments  requiring  proof 
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or  acknowledgment  for  any  purpose  nnder  the  laws  of 
this  State; 

4.  To  charge  and  collect  the  same  fees  for  the  perform- 
ance of  official  acts  as  are  now  or  may  hereafter  be  al- 
lowed by  law  to  notaries  public  in  this  State  for  like  ser- 
vices; provided,  that  this  subdivision  shall  not  apply  to 
any  services  of  such  commissioner,  the  compensation  for 
which  is  expressly  fixed  by  law; 

6.  To  provide  an  official  seal,  upon  which  must  be  en- 
graved the  words  ** Court  Commissioner"  and  the  name 
of  the  county,  or  city  and  county,  in  which  said  commis- 
sioner resides; 

6.  To  authentiqate  with  his  official  seal  his  official  acts. 

Judicial  powers— persons  hAvlog,  order  enforced  before,  sec.  128, 
subd.  2. 

SUBDrvisiON  1.  Ex  parte  matters-^ec.  166.  Injunction— before 
codes,  28  Cal.  497.  Eztenaions  of  time- before  codes,  37  Cal.  338. 

Subdivision  2.  Reference— Harris  v.  S.  F.  S.  B.  Co.  41  CaL  401; 
generally,  sec.  638  et  eeq. 

StmmvisiON  3.  Sureties  on  undertakings— see  sec.  la^?.  Oatfas 
^see  sec.  128,  subd.  7 ;  sec.  177»  subd.  4.  Other  acta— see  sec.  179«  subdSi 
1, 3,  and  notes. 

SUBDivisioir  4.  Fees— Const.  CaL  art  6,  sec.  IS, 

SUBDivisioir  5.  Seals— discussed,  sec.  14ii. 


TITLE  IV. 

Uinisterial  0£ScerB  of  Courts  of  Justioa 

...        f 

OraptebL    Of  Ministiebiaii   Officers  oxnerallt,   § 
262. 
n.    Sbcbstabies  Ain>  Baixjffs  of  the  Supbemb 

GOTTBT,  §§  265,  266. 
IIL    Pbonogsaphio  Bepobtsbs,  §§  268-266. 

OoDB  cnr.  Pboo^-«*      Ctrl 
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OHAFTEB  I. 
OF  MZNISTBRIAL  OFFICBRS  OENSRAIiL'Sr. 

SC  Xleetlon,  powen,  and  duties,  where  preeeifbed. 

§  262.  The  modes  and  times  of  election,  terms,  powerSf 
and  duties  of  the  Attorney-General,  Clerk  of  the  Su- 
preme Court,  Reporter  of  the  Decisions  of  the  Supreme 
Court,  clerks,  sheriffs,  and  coroners,  are  prescribed  m  the 
Political  and  Penal  Codes. 

Ministerial  officers  in  general— see  Const.  GaL  art.  C  see.  14;  Po- 
litical Code,  sees.  865.  lOM,  mi,  1M5, 411S  to  4114. 4116, 4175  to  41».  4209» 
4206. 4S14, 4315. 4S»,  4313:  Penal  Code,  sees.  1567, 1567, 1612;  4  GaL  IW,  167 s 
6  CU.  92;  16  GaL  68;  26  CaL  183;  85  CaL  712;  36  Cal.  202. 


Aepoflsr  ofdeoiaions  of  8apvsmis€oart»GoDst.OBLiKt.6BSse.SI|^ 
PolUaeal  Code,  sees.  767, 716, 771  «r  ssf. 
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CHAPTER  IL 

BECRBTAHTRfl  AND  BAILIFFS  OF  THE  SXT- 

PR£ME   COURT. 


S  96S.  Appointment. 


2ti6.  Tenure  of  office,  and  datiM. 

§  265.  The  Justices  of  the  Sapreme  Court  may  appoint 
two  secretariefi  and  two  bailiffs,  who  shall  be  citizens  of 
the  United  States  and  of  this  State. 

J;  266.  The  aecretaries  and  bailiffs  shall  hold  their 
cea  at  the  pleasure  of  the  justices,  and  shall  perform 
such  duties  as  may  be  required  of  them  by  the  court  or 
any  Justice  thereof* 
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CHAPTER  in. 


268.  Phonographtc  reporters  for  Sapreme  Court,  wbere  provided  for. 

269.  Fhonoffraphic  reporters  for  Superior  Courts,  their  appointmentt 
and  duties. 

270.  Qualifications  and  test  of  competency. 

271.  Attention  to  duties;  reporters  pro  umjpan. 

272.  Oath  o^  office. 

273.  Reports  pn'ma/octtf  correct  statements. 

274.  Fees. 

§  268.  Phonographic  reporters  for  the  Sapreme  Court 
are  provided  for  m  part  three  of  the  Political  Code. 
See  Political  Code»  sees.  739»  769, 770. 

§  269.  The  Judge  or  Judges  of  any  Superior  Court  ini 
the  State  may  appoint  a  competent  plionographio  Reporter, 
or  as  many  such  reporters  as  there  are  j  udges,  to  be  known 
as  official  Reporter  or  reporters  of  such  court,  and  to  hold 
office  during  the  pleasure  of  the  Judge  or  judges  appoint- 
ing them.  Such  Reporter,  or  any  one  of  them,  where 
there  are  two  or  more,  shall,  at  the  request  of  either  party, 
or  of  the  court  in  a  civil  action  or  proceeding,  and  on  the 
order  of  the  court,  the  District  Attorney,  or  the  attorney 
for  defendant  in  a  criminal  action  or  proceedinjg,  take 
down  in  short-hand  all  the  testimony,  the  objections 
made,  the  rulings  of  the  court,  the  exceptions  taken,  and 
oral  instructions  given,  and  if  directed  by  the  court,  or 
requested  by  either  party,  shall,  within  such  reasonable 
time  after  the  trial  of  such  case  as  the  court  may  desig- 
nate, write  out  the  same  in  plain,  legible  long-hand,  and 
verify  and  file  it  with  the  Clerk  of  the  Court  in  which  the 
case  was  tried. 

Oode  amendments— before  Const.  1879,  sec.  49  Cal.  853. 

Failure  to  file— effect  of,  49  CaL  263. 

J  I  270.  No  person  shall  be  appointed  to  the  position  of 
cial  Reporter  of  any  court  in  this  State,  except  upon 
satisfactory  evidence  of  good  moral  character,  and  with- 
out being  iirst  examined  as  to  his  competency  by  at  least 
three  members  of  the  bar  practicing  in  said  court,  such 
members  to  be  designated  by  the  Judge  or  judges  of  said 
court.  The  committee  of  members  of  the  bar  so  desig- 
nated shall,  upon  the  request  of  the  Judge  or  judges  of 
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Bald  court,  examine  any  ]ierson  as  to  his  qualifications 
whom  Bald  Judge  or  judges  may  wish  to  appomt  as  official 
Beporter;  and  no  person  shall  be  appointed  to  such  posi- 
tion uxK>n  whose  qualifications  such  committee  shall  not 
have  reported  favorably.    The  test  of  competency  before 
such  committee  shall  be  as  follows:  The  party  examined 
must  write  in  the  presence  of  said  committee  at  the  rate 
of  at  least  one  hundred  and  fifty  words  per  minute,  for 
five  consecutive  minutes,  upon  matter  not  previously 
written  by  or  known  to  him,  immediately  read  the  same 
back  to  the  committee,  an^  transcribe  the  same  into  long- 
hand writing,  plainly  aQd|with  accuracy.   If  he  pass  such 
test  satisfactorily,  the  ooi^mfttee  shall  furnish  him  with 
a  written  certificate  of  toat^^^t,  signed  by  at  least  a  ma- 
joritv  of  the  members  of  thp,ed^mitte6,  which  certificate 
shall  be  filed  among  the  recbrtlji  of 'the  court. 

•    *  * 
§  271.    The  official  Beporter/of  *apy  Superior  Court 
■hall  attend  to  the  duties  of  his  •^^e*' in  person,  except 
when  excused  for  good  and  sufficients ^olsason  by  order  of 
the  court,  which  order  shall  be  entered  ui>on  the  minutes 
of  the  court.    Employment  in  his  pfdfQslienal  capacity 
elsewhere  shall  not  be  deemed  a  good  {fn^lg^fSQcient  rea- 
son for  such  excuse.    When  the  official  K^poKer  of  any 
court  has  been  excused  in  the  manner  provided'  in  this 
section,  the  court  may  appoint  an  official  E^port^  pro 
tempore f  who  shall  perform  the  same  duties  at^d.Te£Qive 
the  same  coinpensation  during  the  term  of  his"  92&ph>y- 
ment  as  the  official  Beporter.  '  -^  ^-  - 

^    ^     J 

§  272.   The  official  Reporter  of  any  court,  or  official 
Keporter  pro  tempore^  shall,  before  entering  upon  the  da-- 
ties  of  his  office,  take  and  subscribe  the  constitutionaL^ 
oath  of  office. 

§  273.  The  report  of  the  official  Beporter,  or  official 
Beporter  pro  tempore^  of  any  court,  duly  appointed  and 
Bwom,  when  written  out  in  long-hand  writing,  and  certi- 
fied as  bein^  a  correct  transcript  of  the  testimony  and 
proceedings  m  the  case,  shall  be,  prima  facie,  a  correct 
statement  of  such  testimony  and  proceedings. 
Seport  as  evidenc0-43  Cal.  176;  People  «.  Lee  Fat,  April  8tli,  1880. 
§  274.  The  official  reporter  shall  receive  as  compensa- 
tion for  his  services  a  monthly  salary,  to  be  fixed  by  the 
Judee  by  an  order  duly  entered  on  the  minutes  of  the 
Court  which  salary  shall  be  paid  out  of  the  treasury  of 
the  connty  in  the  same  manner  and  at  the  same  time  as 
the  salaries  of  county  officers;  provided,  that  said  month- 
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If  salary  for  each  Superior  Court,  or  department  thweof , 
ahall  not  exceed  the  following  maximum:  In  counties 
havinff  a  population  of  one  hundred  thousand  and  over, 
three  hundred  dollars;  in  oounties  havinff  a  populatioa 
less  than  one  hundred  thousand  and  exceedine  mty  thou* 
sand,  two  hundred  and  seventy-five  dollars;  in  counties 
having:  a  population  less  than  fifty  thousand  and  exceed- 
ing thirtv  tDousand,  two  hundred  and  fifty  dollars;  in 
counties  having  a  population  less  than  thirty  thousand 
and  exceeding  twenty  thousand,  two  hundred  and  twen- 
ty-five dollars;  in  counties  having  a  populatien  less  than 
twenty  thousand  and  exceeding .  fifteen  thousand,  two 
hundred  dollars;  in  counti^'  having  a  population  less 
than  fifteen  thousand  and  excopding  twelve  thousand  five 
hundred,  one  hundred  and  aev^nty-five  dollars;  in  coun- 
ties having  a  popula^iGn  less  than  twelve  thousand  five 
hundred  and  exceedlnjt  te»  thousand,  one  hundred  and 
fifty  dollars;  in  cou^tMV  Having  a  population  less  thau 
ten  thousand  and*  esoA^ding  seven  thousand  five  hun- 
dred, one  hundrlfed  and  twenty-five  dollars;  in  counties 
having  a  popal&tioo^less  than  seven  thousand  five  hun- 
dred and  exi^eecTi^g  five  thousand,  one  hundred  dollars; 
and  in  couij^fs^  having  a  population  less  than  five  thou- 
sand, s^veiHy-^ve  dollars;   and,  further  provided^  that 
where  both  parties  to  a  civil  action,  or  either',  require  the 
testipiony  herein  to  be  written  out  in  full  as  the  trial  pro- 
gre§de9,*6|re  official  reporter  shall  be  allowed  the  extra  ex- 
pense'Occasioned,  to  be  audited  by  the  Judge,  and  paid 
nyib€J^  party  or  parties  order  ng  the  same;  provided  fur^ 
they^^fkl  in  departments  of  Superior  Courts  devoted  ex- 
ckisively  to  the  trial  of  criminal  cases,  the  Judge  of  the 
Court  shall,  in  addition,  fix  and  allow  a  reasonable  com- 
pensation for  the  transcription  of  testimony,  to  be  paid 
out  of  the  county,  or  city  and  county,  treasury,  upon  the 
order  of  the  Judge.   In  civil  cases  in  which  the  testimony 
is  taken  down  by  the  official  reporter,  each  party  shall 
pay  a  per  diem  of  two  dollars  and  fifty  cents  before  judg- 
ment or  verdict  therein  is  entered;  and.  where  the  testi- 
mony is  transcribed,  the  party  or  parties  ordering  it  shall 
pay  ten  cents  per  folio  for  such  transcription  on  delivery 
thereof;  said  per  diem  and  transcription  fees  to  be  paid 
to  the  Clerk  of  the  Court,  and  by  him  paid  into  the  treas- 
ury of  the  county,  and  such  portion  as  shall  be  paid  by 
the  prevailing  party  may  be  taxed  as  costs  in  the  case. 
Where  there  Is  no  regular  official  reporter,  and  one  is  ap- 
pointed temporarily  by  the  Court,  he  shall  receive  for  his 
services  and  expenses  of  attendance,  in  lieu  of  the  salary 
provided  in  this  section,  such  compensation  as  the  Court 


r 
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may  deem  reasonable;  to  be  paid,  if  a  civil  case,  by  botii 
parties,  or  either  of  them,  as  the  Judge  shall  direct;  and, 
if  a  criminal  case,  to  be  paid  out  of  the  treasury  of  the 
oonnty  on  the  order  of  the  Court.  [In  effect  March  23rd, 
1885.] 
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CHAPTEE  L 
ATTORKETS  AND  COUNSELLORS  AT  LAIV. 

275.  Who  may  be  admitted  as  attorneys. 

276.  Qualifications. 

277.  Certificate  of  admission  and  license. 

278.  Oatb. 
g  279.  Attorneys  of  other  States. 
'  280.  Roll  of  attorneys. 

281.  Penalty  for  practicing  without  license. 

282.  Datles. 

283.  Authority. 

284.  Change  of  attorney. 

285.  Notice  of  change. 

286.  Death  or  removal  of  attorney. 

287.  Removal  and  suspension. 

288.  Conviction  of  felony. 

289.  Proceedings  for  removal  or  suspensloii. 

290.  Accusation. 
_  291.  Verification. 
§  292.  Citation. 

293.  Appearance. 

294.  Objections  to  accusation. 

295.  Demurrer. 

296.  Answer. 

297.  Trial. 

298*.  Reference  to  take  depositions. 
299.  Judgment. 

§  275.  Any  citizen  or  person  resident  of  this  State,  who 
has  bona  Jlde  declared  his  or  her  intention  to  become  a 
citizen  in  the  manner  required  by  law,  of  the  age  of 
twenty-one  years,  of  good  moral  character*  and  who  pos- 
sesses the  necessary  qualifications  of  learning  and  abil- 
ity, is  entitled  to  admission  as  attorney  and  counsellor  in 
all  the  courts  of  this  State.  All  persons  are  attorneys  of 
the  Supreme  Court  who  were  on  tiie  first  day  of  January, 
eighteen  hundred  and  eighty,  entitled  to  practice  in  the 
court  superseded  thereby. 

Declaration  of  intention— 22  Cal.  85. 

Women  as  law  students— Foltz  v.  Hoge,  December  20th,  1879. 

Admission  of  attorneys— see  sections  following  this. 

Judges  must  be  licensed  attorneys— sees.  156, 157. 

Judicial  and  ministerial  ofScers— not  to  practice,  see  Political 
Code,  sec.  4121 ;  also,  sees.  171, 173.  ante. 

Generally— 3  Cal.  108;  8  Cal.  570;  15  Cal.  3S7;  20  CaL  427;  22  CaL  29S: 
24  CaJ  241;  31  Cal.  11 ;  83  Cal.  425;  35  Cal.  534. 


105  ATTOB3!rEYB  AlTD  COUiraBLLOBS  AT  LAW.  §§  276-80 

§  276.  Every  applicant  for  admission  as  an  attorney 
and  counsellor  must  produce  satisfactory  testimonials  of       ^ .. 
good  moral  character,  and  undergo  a  strict  examination  ^2^ 
m  open  court  as  to  his  qualifications  by  the  Justices  of  the 
Supreme  Court,  or  by  the  justices  sitting^  and  holding  one 
of  the  departments  thereof;  provided^  that  the  several  Su- 
perior Courts  of  this  State  may  admit  applicants  to  prac- 
tice as  attorneys  and  counsellors  in  thehTes{)ective  courts, 
but  not  elsewhere,  upon  strict  examination  in  open  court, 
and  not  otherwise,  and  upon  satisfactory  testimonials  of 
good  moral  character. 
Szamixiation  of  candidates-HBec.  129;  Sapreme  Ct.  rule  1. 

§  277.  If,  upon  examination,  he  is  found  qualified,  the 
Bapreme  Court,  or  department  thereof  before  which  he 
is  examined,  shall  admit  him  as  an  attorney  and  coun- 
sellor in  all  the  courts  of  this  State,  and  shall  direct  an 
order  to  be  entered  to  that  effect  upon  its  records,  and 
that  a  certificate  of  such  record  be  given  to  him  by  the 
Clerk  of  the  court,  which  certificate  shall  be  his  license. 

Bxpolsion— hy  lower  court,  1  CaL  190;  but  see  sec.  287. 

§  278.  Every  person,  on  his  admission,  must  take  an 
oath  to  support  the  Constitution  of  the  United  States  and 
the  Constitution  of  the  State  of  California,  and  to  f aith- 
^olly  discharge  the  duties  of  an  attorney  and  counsellor  at 
law  to  the  best  of  his  knowledge  and  ability.  A  certifi- 
cate of  such  oath  must  be  indorsed  upon  the  license. 

32  CaL  829;  24  CaL  244. 
Dntie»-H9ee  sec.  282. 

§  279.  Every  citizen  of  the  United  States,  or  person 
resident  of  this  State,  who  has,  bona  fide^  declared  his. 
intention  to  become  a  citizen  in  the  manner  required  by 
law,  who  has  been  admitted  to  practice  law  in  the  highest 
court  of  a  sister  State,  or  of  a  foreign  country,  where  the 
common  law  of  England  constitutes  the  basis  of  jurispru- 
dence, may  be  admitted  to  practice  in  the  courts  of  this 
State,  upon  the  production  of  his  or  her  license,  and  sat- 
isfactory evidence  of  good  moral  character;  but  the  court 
may  examine  the  applicant  as  to  his  or  her  qualifications. 

Personal  appearance— necessary,  44  CaL  654. 

«  State  "  and  *'  United  States ''—defined,  sec.  17,  subd.  7. 

§  280.  Every  Clerk  shall  keep  a  roll  of  attorneys  and 
counsellors  admitted  to  practice  by  the  court  of  which  be 
is  clerk,  which  roll  must  be  signed  by  the  person  admit- 
ted before  he  receives  his  license. 

Attorneys  of  the  Supreme  Court— sec.  275. 
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g  281.  If  any  person  shall  practice  law  in  any  court, 
except  a  Justice's  Ckmrt  or  Police  Court,  without  having 
received  a  license  as  attorney  and  oonivellor,  he  shall  b9 
guilty  of  a  contempt  of  court. 

Oontempt— see.  1209  et  teq. 

JusticeB'  Oonrt  praotitionazt— tec.  96; 

§  282.  It  is  the  duty  of  an  attorney  and  counsellor: 

1.  To  support  the  Constitution  and  laws  of  the  Cnited 
States  and  of  this  State; 

2.  To  maintain  the  respect  due  to  the  courts  of  jus* 
tice  and  judicial  officers; 

3.  To  counsel  or  maintain  such  actions,  proceedings, 
or  defenses  only  as  appear  to  him  legal  or  just,  except 
the  defense  of  a  person  charged  with  a  public  offense; 

4.  To  employ,  for  the  purpose  of  maintaining  the 
causes  confided  to  him,  such  means  only  as  are  consistent 
with  truth,  and  never  seek  to  mislead  the  judge  or  any 
judicial  officer  by  an  artifice  or  false  statement  of  fact  ur 
law; 

5.  To  maintain  inviolate  the  confidence,  and  at  erery 
peril  to  himself,  to  preserve  the  secrets  of  his  client; 

6.  To  abstain  from  all  offensive  personality,  and  to 
advance  no  fact  prejudicial  to  the  honor  or  reputation  of 
a  party  or  witness,  unless  required  by  the  justice  of  the 
cause  with  which  he  is  charged; 

7.  Kot  to  encourage  either  the  commencement  or  the 
continuance  of  an  action  or  proceeding  from  any  corrupt 
motive  of  passion  or  interest; 

8.  Never  to  reject,  for  any  consideration  personal  to 

himself,  the  cause  of  the  defenseless  or  the  oppressed. 

Oompensation-eec.  1021:  1  Cti.  331;  2  CaL  007:  3  Cal.  106;  5  Cal.  439; 
6CaL5^  8CaL306;  11  Gal. 93;  13 CaL 640;  17 CaL 61;  41  CaL 423;  45 OaU 
864;  48  Cal.  74. 

LiabiUt7-3  Cal.  108;  13  Cal.  203;  22  CaL  200;  33  CaL  426;  60  CaL  12L 

SmsDivisioir  1.  Oath— sec.  278. 

Smmmsioir  8.  Oflbnder,  pnblio— defeoBe  of.  See  Penal  CodOa 

sec.  987 ;  see  also,  suM.  8. 

SxTBDlvisioirs  3, 7-41  Cal.  428:  46  Cal.  664;  48  CaL  74;  60  CaL  486;  81 
Oal.  372;  Walker  v.  Felt,  March  22nd,  1880. 

SUBnrTisioir  6-^  CaL  460:  15  Cal.  38T:  23  OaL  831;  29  CaL  47;  33  CaL 
425;  34  Cal.  610;  36  Cal.  489;  40  Cal.  284;  68  CaL  872. 

SUBDrviSIOH  8->17  CaL  61;  49CaL  158. 

§  283.  An  attorney  and  counsellor  shall  hare  authority: 
opif  ^'  '^^  ^^^^  his  client  in  any  of  the  steps  of  an  action  or 
95  :^7  proceeding  by  his  agreement  filed  with  the  Clerk,  or  en- 
tered upon  the  minutes  of  the  court,  and  not  otherwise; 

2.  To  receive  money  claimed  by  his  client  in  an  -action 


dmteg  (bs  psBdency  tJiereof,  or  aft«r  Jnd^ 
•wBiH,  niiNBs  a  TavooHtkiD  ot  hU  aalborlty  is  filed,  ana 
tgMn  tbe  pttymant  tlieraof,  and  not  otherwiaa.  lo  dis- 
cBatM  tha  oliklm  oc  aokoowledga  Mtlsfaotion  ol  the  jadip' 
■Dont. 

Qttnt  Of.sM  (nbdh  I  uul  3,  ua  IS  ClL  lUi  tl  Oil  11;  U  ClLMti  d 


I  38C  The  Bttomar  In  &n  action  or  npectal  proceeding 
ntj  be  chAnmd  at  any  time  before  or  after  Judsmant  or 
-—1  ^- ._..i„^  aa  foUows: 


. d  upon  the  mluntes; 

X  Upon  tbe  order  of  the  oomt,  npon  the  application  of 
•lAer  eltent  oc  attorney,  after  notice  from  one  to  tba 
otbar. 

HOd.MtlltCU.Ba. 

SwutiTiaiox  1.  AMooiatiBf  attoruT-aaa-tn. 

I  2S5.  When  an  attorney  ie  obanged,  as  proridad  In 
Ibelatt  aection,  written  noiloe  of  the  cIuuiEe  and  of  the 
tBhatltntlon  of  a  now  attoraaj,  or  of  the  appearance  of 
tbe  nartT  in  oeiBOD,  mint  be  ffivea  to  the  advaioe  — "— 
It  recognize  the  foraiec  attorney. 


I  SS&  "Wkeonn  atlnmay  diea,or  la  remored  <a  mm- 
pended,  or  ceasea  to  act  aa  aaoli,  a  party  to  an  aotioD,  fer 
wbna  he  was  actina  OS  attomej,  most,  before  any  further 
DfiM  toll  line  are  had  acainat  hun,  be  required  by  the  ad- 
nctapacCT,  by  written  notloeito  appoint  another  atto^ 
ltirorla»pp«wi*>P«Mn-     - 
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§  287.  An  attorney  and  counsellor  may  be  removed,  or 

suspended  by  the   Supreme  Court,  or  any  d^epartment 

thereof,  or  by  any  Superior  Court  of  the  State,  for  eitber 

of  the  following  causes,  arising  after  his  admission  to 

practice : 

1.  His  conviction  of  a  felony  or  misdemeanor  involving 

287       moral  turpitude,  in  which  case  the  record  of  conviction 

g  "p.       shall  be  conclusive  evidence; 

107  82        2.  Willful  disobedience  or  violation  of  an  order  of  the 
Sub  2      court  requiring  Iiim  to  do  or  forbear  an  act  connected 
107  82      with,  or  m  the  course  of  his  profession,  which  he  ought  in 
good  faith  to  do  or  forbear,  and  any  violation  of  the  oath 
taken  by  him,  or  of  his  duties  as  such  attorney  and  coun- 
sellor; 

3.  Corruptly  or  willfully  and  without  authority  appear- 
ing as  attorney  for  a  party  to  an  action  or  proceeding; 

4.  Lendiucr  his  name  to  be  used  as  attorney  and  conn- 
Bell  or  by  another  person  who  is  not  an  attorney  and  coun- 
sellor. 

In  all  cases  where  an  attorney  is  removed  or  suspended 
by  a  Superior  Court,  the  judgment  or  order  of  removal  or 
suspension  may  be  reviewed  on  appeal  by  the  Supreme 
Court. 

Restoration— 1  Cal.  143, 190;  16  Csd.  435. 

Znfamons— not  to  be  adjudged,  20  GaL  427. 

§  288.  In  case  of  the  conviction  of  an  attorney  or 
counsellor  of  a  felony  or  misdemeanor,  involving  moral 
turpitude,  the  Clerk  of  the  court  in  which  such  convic- 
tion is  had  shall,  within  thirty  days  thereafter,  transmit 
to  the  Supreme  Court  a  certilied  copy  of  the  record  ot  cod- 
viction. 

§  289.  The  proceedings  to  remove  or  suspend  an  attor- 
ney and  counsellor,  under  the  first  subdivision  of  section 
two  hundred  and  eighty-seven,  must  be  taken  by  the 
court  on  the  receipt  of  a  certified  copy  of  the  record  of 
conviction.  The  proceedings  under  the  second,  third,  or 
fourth  subdivisions  of  section  two  hundred  and  el^htv- 
seven  may  be  taken  by  the  court  for  the  matters  within 
its  knowledge,  or  may  be  taken  upon  the  information  of 
another. 

290  §  290.  If  the  proceedings  are  upon  the  information  of 

•.  ^^^/.^       another,  the  accusation  must  be  in  writing. 

102  467 

.  §  291.  The  accusation  must  state  the  matters  charged, 
_.  and  be  veritlcd  by  the  oath  of  some  person  to  the  effect 

^p  tiiat  the  charges  therein  contained  are  true. 

102  467 
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§  292.  Upon  receiving  the  accusation,  the  court  shall 
make  an  order  requiring  tlje  accused  to  appejir  and  an- 
swer it  at  a  apecilied  time,  and  sliall  cause  a  copy  of  the 
order  and  of  tho  accusation  to  he  served  upon  the  accused 
at  least  llvo  days  heforo  tho  day  appointed  in  the  order. 

Notice  to  accused— 1  Cal.  151. 

§  293.  The  accused  must  appear  at  the  time  appointed 
in  the  order  and  answer  the  accusntious,  unless  for  »uf- 
iicient  cauae  the  court  assign  another  day  for  that  pur- 
pose. If  ho  do  not  appear,  tlie  court  may  proceed  and 
determine  the  accusation  in  liis  absence. 

§294.  Tho  accused  may  answer  to  the  accusation 
either  by  objecting  to  its  suificiency  or  denying  it. 

§  295.  If  he  object  to  the  snOciency  of  the  accusation, 
the  objection  must  bo  in  writing,  but  need  not  be  in  any 
finecilic  form,  it  being  suliicient  if  it  presents  intelligibly 
the  RTound.**  of  the  objection.  If  he  deny  the  accusation, 
the  denial  may  be  oral  and  without  oath,  and  must  be  en- 
tered upon  the  minutes. 

^  S  296.  If  an  objection  to  the  sufficiency  of  the  accusa- 
tion bo  not  sustained,  the  accused  must  answer  within 
Wch  time  an  may  be  designated  by  tlio  court. 

§  297.  If  the  accused  plead  guilty,  or  refuse  to  answer 
the  accusation,  the  court  shall  proceed  to  judgment  of  re- 
^loval  or  BUS  pension.  If  he  deny  the  matters  charged, 
tuo  court  sliall,  at  such  time  as  it  may  appoint,  proceed 
to  try  tho  accusation. 

§  298.  The  court  may,  in  its  discretion,  order  a  refer- 
ence to  a  committee  to  take  depositions  in  the  matter. 

8  299.  TJpon  conviction,  in  cases  arising  under  the  first      299 
Jtirklivision  of  section  two  hundred  and  eighty-seven,  the      JJj 
judgment  of  the  court  must  be  that  the  name  of  the  party    L07   82 
shall  be  stricken  from  the  roll  of  attorneys  and  counsel- 
lors of  the  court,  and  that  he  be  precluded  from  practicing 
M  such  attorney  or  counsellor  in  all  the  courts  of  this 
State;  and  upon  conviction  in  cases  under  the  other  sub- 
divisions of  that  section,  the  judgment  of  the  court  may 
^  according  to  the  gravity  of  tlie  offense  charged:  de- 
pTivation  of  the  right  to  practice  as  attorney  or  counsellor 
in  the  courts  of  this  State  pennanently,  or  for  a  limited 
Pedod. 

UODB  CrV.  FBOO^lOU 


U  POWEBS.  XIO 


CHAPTER  n. 
OTHER  PERSONS  INVESTED   WITH   BITC^ 


I  SH.  SeeelTCn,  uscaton,  idinlaininton.  and  gnardluiB. 

S  30*.  The  appointment,  powers,  and  dutiea  of  re- 
celvere,  execators.  adminiBtrators,  and  guardians,  are 
provided  foe  and  pre»cril>ad  in  puna  twu  and  tlirea  of 

tLis  Coda. 


„ a  33-304,  was  approved  and 

*  effect  AprU  1, 1880,] 
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rsu^ 


"^  PART  11. 

J^'  OP   CIVIL   ACTIONS. 

TmjE  T.    Form  of  Civil  Actions.    §§  307-309. 

II.    Time  OF  Co»iME>'ciNo  Civil.  Actions.  §§312-3G2. 
iltt*  m.    Parties  to  Civil  Actions.    §§  3G7-389. 

IV.    Placb  of  Trial  of  CmL  Actions.    §§  .^592-400. 
V.    Manner  of  Commencino  Suit.    §  40&-416. 
gd  ir  VI.    Pleadings  i:^  Civil  Actions.    §§  42(M76. 

VII.    Provisional  Bemedies  in  Civil  Actions.    §§ 

478-574. 
VUL    Trial  and  Judgment  in  Civil  Actions.    §§ 
577-(>76. 
IX.    Execution  of  the  Judgment  in  Civil  Actions. 
§§  681-721. 
X.    Actions  in  Particular  Cases.    §§  726-827. 
XI.    Proceedings  in  Justices*  Courts.    §§  832-925. 
XlL    Proceedings  IN  Police  Courts.    §§92i)-933. 
XIII.     Appeals  in  Civil  Actions.    \\  936-980. 
Xrv.    Miscellaneous  Provisions.    %^  98^1058. 

[Ill] 
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TITLE  I. 

Of  the  Form  of  Civil  Actions. 

S  307.  One  form  of  civil  action  only. 

I  31M.  Parties  to  actions,  how  desljniAted. 

S  SOU.  Special  issues  not  made  by  pleadings,  how  tried. 

307        §  307.   There  is  in  this  State  but  one  form  of  civil  ac-^ 
ccp     tions  for  tlie  enforcement  or  proiertion  of  i»riv;ite  rights 
93    57  and  tlie  redress  or  prevention  of  private  wron  rs. 

See  ««c.  421 ;  1  Cal.  167;  2  Cal.  463;  3  Cal.  106, 4.'iS;  4  Cal.  6;  S  Cal.  41;  12 
gffj  Cal.  143;  15  C:il.220;  16  Cal.2-Jl:  17  Cal.  437:  IS  Cal.  126;  IJ  Cul.47U;  21 
fi'p       Cal.  lliii  24  Cal.  458;  26  Cal.  11;  31  Cal.  158;  38  Cal.  519. 

106  6OT       §  ^08.  In  such  action,  the  party  complaining  is  known 
as  the  plaintiff,  and  the  adverse  party  as  the  defendant. 

§  309.  A  question  of  fact  not  put  in  issue  by  tlie  plead- 
ings may  be  tried  by  a  jurj»^,  upon  an  order  for  the  trial, 
stating  distinctly  and  plainly  the  question  of  fact  to  be 
tried;  and  such  order  is  the  only  authority  necessary  for 
a  trial. 

Equity  cases— Issues  in,  see.  fiSSt. 


TITLE  H. 

Of  the   Time   of  Cammeacing   Actions. 

Chai*.  L    The  time  of  commencing  actions  In  geaeial. 

H.    Tlie  time  of  commencing  actions  for  tbe  recoT- 

ary  of  rual  property.    §5  r.15-328. 
nL    Tbe  timu  of  commencLu"  actions  other  than  for 


llie  recoTsry  of  reiiT  property.    §§  SavOil. 

IV,    General  provisions  na  totliet' ' 

log  actions.    §§  3uO-uti2. 

CnAPTEIt  L 


tbe  periuils  prescriU"!!  in  this  litle.  nftor  tite _.  .._ 

tlon  alinll  biive  accrueJ,  except  wiiero.  in  npecial  cases,  a 
diderent  limitation  is  prescribed  by  statute. 

"■  'Wi  V  CiL  4K;  IH  cal.4SJi  M  CBl.«i  » 
UOaLduli  t)  Cal.  Kli  Qraoti.BiiTT, 


LIUrrATIOII'3  aSNE&ALLT. 
Abteaca  from  Etafe-sBP.  WV onrl nots.  ^oont"---,-!"-,-- ,- 
pro.   AccTtiing  of  cauie  of  octioa'-Bee  tupra,   AoEnowlfrdgment— 

unud,  iIm.  JtO.  Adnna  iw*MUlon-«ec.  Kla.   Allan  anMn|^-wa. 
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364.  Assault— sec.  840,  subd.  3.  Bank  deposits-HMC.  848.  Batteiy-- 
sec.  340,  subd.  9.  Olaim— against  estate  of  decedent,  sees.  1493,  1499. 
Codes— as  affecting— see  kbpbals.  Contract— see  Oblioatioit. 
Corporation— foreign,  sec.  S51n ;  municipal,  sec.  340,  subd.  5.  Ooanty— 
sec.  342.  Death— sees.  339,  snbd.  3, 353;  descent  on,  sec.  337.  Decree- 
see  JuDOMBNT.  Demands— Stale,  see  EgmTT:  reciprocal,  sec.  344. 
Depositaries— see  Entkustbd  Propbbtt.  Disability— sees.  328, 
353,357,358.  Entry— sec.  330.  Entrasted  property— see  <upra.  Equity 
—Stale  demands,  see  supra.  Estate— see  Claim.  Foreign  liability^ 
sec.  361;  corporation,  sec.  351».  Frand  or  mistake  — see  supra. 
Grantee— from  State,  sec.  316.  Imprisonment— false,  sec.  340,  subd. 
3;  as  Disability,  see  that  head.  Inclosnre— sec.  323n.  Injury— to 
personalty,  sec.  338,  subd.  3;  causing  death,  sec.  33Pn,  and  subd.  3. 
insanity— see  Disability,  also  27  CaL  384.  Instrument,  written— 
Occupancy t  under,  sees.  332, 323 ;  otherwise,  sees.  324, 325.  Obligation  or 
Jiabiiity,  founded  upon,  sec.  337;  not  so  founded,  sec.  339,  subd.  1 ;  exe- 
cuted out  of  State,  founded  upon,  sec.  339n,  and  subd.  I.  Judgment- 
action  on.  sec.  336n:  occupancy  under  and  otherwise,  sees.  322  to 
325.  Liability— based  on  writing,  and  otherwise,  337n,  339r;  statutory, 
sec.  338n,  and  subd.  1 ;  of  sheriff,  etc.,  sec.  339n  and  subd.  2.  Libel— sec 
340,  subd.  3.  Mexican  grants— sec.  318n.  Miscellaneous  provisiona— 
sec.  350  et  seq.  Mob  or  riot— sec.  340.  subd.  6.  Mortgages— Foreclos- 
ure, 18  Cal.  482;  21  Cal.  495:  22  Gal.  100. 631;  23  Cal.  16, 143:  24  Cal.  403:  25 
Cal.  41)2:  26  Cal.  141, 161:  27  Cal.  146:  30  Cal.  229:  33  Cal.  121;  34  Cal.  l49, 
366:  40  Cal.  62;  42  Cal.  493:  43  Cal.  183;  WeUs  v.  Harter.  March  10th.  IStJO: 
Bedemption,  sees.  346. 347;  23  Cal.  16;  24  Cal.  403;  33  Cal.  92;  34  Cal.  365;  40 
CaL  62.  New  promise— see  Aoeitowledombnt.  Obligation— writ- 
ten, sec.  337n;  verbal,  sec.  339n.  Officer— see  Sheriff,  and  sec.  341. 
Patent— or  grant,  void,  sec.  317.  Payment- part,  sec.  360n.  Penalty— 
or  forfeiture,  statutory,  sec.  340,  subda.  1  and  2.  Periods- sees.  315, 318, 
321, 326, 337  and  note,  338  and  note,  339, 340  and  note.  Pleading— mode  of, 
sec.  458;  also,  see  sees.  430, 437, 443, 462;  17  Cal.  669;  25  Cal.  82;  27  CaL 
274:  2!i  Cal.  107:  30  Cal.  673:  35  Cal.  122;  45  Cal.  128;  46  CaL  7;  47  Cal.  291; 
49  CaL  301;  50  Cal.  525;  auu  further,  see  generally,  12  CaL  311;  18  CaL 
67;  19  Cal.  85:  20  Cal.  211;  22  Cal.  457;  29  CaL  20;  30  Cal.  65;  31  Cal.  387: 
33  Cal.  121,505:  36  Cal.  187,  625;  38  CaL  3i5;  40  CaL  264;  51  CaL  264;  52 
Cal.  257,  262;  necessary  to  make  defense  available,  sec  Waiveh  ov 
Statutb.  Possession— adverse,  see  that  head;  constructive,  sec. 
323r;  of  tenant,  sec.  326.  Predecessar— sec.  318n.  Profits— action 
about,  sec.  319;  for  mesne,  sec.  336,  subd.  2.  Promissory  note— sec. 
337».  Public— squares,  sec.  313n;  stututeagalnst,  sec.  315n.  Real  prop- 
erty—sec.  315  et  seq.  Renewal— of  contract,  sec.  360n.  Rents— or 
profits,  sec.  319.  Repeals— sees.  9, 18,362.  Representatives— sec.  853». 
Reward— sec.  337n.  Scope  of  statute— see  supra.  Seduction— sec. 
340,  subd.  3.  Sheriff— sec.  339fli,  and  subd.  2:  sec.  340,  subd.  4.  Slander- 
sec.  340,  subd.  3.  State—sec.  345;  people  of,  sec.  315:  also,  see  sees.  33!), 
subd.  1 ;  340,  subds.  1  and  2 ;  351.  Stat3S— other,  limitations  in,  sec.  361 ; 
and  see  U.  S.  Government.  Statute— action  upon,  sees.  3  J8,  subd.  1 ; 
and  340,  subds.  I  and  2.  Statute  of  Limitations— in  general,  6  CaL  381, 
4:>0;  7  Cal.  1;  8  CaL  44^:  10  CaL  305;  16  CaL  J;3;  21  CaL  421,  4S5;  27  CaL 
145, 278;  35  Cal.  634;  36  Cal.  130;  scopo  of,  suspension  of,  waiver  of.  see 
those  heads.   Stock— sec.  341n,  and  subd.  2.   Suspension  of  statute— 

generally,  see  Acobuino  of  Causb  of  Action,  supra;  absence^ 
IsablUty,  death,  seo  those  heads:  war,  sec.  354;  appeal,  sec.  355;  ln« 
Junction,  sec.  356;  statutory  prohibition,  sec.  366;  discovery,  until, 
sees.  338,  subd.  4;  359,  1573.  Tax— seizure  for,  sec.  34 In,  and  subd.  1. 
Title— by  occupancy  orprescriptlon,  sees.  3l5n,  324« ;  real  action  aris- 
ing out  of,  sec.  319.  Trespass  upon  realty— sec.  338it,  and  subd.  2. 

Trust,  trostees— see  Entrusted  Pbopbsty,  «tfi>ra.  U.  S.  GoTom* 
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ment— Against, 24  Cal.  257:  45  Cal.  51 ;  46  Cal.  661 ;  47  GaL 570.  Van  Neas 
Ordinance— 66C.  318f».  Waiver  of  statute— unless  pleaded,  sec.  434;  8 
CaL  4(K);  14  Cal.  540;  19  Cal.  476;  23  CaL  16. 

CHAPTER  n. 

THIS  TIME  OF  COMMENCING  ACTIONS  FOR 
THE  RECOVER?  OF  REAL  PROPERTY. 

I  SIS.  When  the  people  will  not  sue. 

S  316.  When  action  cannot  be  brought  by  grantee  from  the  State. 

S  317.  When  actions  by  the  people  or  their  grantees  are  to  be  brought 

witliln  five  years. 
i  31S.  Seizin  within  five  years,  when  necessary  In  action  for  real  prop- 
erty. 
S  319.  Sucli  seizin,  when  necessary  in  action  or  defense  arising  out  of 

title  to  or  rents  of  real  property. 
S  3?0.  Entry  on  real  estate. 
S  3ii.  Possession ,  when  presumed.   Occupation  deemed  under  legal 

title,  unlefia  adverse. 
S  322.  Occupation   under  written  Instrument   or  judgment,  when 

deemed  adverse. 
I  323.  Whptcnii<«tltutes  adverse  possession  underwritten  instrumeoft 

or  Judgment. 
S  324.  Prcniisi.>9  actunlly  occupied  under  claim  of  title  deemed  to  he 

held  adversely. 
S  325.  What  tonstitutes  adverse  possession  under  claim  of  title  not 

written. 
S  326.  Relar  ion  of  landlord  and  tenant,  as  affecting  adverse  posses- 

sluii. 
I  327.  Rl7!)t  of  possession  not  affected  by  descent  cast, 
f  32^  Certain  dlsubiiities  excluded  from  time  to  commence  actions. 

§  315.  Tlie  people  of  this  State  will  not  sue  any  person 
for  or  in  respect  to  any  real  property,  or  the  issues  or 
profits  thereof,  by  reason  of  the  right  or  title  of  the  peo- 
ple to  the  same,  unless — 

1.  Such  right  or  title  shall  have  accrued  within  ten 
years  before  any  action  or  other  proceeding  for  the  same 
is  commenced;  or, 

2.  The  people,  or  those  from  whom  they  claim,  shall 
Lave  received  the  rents  and  profits  of  such  real  property, 
or  of  some  part  thereof,  witnin  the  space  of  ten  years. 

People  as  pany— to  suit,  generally,  sec.  367n. 

Title  by  occapancy— Civil  Code,  sec.  1007. 

Pabllo— statute  does  not  run  against,  18  Cal.  619;  24  Cal.  2^7;  40  Oil. 
S4:  d3  Cal.  437.  Bee  also,  U.  S.  Goveskulbht,  under  LIMIT▲TIo^s 
0£XBiiALLT.  sec.  312n. 

Accroing  of  cause  of  action— sec.  812». 

§  316.  No  action  can  be  brought  for  or  in  respect  to 
real  property  by  any  person  claiming  under  letters  patent 
or  grants  from  this  State,  unless  the  same  mi^ht  have 
been  commenced  by  the  people  as  herein  specliled,  in  case 
Buch  patent  bad  not  been  issued  or  grant  made. 
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§  317.  When  letters  patent  or  grants  of  real  property 
fbsued  or  made  by  the  people  of  this  State,  are  declared 
Toid  by  the  determination  of  a  competent  court,  an  action. 
for  the  recovery  of  the  property  so  conveyed  may  l>o 
brought,  either  by  the  people  of  the  State,  or  by  any  sul>- 
Bequent  patentee  or  grantee  of  the  property,  iiis  heirs  or 
assigns,  within  tive  years  after  such  determination,  but 
not  after  that  period.    [In  effect  July  1st,  1874.] 

318       §  318.  No  action  for  the  recovery  of  real  property,  or 
95^]§5  ^^'  *^®  recovery  of  the  possession  thereof,  can  be  main- 
tained, unless  it  appear  that  the  plaintiff,  his  ancestor, 

318  predecessor  or  grantor,  was  seized  or  possessed  of  the 
cop    property  in  question,  within  five  years  before  the  com- 

96  465  mencement  oi  the  action. 

^  ^     G6neraU7-15  Cal.  284;  25  Cal.  593. 

Pleading— see  Limitations  ossteiiallt,  sec  812n,  and  83  Gal.  fill. 

"Action  "-defined,  sec.  363. 

Recovery  of  real  property— 13  Cal.  622. 

Flaintiflr'a  predecessor— 28  Cal.  180;  30  Cal.  229. 

Adverse  possession— by  grantor,  50  GaL485;  by  wife,  49  GaL  103;  Ui 
general,  sec.  321. 

Five  years— within,  18  CaV  434;  33  CaL  511. 

Probate  cotirt  sales— sees.  1573, 1806. 

Trespass  upon  realty— sec.  338. 

Possession— presumption  from,  sec.  1963,  subd.  11. 

Mexican  grants-6  Cal.  381;  7  Cal.  1;  20  CaL  225;  24  CaL  124, 300;  28 
CaL  24;  27  CaL  57;  2^  Cal.  5S0;  31  Cal.  225;  .33  CaL  456;  34  CaL  363;  36  CaL 
632;  3.1  CaL  262;  40  CaL  308:  43  Cal.  286;  47  CaL  570, 688;  48  CaL  406;  49 
CaL  12;  50  Cal.  465, 485;  51  Cal.  55, 165, 186. 

Public  squares— 50  CaL  265. 

Van  Ness  ordinance— 43  Cal.  506;  47  CaL  269;  60  CaL  275. 

Water  rights-8  Cal.  136;  25  Cal.  504;  27  CaL  360;  32  CaL  26. 

§  319.  No  cause  of  action,  or  defense  to  an  action, 

319  arising  out  of  the  title  to  real  property,  or  to  rents  or 
ccp      profits  out  of  the  same,  can  be  effectual,  unless  it  appear 

9«  465  tiiat  the  person  prosecuting  the  action,  or  making  tne  de- 
fense, or  under  whose  title  the  action  is  prosecuted  or 
the  defense  is  made,  or  the  ancestor,  predecessor  or 
grantor  of  such  person,  was  seized  or  possessed  of  the 
premises  in  question  within  five  years  before  the  com- 
mencement of  the  act  in  respect  to  which  such  action  is 
prosecuted  or  defense  made. 

Oonstraction  of  section— 24  Cal.  303. 

Rents  or  profits— 29  Cal.  330. 

"Bfibctaal"— 24  Cal.  304. 

**  Oommencement  of  the  act  ''—24  Cal.  SCt. 
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§  320.  Kg  entry  upon  real  estate  is  deemed  sufficient 
or  valid  as  a  claim,  unless  an  action  be  commenced  there* 
tiiwn  within  one  year  after  making  such  entry,  and  with- 
in five  years  from  the  time  when  the  right  to  make  it  de- 
scended or  accrued. 

§  321.  In  every  action  for  the  recovery  of  real  prop-     gjj 
orty,  cr  the  possession  thereof,  the  person  establishing  a    ccp 
l«^il  title  to  the  property  is  presumed  to  have  been  pos-  K®  90 
Beiised  thereof  within  the  time  required  by  law,  and  the 
occupation  of  the  property  by  any  other  person  is  deemed 
to  have  been  under  and  in  subordination  to  the  legal  title, 
unless  it  appear  that  the  property  has  been  held  and  pos- 
sesseil  adversely  to  such  legal  title,  for  five  years  before 
the  commencement  of  the  action. 

Adverse  possession— sees.  322-^35;  8  Cal.  144;  16  Gal.  991.*  21  Cal.  459; 
«  Cal.  530;  2.»  Cal.  610;  23  Cal.  175, 611 ;  80  Cal.  22.9, 630:  31  Cal.  l.li,  685:  3J 
cm.  5o5;  84  Cal.  Stil;  35  Cal.  634;  36  Cal.  126.  535*  37  Cal.  353;  3»  Cnl.  283; 
4U  Cal.  »96;  41  Cal.  264, 541 ;  42 Cal.  408, 662;  43  Cal. 2o0, 516:  44 Cal.  471, 509, 
^'> '.  646;  4.')  Cal.  650;  4J  Cal.  8. 256;  47  Cal.  259, 485;  4d  Cal.  15. 615;  49  CaL 
105. 4'.I7 ;  50  Cal.  253;  51  CaL  362, 545;  52  Cal.  257, 232;  53  Cal.  135, 437. 

Titlo  confexred— by  adverse  holding,  34  CaL  381 ;  51  CaL  55. 
Forcible  entry— one  year,  sec.  1172. 

§  322.   When  it  appears  that  the  occupant,  or  those  un-    32  i 
der  whom  he  claims,  entered  into  the  possession  of  the     ccp 
property  under  claim  of  title,  exclusive  of  other  right,   97    26 
louudiu^  such  claim  upon  a  written  instrument,  as  being   97  273 
a  conveyance  of  the  property  in  question,  or  upon  the   ^"^  '^'^ 
decree  or  judgment  ota  competent  court,  and  that  there 
hns  been  a  continued  occupation  and  possession  of  tlio 
property  included  in  sncli  instrument,  d(;cree,  or  judg- 
nient,  or  of  some  part  of  the  property,  under  such  claim, 
for  live  years,  the  property  so  included  is  deemed  to  have 
been  lield  adversely,  except  that  when  it  consists  of  a 
tract  divided  into  lots,  the  possession  of  one  lot  is  not 
deemed  a  possession  of  any  other  lot  of  the  same  tract. 

Cionerally— see  Adveesb  Possession,  sec.  321». 

Deed  with  speciflo  bonndaries— see  Consthuctive  Possession, 
tec.  32311. 

§  323.  For  the  purpose  of  constituting  an  adverse  pos- 
iieAsion  by  any  person  claiming  a  title  founded  upon  a    *^^ 
written    instrument,  or  a  judgment  or  decree,  land  is  94  ^2 
deemed  to  have  been  possesseu  and  occupied  in  the  fol- 
lowing cases :  323 

1.  AVliero  it  has  been  usually  cultivated  or  improved;       107  Joe 

2.  Where  it  has  been  protected  by  a  substantial  inclos- 

ure; 

3.  Where,  although  not  inclosed,  it  has  been  used  for 
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the  supply  of  fael,  or  of  fencing  timber  for  tbo  purposes 
of  Iiusbandry,  or  for  pasturage,  or  for  the  ordinary  use  of 
the  occupant; 

4.  Whore  a  known  farm  or  single  lot  has  been  partly 
improved,  the  portion  of  such  farm  or  lot  that  may  have 
been  left  not  cleared,  or  not  inclosed  according  to  the 
usual  course  and  custom  of  the  adjoining  country,  shall 
be  deemed  to  have  been  occupied  for  the  same  length  of 
time  as  the  part  improved  and  cultivated. 

Constructive  poBScssion--23  Col.  431 ;  30  Cal.  S58,408»  676;  31  CaL  225; 
83  Cal.  427. 437,  G74 ;  4;>  Cal.  559;  50  Cal.  26. 
Inclosaro— 41  Cal.  671. 

§  324.  Where  it  appears  that  there  has  been  an  actual 
continued  occupation  of  land,  under  a  claim  of  title,  ex- 
clusive of  any  other  right,  but  not  founded  upon  a  writ- 
ten instrument,  judgment,  or  decree,  the  land  so  actually 
occupied,  and  no  other,  is  deemed  to  have  been  held  ad- 
versely. 

Generallj— 45  Cal.  559. 

Prescription— title  by,  Civil  Code,  sec.  1007.  * 

325       §  ^^^*  ^^^  ^^^   purpose   of  constituting  an  adverse 

cop     possession  by  a  person  claiming  title,  not  founded  upon  a 

97  269  written  instrument,  judgment,  or  decree,  land  is  deemed 

to  have  been  possessed  and  occupied  in  the  following 

326     cases  only : 

lA'P^QA      First— Wheie  it  has  been  protected  by  a  substantial  in- 

qoR     closure. 

f^        jS'ccond— Where  it  has  been  usually  cultivated  or  im- 
107  316  proved. 

Provided,  however,  that  in  no  case  shall  adverse  posses- 
sion be  considered  established  under  the  provision  of  any 
section  or  sections  of  this  Code,  unless  it  shall  be  shown 
that  the  land  has  been  occupied  and  claimed  for  the 
period  of  five  years  continuously,  and  the  party  or  per- 
sons, their  predecessors  and  grantors,  have  paid  ail  the 
taxes,  State,  county,  or  municipal,  which  have  been 
levied  and  assessed  upon  such  land.  [Approved  April 
1st,  1878.] 
30  Cal.  408;  32  Cal.  15;  Thompson  r.  Felton,  May  7th,  1880. 

§  32S.  When  the  relation  of  landlord  and  tenant  has 
~J  existed  between  any  persons,  the  possession  of  the  tenant 
107  106  is  deemed  the  possession  of  the  landlord  until  the  expira- 
tion of  live  years  from  the  termination  of  the  tenancy,  or 
where  there  has  been  no  written  lease,  until  the  expira- 
tion of  five  years  from  the  time  of  the  last  payment  of 
XjBnt,  notwithstanding  that  such  tenant  may  have  acquired 
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another  title,  or  may  have  claimed  to  hold  adversely  to 

bis  landlord.     But  such  presumption  cannot   be  made  i 

after  the  periods  herein  limited. 

Constniction  of  section— 14  Cal.  388.  | 

Tenant  denjing  landlord's  title— sec.  1962,  snbd.  4.  i 

Generally— 33  Cal.  237 ;  48  Cal.  614.  [ 

§  327.  The  riglit  of  a  person  to  the  possession  of  real 
property  is  not  impaired  or  aflFected  by  a  descent  cast  in 
consequence  of  the  death  of  a  person  in  possession  of  such 
property. 

§  328.  If  a  person  entitled  to  commence  an  action  for      „^ 
the  recovery  oi  real  property,  or  for  the  recovery  of  the      ccp 
possession  thereof,  or  lo  make   any  entry  or   defense    l^  ^^ 
lOQuded  on  the  title  to  real  property,  or  to  rents  or  ser- 
vices out  of  the  Bame,  be,  at  the  time  such  tit^e  Urst  de- 
scends or  accrues,  either — 

1.  ^Vithin  the  age  of  majority;  or, 

2.  Insane;  or, 

^'  Imprisoned  on  a  criminal  charge,  or  in  execution 
V'^Kni  convlctioa  of  a  criminal  offense,  for  a  term  less  chuu 
for  life;  or, 

4.  A  married  woman,  and  her  husband  be  a  necessary 
party  with  her  in  commencing  such  action  or  making  such 
eutry  or  d«f  eiine ; 

The  time  during  which  such  disability  continues  is  n<it 
deemed  any  portion  of  the  time  in  this  chapter  limited 
for  the  commencement  of  such  action,  or  the  making  of 
•ttch  entry  or  defense,  but  such  action  may  be  commenced, 
ot  entry  or  defense  made,  within  the  period  of  live  years 
^tersuch  disability  shall  cease,  or  after  the  death  of  the 
person  entitled  who  shall  die  under  such  disability;  but 
>ach  action  shall  not  be  commenced,  or  entry  or  defense 
Joade,  afier  that  period. 

DisaUlitf— see  LianTATioNS  OEirsBALLT,  sec.  312i». 

Cotenant's  Tights-*^  Cal.  66. 

la&nt-^l  Cal.  186.  , 

Mairied  woman— 4a  CaL  406;  hnaband  as  party,  sec.  tlO, 
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CHAPTER  ni. 

THS  TIME   OF  COMMENCINa  ACTIOITS 

OTHER  THAN  FOR  THE  RECOVERT 

OF  REAL  FROF3RT7. 

835.  Periods  of  limitation  preacribed. 

336.  Witliln  five  years. 

337.  Within  four  years. 
im.  Within  t4ii-ee  years. 

S  33».  WlUiln  two  years. 

§  840.  Wtljinoiie  year. 

S  341.  Witlitn  six  months. 

^  342.  Same. 

I  843.  Actions  for  relief  not  hereinbefore  provided  for. 

I  344.  WluM-e  cause  of  action  aocnies  on  mutual  account. 

I  345.  Act  Ions  by  the  people  subject  to  the  limitations  of  this  chapter. 

1  346.  Action  to  redeem  iuortj?affe. 

I  847.  Same,  when  some  of  mor^agors  are  not  entitled  to  redeem. 

§  335.  *The  periods  preRcribed  for  the  commencement 
of  actions  other  than  for  the  recovery  of  real  property, 
are  as  follows : 

§  336.  Within  five  years: 

1.  An  action  upon  a  judgment  or  decree  of  any^  court  of 
the  United  IStates,  or  of  any  State  within  the  United 
States ; 

2.  An  action  for  mesne  profits  of  real  property.  [In 
effect  July  1st,  1874.] 

Judgment  or  decree— 4  Cal.  250,287;  7  Cal.747;  16  Cal.  372;  19  G^L 
97;  20  Cal.  211;  23  Gal.  352,  597;  34  Gal.  687;  Trenouth  v.  Farrliigton, 
March  3rd,  1880;  Wheeler  v.  Bolton,  March  13th,  1880. 

Foreign  liability— sec.  361. 

§337.  Within  four  years: 

An  nction  upon  any  contract,  obligation,  or  liability, 
founded  upon  an  instrument  in  writing  executed  in  this 
State.    [In  effect  J  uly  1st,  1874.] 

Instmment  in  writing— 14  Cal.  137;  24  Cal.  322. 

Promissory  note— 12  Gal.  432;  18  Gal.  378;  29  Cal.  505;  38  Cal.  242, 407; 
45  Gal.  294;  47  Gal.  579;  50  Gal.  456;  Wolf  v.  Marsh,  March  1st,  1880; 
Grant  v.  Burr,  March  12tb,  1880. 

Mortgago  notes— see  Mortgages,  under  Limitatiovs  OEirSA- 
ALLT,  sec.  312n.;  also,  53  Cal.  375. 

Written  obligations,  generally— 5  Cal.  57;  6  Cal.  617;  10  Cal.  126;  17 
Cal.  172:  18  Cal.  432:  20  Cal.  130;  21  Cal.  495;  22  Cal.  556, 620;  28  Cal.  18, 
K3;  24  Cal.  403;  34  Gal.  14 J,  165;  42  Gal.  160, 493;  43  Gal.  185. 

Four  years— limitation  where  no  other  provi9lon,  sec.  343. 

§  338.  Within  three  years : 

1.  An  action  upon  a  liability  created  by  statute,  other 
than  a  penalty  or  forfeiture; 
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338 


2.  An  action  for  trespass  upon  real  proi>erty ;  ^p 

3.  An  action  for  taking,  detaining,  or  injuring  any  goods  g^  ;|i2 
or  chattels,  including  actions  for  the  specific  recovery  of  %  492 
personal  property;  97  548 

4.  An  action  for  relief  on  the  ground  of  fraud  or  mis-  333 
take.    The  cause  of  action  in  such  case  not  to  be  deemed  ccp 
to  have  accrued  until  the  discovery,  by  the  aggrieved  sub   1 
party,  of  the  facts  constituting  the  fraud  or  mistake.  J^  ^ 

Statatory  liability— 18  Cal.  176;  3D  Cal.  654;  45  Cal.  12, 6U.  333 

Trespass  npon  real  property— 29  Cal.  330;  31  Cal.  154, 487.  ecp 

Fraud  or  mistake— 8  Cal.  449;  9  Cal.  423;  13  Cal.  552;  18  Cal.  225;  27  ,?2^  f^ 

Cal.  3d4;  29  Cal.  19, 44;  34  CaL  254;  50  Cal.  293;  52  CaL  619;  see  also,  sec.  J^  ^|| 

i5i3.  ^^ 

Three  years— probate  matters,  sees.  1573,  1574, 1805.  1806;  against  |    ^ 

corporation  directors  or  stockholders,  sec.  359.  .  ^Og  425 

'.  sub  1 

§  339.  Within  two  years:  ,  108  568 

1.  An  action  upon  a  contract,  obligation,  or  liability,  not  339 
founded  upon  an  instrument  of  writing,  or  founded  upon  ccp 
an  instrument  of  writing  executed  out  of  tlie  State;  95  318 

2.  An  action  against  a  sheritf,  coroner,  or  coustable, 

upon  a  liability  incurred  by  the  doing  of  an  act  in  his  339 

official  capacity,  and  in  virtue  of  his  oliice,  or  by  the  omis-  (S^^Yq) 

sion  of  an  oMcial  duty,  including  the  non-payment  of  ^  ^"^jj 

money  collected  upon  an  execution.    IJut  this  subdivision  yg  294 

does  not  apply  to  an  action  for  an  escape;  _ 

3.  An  action  to  recover  damages  for  the  death  of  one  ^^ 
caused  bv  the  wrongful  act  or  neglect  of  another.    [In  sub  1 
effect  July  1st,  1874.]  102  Sso 

Design  of  8ection-4S0  Cal.  646.  399  « 

yezt>al  obligation  or  liability-6  CaL  63;  17  Cal.  594;  20  Cal.  130;  21  J^^i 

CaL  351;  22  Cal.  457;  24  Cal.  332;  35  Cal.  122;  49  Cal.  266;  61  Cal.  215, 561;  loe    18 

62Cal.l>.  107    59 

Oontinaons  employment— 47  Cal.  162. 

Sxtra-State  instrument— 4  Cal.  287.  339 

Action  against  sheriff— see  Sharp  v.  Miller,  March  18th,  1880.  ^^^  1 

Injury  causing  death— 50  Cal.  612.  106  568 
Mortgage  debt-see  Mobtoaoes,  under  Limitatiokb  oeitbb- 
ALLY.  sec.  312n. 

§  340.  "Within  one  year: 

1.  An  action  upon  a  statute  for  a  penalty  or  forfeiture,  340 
when  the  action  is  given  to  an  individual,  or  ♦.oanindi-  ccp 
vidnal  and  the  State,  except  when  the  statute  imposing  it  9*  ^72 
prescribes  a  different  limitation; 

2.  An  action  upon  a  statute,  or  upon  an  undertaking  in 
a  criminal  action,  for  a  forfeiture  or  penalty  to  the  people 
of  the  State; 

CoDB  Civ.  Pboo.— 11. 
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3.  An  action  for  libel,  slander,  assault,  battery,  false 
imprisonment,  or  seduction; 

4.  An  action  against  a  sheriff  or  other  officer  for  tbe 
escape  of  a  prisoner  arrested  or  imprisoned  on  civil  proc- 
ess; 

5.  An  action  against  a  municipal  corporation  for  dam- 
ages or  injuries  to  property  caused  by  a  mob  or  riot.  [In 
effect  January  27th,  1876.] 

One  year— forcible  entry,  adverse  holding,  sec.  1172;  against  dece- 
dent's representatives,  sec.  353;  after  reversal  on  appeal,  sec.  355;  entry 
upon  real  property,  sec.  320. 

§  341.  Within  six  months: 

An  action  against  an  officer,  or  officer  de  facto: 

1.  To  recover  any  goods,  wares,  merchandise,  or  other 
property,  seized  by  any  such  officer  in  his  official  capacity 
as  tax  collector,  or  to  recover  the  price  or  value  of  any 
goods,  wares,  merchandise,  or  other  personal  property  so 
seized,  or  for  damages  for  the  seizure,  deteution,  sale  of, 
or  iniury  to  any  goods,  wares,  merchandise,  or  other  per- 
sonal property  seized,  or  for  damages  done  to  any  person 
or  property  in  making  any  such  seizure; 

2.  To  recover  stock  sold  for  a  delinquent  assessment,  as 
provided  in  sec.  S17  of  tbe  Civil  Code.  [In  effect  July  Ist, 
1874.] 

Protested  tax  suit— 50  Cal.  303. 

Stock  sold  for  asBe8Bmeiit--Givil  Code,  sec.  347. 

Six  months— against  county,  sec.  342;  by  decedent's  representi^ 
tives,  sec.  353. 

§  342.  Actions  on  claims  against  a  county,  whicli  have 
been  rejected  by  the  board  of  supervisors,  must  be  com- 
menced within  six  months  after  the  first  rejection  thereof 
by  such  board. 

§  343.  An  action  for  relief  not  hereinbefore  provided 
for,  must  be  commenced  within  four  years  after  the  cause 
of  action  shall  have  accrued. 

Relief  not  provided  for— 17  CaL686;  62  GaL42;  Wheeler «.  Bolton, 
search  13tb,  1880. 

Equity,  stale  demands-see  AooBunro  of  Caubs  ov  Aotiov, 
lec.  312». 

Belief  generally^-seo.  580ii. 

Bank  deposits— no  limitation,  tee.  MS. 

§  344.  In  an  action  brought  to  recover  a  balance  due 
apon  a  mutual,  open,  and  current  account,  where  there 
have  been  reciprocal  demands  between  the  parties,  the 
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caose  of  action  is  deemed  to  have  accrued  from  the  time 
of  the  last  item  i>roved  in  the  account  on  either  side. 

Mntaal  accoant— 17  Cal.  351;  30  Cal.  126, 134;  35  Cal.  122;  51  CaL  531. 

Deemed  to  have  accmod— see  sec.  312n. 

§  345.  Tho  limitations  iirescribed  in  this  chapter  apply 
to  actionH  brouglit  in  tho  nnmo  of  the  State,  or  for  the 
benefit  of  the  State,  in  tlie  same  manner  as  to  actions  Ly 
private  parties. 

Action  by  people — sec  315. 

§  346.  An  action  to  redeem  a  mortgage  of  real  prop-       340 
erty  with  or  without  an  accouut  of  rents  and  prolits,  may    .    cop 
be  brought  by  the  mortgagor,  or  those  claiming  under      95  195 
him,  against  the  mortgagee  in  possession,  or  tlioso  claim- 
ing undt^r  him,  unless  Tic  or  they  have  continuously  main- 
tained an  adverse  possession  of  the  mortgaged  premises 
for  five  years  after  breach  of  some  condition  of  the  mort- 
gage. 

Moxtgage,  redemption— eee  Likitations  geztbraxlt,  sec.  312n. 

Bedeinption,,generaU7— sec.  701,  et  *eq. 

§  347.  If  there  is  more  than  one  such  mortgagor,  or 
more  than  one  person  claiming  under  a  mortgagor,  some 
of  whom  are  not  entitled  to  maintain  such  an  action,  un- 
der the  provisions  of  this  chapter,  any  one  of  them,  who 
is  entitled  to  maintain  such  an  action,  may  redeem  therein 
ft  divided  or  undivided  part  of  the  mortgaged  premises, 
According  as  his  interest  may  appear,  and  have  an  ac- 
coonting  for  a  part  of  the  rents  and  profits,  proportionate 
to  his  interest  in  the  mortgaged  premises,  on  payment  of 
apart  of  the  mortgage  money,  bearing  the  same  propor- 
tion to  the  whole  of  such  money  as  the  value  of  his  di- 
vided or  undivided  interest  in  the  premises  bears  to  the 
whole  of  such  premises. 

See  notes  to  last  section. 

S  348u  To  actions  brought  to  recover  money  or  other 
property  deiM>sited  with  any  bank,  banker,  trust  com- 
'>any,  or  savings  and  loan  society,  there  is  no  limitation. 

In  effect  July  1st,  1874.] 

I^^potitiy  gonerally—see  Eb^thustxd  Pbopsst y»  sec.  312». 


I 
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CHAPTER  IV# 

GENERAL  PROVISIONS  AS  TO  THE  TTMB 
OF  COMMENCINa  ACTIONS. 

I  390.  When  an  action  is  commenced. 

I  851.  Exception,  where  defendant  Is  ont  of  the  State. 

352.  Exception  as  to  penons  under  disabilities. 

353.  Provision  where  person  entitled  dies  before  llmitatioa  expires. 

354.  In  suits  by  aliens,  time  of  war  to  bo  deducted. 

355.  Provision  where  judgment  has  been  reversed. 

356.  Provision  where  action  is  stayed  by  injunction. 

357.  Disability  must  exist  when  rlt^ht  of  action  accrued. 
35S.  Wlien  two  or  more  disabilities  exist,  etc. 

359.  This  title  not  applicable  to  actions  iigainst  directors,  etc.  limi- 
tations in  such  cases  prescribed. 

360.  Acknowledsmeut  or  new  promise  must  be  in  writing. 

361.  Limitation  laws  of  other  States,  effect  of. 

362.  Existin^qr  causes  of  action  not  affected. 

363.  "  Action  "  includes  a  special  proceeding. 

^  350.  An  action  is  commenced,  within  the  meaning  of 

this  title,  when  tlie  complaint  is  filed. 

Action  commenced— 19  Cal.  677;  21  Cal.  351, 367;  34  Cal.  166;  35  Cal. 
122. 

Amended  complaint— not  referred  to,  50  Cal.  535;  53  Cal.  102. 

Issuance  of  summons— no  lonsrer  commencement  of  action.  In  gen- 
eral, see  sees.  406, 83'J;  formerly,  19  Cal.  577. 

§  351.  If,  when  the  cause  of  action  accrues  against  a 
person,  he  is  out  of  the  State,  the  action  may  be  com- 
361     menced  within  the  term  Iierein  limited,  after  his  return  to 
ccp     the  State,  and  if,  after  the  cause  of  action  accrues,  he  de- 
95  196  parts  from  the  State,  the  time  of  his  absence  is  not  part  of 
the  time  limited  for  the  commencement  of  the  action. 
When  cause  of  action  accrues— sec.  312n. 
Absence— must  be  alleged,  51  Cal.  264. 
Return- 16  Cal.  93. 
Successive  absences— 44  Cal.  280. 
Foreign  corporation— 50  Cal.  258. 
Generally— 6  CaL  430;  43  CaL  185. 

§  352.  If  a  person  entitled  to  bring  an  action,  men- 
tioned in  chapter  three  of  this  title,  be  at  the  time  the 
cause  of  action  accrued,  either — 

1.  Witliin  the  age  of  majority;  or, 

2.  Insane;  or. 

3.  Imprisoned  on  a  criminal  charge,  or  in  execution  un- 
der the  sentence  of  a  criminal  court  for  a  term  less  than 
for  life;  or, 

4.  A  married  woman,  and  her  husband  be  a  necessary 
party  with  her  in  commencing  such  action; 
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^  The  time  of  sach  disability  is  not  a  part  of  the  time 
limited  for  the  commencement  of  the  action. 
Disabilit7-«ecs.  312n,  1805, 1806. 
In£ant— sec.  328n. 
lasano  person— 27  Cal.384. 
Sffarried  woman— sec.  328f»«  36  CaL  447;  50  Cal.  303. 

§  353.  If  a  person  entitled  to  bring  an  action  die  before 
^he  expiration  of  the  time  limited  for  the  commencement  ^^^ 
thereof,  and  the  cause  of  action  survive,  an  action  may  be  gJ^iRg 
Commenced  by  his  representatives,  after  the  expiration  of 
that  time,  and  within  six  months  from  his  death.  It  a 
person  against  whom  an  action  may  be  brought,  die  be- 
lore  the  expiration  of  tlie  time  limited  for  the  commence- 
ment thereof,  and  the  cause  of  action  survive,  an  action 
may  be  commenced  against  his  representatives  after  the 
expiration  of  that  time,«nd  within  one  year  after  the  issu- 
ing of  letters  testamentary  or  of  administration. 

Snbstitation  of  parties— eec.  385. 

Two  clanses  of  section— distinguished,  35  Gal.  645. 

Action  by  representatives— 34  CaL  568;  35  Cal.  634. 

Actions  against  representatives— 10  Cal.  386;  19  CaL  85,  97;  50  Cal. 
vl6. 

Shortening  limitation— not  designed,  19  CaL  86;  50  Cal.  646. 

Mortgage  notes— varioos,  which  barred,  53  Cal.  375. 

§  354.  When  a  person  is  an  alien  subject,  or  citizen  of 
a  country  at  war  with  the  United  States,  the  time  of  the 
continuance  of  the  war  is  not  part  of  the  period  limited 
for  the  commencement  of  the  action. 

§  355.  If  an  action  is  commenced  within  the  time  pre- 
scribed therefor,  and  a  judgment  therein  for  the  plaintiff 
be  reversed  on  appeal,  the  plaintiff,  or  if  he  die  and 
the  cause  of  action  survive,  his  representatives,  may 
commence  a  new  action  within  one  year  after  the  re- 
versal. 

§  356.  When  the  commencement  of  an  action  is  stayed 
by  injunction  or  statutory  prohibition,  the  time  of  the  con- 
tinuance of  the  injunction  or  prohibition  is  not  part  of  the 
time  limited  for  the  commencement  of  the  action. 

Statutory  prohibition— bankruptcy,  see  Hofl  v.  Funkenstein,  March 
I8t,l880. 

§  357.  No  person  can  avail  himself  of  a  disability,  un- 
less it  existed  when  his  right  of  action  accrued. 
Accruing  of  cause  of  action— sec.  S12n. 
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§  358.  When  two  or  more  disabilities  coexist  at  the 
time  the  right  of  action  accrues,  the  limitation  does  not 
attach  until  they  are  removed. 

See  note  to  last  section. 

869        §  ^^^'  '^^^^  ^^^'^^  ^^^^  ^^^  affect  actions  against  direct- 
ccp      ors  or  stockholders  of  a  corporation,  to  recover  a  penalty 
»7   y?    or  forfeiture  imposed,  or  to  enforce  a  liability  created  by 
law;  but  such  actions  must  bo  brought  within  three  years 
j?^*      after  the  discovery  by  the  aggrieved  party  of  the  facts 
108  696   upon  which  the  penalty  or  forfeiture  attached,  or  the  lia- 
bility was  created. 
Corporation  stockholders— 45  CaL  110. 

108    5       g  35Q   jq-Q  acknowledgment  or  promise  is  sufficient  evi- 

360      dence  of  a  new  or  continuing  contract,  by  which  to  take 

Q^^Pg    the  case  out  of  the  operation  of  this  title,  unless  the  same 

is  contained  in  some  writing,  signed  by  the  party  to  be 

charged  thereby. 

Part  paTment— not  enough,  18  Cal.  482;  21  Cal.  142, 495;  22  Cal.  100. 

Written  acknowledgment— necessary,  5  CaL  58;  17  CaL  574;  21  CaL 

149;  36  CaL  184, 192;  50  Cal.  235, 547. 

Renewal  of  contract— generally,  9  Cal.  89;  25  Cal.  292;  39  Cal.  4S4. 

Loan  barred— 51  Cal.  215. 

Renewalof  note— docs  not  renew  mortgage;  WeUs  v.  Barter,  Harcb 
19th,  1880. 

§  361.  When  a  cause  of  action  has  arisen  in  another 

361       State,  or  in  a  foreign  country,  and  by  the  laws  thereof  an 

^cp       action  thereon  cannot  there  be  maintained  against  a  per- 

95  194     pQn  i>y  reason  of  tlie  lapse  of  time,  an  action  tliereon  shall 

not  be  maintained  against  him  in  tliis  State,  except  in 

favor  of  one  wlio  lias  been  a  citizen  of  this  State,  and  who 

has  held  the  cause  of  action  from  the  time  it  accrued. 

Other  States— G  Cal.  430. 

§  362.  This  title  does  not  extend  to  actions  already 

362      commenced,  nor  to  cases  where  the  time  prescribed  in  any 

95*2^2    existing  statute  for  acquiring  a  right  or  barring  a  remedy 

has  fully  run,  but  the  laws  now  in  force  are  applicable  to 

such  actions  and  cases,  and  are  repealed  subject  to  the 

provisions  of  this  section. 

Repeal  of  Limitations— see  sees.  0, 18. 

§  363.  The  word  *'  action,'*  as  used  in  this  title,  is  to  be 
construed,  whenever  it  is  necessary  so  to  do,  as  includin^^ 
a  special  proceeding  of  a  civil  nature. 
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TITLE  m. 

OP  THE  PARTIES   TO   CIVIL   ACTIONS. 

S  W7.  Action  to  be  In  name  of  party  in  interest. 
I  *®«  Assignment  of  tiling  in  action  not  to  prejudice  defense. 
1 189.  Executor,  trustee,  etc.,  may  sue  without  Joining  tlie  persons 
beneflciaJly  interested. 

Sy*  S?-®^  *  married  woman  is  a  party— actions  by  and  against. 

«l.  Wife  may  defend,  wlien. 

972.  Infant  to  appear  by  guardian. 

373.  Guardian,  now  appointed. 

•74.  Unmarried  female  may  sue,  for  her  own  seduction. 

«5.  Father,  etc.,  may  sue,  for  seduction  of  daughter,  etc. 

5*6.  ^rther,  etc.,  may  sue,  for  injury  or  death  of  child. 
I  «7.  When  representatives  may  sue  for  death  of  one  caused  by  the 

I  wrongful  act  of  another. 

«8.  Who  may  be  joined  as  plaintiffs. 
•79.  Who  may  be  joined  as  defendants, 
•w.  Parties  defendant  in  an  action  to  determine  conflicting  claims 

!to  real  property. 
«1.  Parties  holding  title  under  a  common  source,  when  may  join. 
•«.  Parties  in  iuterest,  when  to  be  joined.   When  one  or  more  may 
c  «M        ^**®  ^^  d(jfend  for  the  whole. 

>  «3.  Plaintiff  may  sue  in  one  action  the  different  parties  to  commer. 
,  clal  paper. 

I  Hi  Tenants  in  common,  etc.,  may  sever  in  bringing  or  defending 
,  actions. 

1  «5.  Action,  when  not  to  abate  by  death,  marriage  or  other  disability. 

i  Proceedings  in  sucli  case. 

«8.  Another  i>er8on  may  be  substituted  for  the  defendant, 
w.  lnt**rvrniion,  when  it  takes  place  and  how  made, 
I  ^  A««soclates  may  be  sued  by  name  of  association, 
l^'  ^^'>cn  otiier  parties  must  be  brought  in. 
1  ^.  Actions  against  fire  departments. 

§  367.  Every  action  must  be  prosecuted  in  the  name 
0^  the  real  party  in  interest,  except  as  provided  in  section 
tee  hundred  and  sixty-nine  of  this  Code,  [l^i  effect 
-^Pril  15th,  1880.] 

REAL  PART7  IN  INTEREST. 

•^ignees-Hsec.  368. 

Beneaciary— 37  Cal.  537;  46  Cal.  269;  49  Cal.  518. 

Boud»-7  Cal.  551;  10  Cal.  347;  13  Cal.  688;  15  Cal.  9;  28  Cal.  640;  29 

Cal.  194. 

^OlwBesin  action— 9  Cal.  325;  12  Cal.  97;  14  Cal.  403;  18  Cal.  126;  22 
^  187;  27  Cal.  249;  29  Cal.  150;  31  Cal.  240;  35  Cal.  345. 

Oorporationa— 26  Cal.  634;  89  Cal.  324. 

Ootenants— sec.  381. 

«,9piQtie»^ee  Political  Code.  sees.  400G-4003;  Penal  Code,  sec.  1570; 
*CaJ.  j2J;  32  Cal.  148;  44  Cal.  153, 157. 
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Defendants— see  under  Fabtibs  OEinssALLT,  infra. 

Devisees— sec.  1452. 

Eminent  domain— sec.  1237. 

Errors  and  defects— sec.  475. 

Executors,  etc.— sec.  369;  also  see  sees.  1352, 1452, 1581-1583. 

Foreclosure— sec.  726n. 

Generally— 6  Cal.  247;  7  Cal.  551 ;  9  Cal.  325:  10  Cal.  347;  18  Cal.  12«, 
146:  22  Cal.  3.5S,  430;  26  Gal.  122;  29  Cal.  19;  33  Cal.  121;  35  Cal.  596. 

Heirs— sec.  1452. 

Insurance— abandoned,  6  Cal.  462. 

Owner— 52  Cai.  232. 

People— 29  Cal.  213;  34  C.d.  679;  36  Cal.  60S;  38  Cal.  565;  40  Cal.  13%  480; 
45  Cal.  7;  50  Cal.  561;  52  Cal.  171;  53  Cal.  644;  also  see  Political  Code, 
sec.  4457. 

Flaintifib— see  under  Pabtibs  gbnbballt,  infra. 

Private  person— 43  Cal.  229;  45  Cal.  199. 

Privity- 1  Cal.  50. 

Receivers— sec.  564  et  seq. 

Torts— 5  Cal.  456;  22  Cal.  139, 173;  32  CaL  590. 

Trustees— sec.  369. 

PARTIES  aENERALLY. 

• 

Adding— sec.  389.  Administrator— sec.  369.  Assignment— sec.  368ft. 
Association— business,  sec.  388.  Bills  of  ezchange— sec.  383.  Death 
—sees.  376,  377,  385».  Defendants  —  sec.  379.  Disability— sec.  385. 
Executor— sec.  369.  Fictitious  name  —  designating  by,  sec.  474. 
Guardian— sees.  372»,  373, 375, 376n.  Infant— sec.  372.  Injury— sec.  376. 
Insane  or  incompetent  person— sees.  372, 373,  and  notes.  Interplead- 
er-sec. 386.  Intervention— sec.  387.  Joining  all  parties  interested — 
sees.  378,  379,  380.  381,382,  and  note,  383,  384.  Married  woman— sees. 
370,371.  Notice  of  assignment— sec.  368,  and  note.  Flaintiifs— sees. 
878,  382.  Promissory  notes— sec.  368  and  note,  383.  Real  party  in 
interest— sec.  367n.  Seduction— sees.  374,  375.  Set-off— sec.  368  and 
note.  Sureties— sec.  383.  Trustee -sec.  36a.  Thing  in  action— sec. 
36dn.   Transfer  of  interest— sec.  385n. 

§  363.  In  the  case  of  an  assignment  of  a  thing  in  ac- 
tion, the  action  by  the  assignee  is  without  prejudice  to 
107  62  any  set-off  or  other  defense  existing  at  the  time  of,  or  be- 
fore, notice  of  the  assignment;  but  this  section  does  not 
apply  to  a  negotiable  promissory  note  or  bill  of  exchange, 
transferred  in  good  faith  and  upon  good  consideratioa, 
before  maturity. 

Assignment- Account,  7  Cal.  389.  Appeal  bond,  6  Cal.  87.  Contract, 
81  Cal.  241:  44  Cal.2:!5.  Claim,  on  contract,  13  Cal.  62:  29  Cal.  151;  for 
tort.  22  Cal.  142;  for  injury  to  realty,  82  Cal.  5')2.  Counter-claim,  7  Cal. 
M8.    Debt,  as  consideration  for,  12  Cal.  92;  18  Cal.  82,  127;  2i  Cal.  189. 
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Thine:  in  action— deflned,  CItU  Code,  see.  958.  And  see  CHoessm 
AOTIOir,  8CC.  367». 
Set-off-17  Cal.  290, 515;  21  Cal.  79. 

ITotice  of  assignment— 6  Cal.  270;  20  Cal.  516;  Jones  v.  Cbalfant, 
Marcli  Idth,  1880. 

Promi8Sor7  notes— 8  Cal.  280;  14  CaL  04, 450. 

§  369.  An  executor  or  administrator,  or  trustee  of  an 
express  trust,  or  a  person  expressly  authorized  by  statute, 
may  sue  witliout  joining  witli  him  the  persons  for  whose 
benefit  the  action  is  prosecuted.  A  person  with  whom,  or 
in  whose  name,  a  contract  is  made  lor  the  benefit  of  an- 
other, is  a  trustee  of  an  express  trust,  within  the  meaning 
of  this  section. 

Executors  and  administratora— sees.  1452,  1581-3,  1589;  14  Cal.  117; 
15  CaL  259;  16  Cal.  579;  18  Cal.  II ;  33 Cal.  16. 

^Trnstee— 1  Cal.  76, 94;  4  Cal.  197;  18  Cal.  11;  25  CaL  29;  26  CaL  25;  S2 
CaL  111;  34  CaL  136. 

§  370.  Wlien  a  married  woman  is  a  party,  her  husband  370 

must  \>e  joined  with  her,  except :  cep 

1.  When  the  action  concerns  her  separate  property,  or  96  611 
her  right  or  claim  to  the  homestead  property,  she  may  sue  ^^q 

2.  When  the  action  is  between  herself  and  her  husband,    105  690 
she  mav  sue  or  be  sued  alone; 

3.  When  she  is  living  separate  and  apart  from  her  hus- 
band by  reason  of  his  desertion  of  her,  or  by  agreement 
in  writing  entered  into  between  them,  she  may  sue  or  be 
«ued  alone.     £In  effect  July  1st,  1874.] 

Separate  property— 15  CaL  808;  19  CaL  128;  31  Cal.  333;  33  CaL  90;  36 

Sole  traders— see.  1811  et  seq. 

^omestead— 5  Cal.  504;  6  CaL  71;  8  Cal.  66, 74, 847;  9  CaL  96;  10  CaL 
»b;  14  Cal.  606. 

Between  herself  and  husband— 3  CaL  821. 

Living  separate— abandonment,  49  CaL  34, 308. 

roreclo8nre-A3  CaL  456. 

Scope  of  section— generally,  8  Cal.  83, 812;  9  Cal.  331;  15  CaL  311;  17 
2fi;  ^8:  18  Cal.  336. 536;  22  Cal.  457;  35  CaL  214;  38  Cal.  230;  42  Cal.  408; 
MCaLI36;  53CaL4S6. 

§  371.  If  a  liusband  and  wife  be  sued  together  the 
^iie  may  defend  for  her  own  right,  and  if  the  husband 
neglect  to  defend,  she  may  defend  for  his  right  also. 

^ife  defending-5  Cal.  887;  9  Cal.  315. 

§  372.  When  an  infant,  or  an  insane  or  incompetent  37 s 
oS^^  is  a  party,  he  must  appear  either  by  his  general  ^®P 
•'^^'^ian  or  by  a  guardian  odaZflm  appointed  by  the  court  ^*   ^ 

372 

OCT) 
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in  which  the  action  is  pending  in  each  case.  A  guardian 
ad  litem  may  be  appointed  in  any  case,  when  it  is  deemed 
by  the  court  in  which  the  action  or  proceeding  is  prose- 
cuted, or  by  a  judge  thereof,  expedient  to  represent  the 
Infant,  insane  or  incompetent  person  in  the  action  or 
proceeding,  notwithstanding  he  may  have  a  general  guar- 
dian and  may  have  appeared  by  him.  [In  effect  April 
15tn,  1»80.] 

Infant-19  CaL  210. 629;  31  GaL  274;  32  Cal.  111. 

Minor— rights  and  liabilities  of,  Civil  Code,  sees.  41, 42. 

Gaardianofminor— sees.  1747-1 75D;  9  Cal. 638;  16Cal..'M4;  20  Cal. 676: 
43  Cal.  4S4;  and  generally,  see  32  CaL  116,  and  sees.  373, 375, 376, 793, 73&. 

Insane  or  incompetent  person— Civil  Code,  sees.  36, 38-41 ;  guardian 
of,  sees.  1763-1766. 

§  373.  When  a  guardian  ad  litem  is  appointed  by  the 
court,  he  must  be  appointed  as  follows: 

1.  When  the  infaut  is  plaintiff,  upon  the  application  of 
the  iufant,  if  he  be  of  the  age  of  fourteen  years,  or  if 
under  that  age,  upon  the  application  of  a  relative  or  friend 
of  the  infant; 

2.  When  the  infant  is  defendant,  upon  the  application 
of  the  infant,  if  he  be  of  the  age  of  fourteen  years,  and 
apply  within  ten  days  after  the  service  of  the  summons, 
or  if  under  that  age,  or  if  he  neglect  so  to  apply,  then 
upon  the  application  of  a  relative  or  friend  of  the  infant, 
or  of  any  other  party  to  the  action ; 

a.  When  an  insane  or  incompetent  person  is  party  to  an 
action  or  proceeding,  upon  the  application  of  a  relative  or 
friend  of  such  insane  or  Incompetent  person,  or  of  any 
other  party  to  the  action  or  proceeding.  [In  effect  April 
15th,  1880.J 

Guardian  of  minor— see  note  to  last  section. 

Gaardion  of  insane  or  incompetexxt  person— sec.  872n. 

§  374.  An  unmarried  female  may  prosecute,  as  plaint- 
iff, in  an  action  for  her  own  seduction,  and  may  recover 
therein  such  damages,  pecuniary  or  exemplary,  as  are  as- 
sessed in  her  favor. 

Ezemplary  damages— see  Civil  Code,  sec.  3294. 

§  375.  A  father,  or  in  case  of  his  death  or  desertion  of 
his  family,  the  mother,  may  prosecute  as  plaintiff  for  the 
seduction  of  the  daughter,  and  the  guardian  for  the  seduc- 
tion of  the  ward,  though  the  daughter  or  ward  be  not  liv- 
ing with  or  in  the  service  of  the  plaintiff  at  the  time  of 
the  seduction  or  afterward,  and  there  be  no  loss  of  service. 

Guardian  ad  litem— sec.  372;  appoiotmeut  of,  sec.  373. 

Goardian  and  ward— sec.  376ii. 
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§  376.  A  father,  or  in  case  of  liis  death  or  d  esertion  of  h  i»   3  -y^ 
family,  the  mother,  mny  maintain  an  action  for  the  injury    ccp 
or  deatli  of  a  minor  child,  and  a  guardian  for  the  injury  or  95  620 
death  of  his  ward,  when  such  injury  or  death  is  causetl  by 
the  wrongful  act  or  neglect  of  another.    Such  action  may 
be  maintained  against  tlie  person  causing  the  injury  or 
death,  or  if  such  person  be  employed  by  another  person 
who  is  responsible  for  his  conduct,  also  against  such  other 
person,    [lu  effect  July  1st,  1874. J 

Death»^25  Cal.  434;  and  see  sec.  377fi. 

Guardian  and  ward— sees.  17(j8-1776,  and  Civil  Code,  sees.  23$-257. 

§  377.  When  the  death  of  a  person,  not  being  a  minor,    077 
is  caused  by  the  wrongful  act  or  neglect  of  another,  his    ^^p 
heirs  or  personal  representatives  may  maintain  an  action  95  521 
for  damages  against  the  person  causing  the  death,  or  if 
such  person  he  employed  by  another  pijrson  who  is  re- 
sponsible for  his  conduct,  tJien  also  against  such  other 
person.     In  every  action  under  this  and  the  preceding 
section,  such  damages  may  be  given  as  under  aU  the  cir- 
cumstances of  the  case  may  be  just.    [In  effect  July  1st, 
1874.] 

Maintaining  action— before  Codes,  who  could  sue,  25  CaL  435. 
Damagos— extent  of,  34  Cal.  153;  44  Cal.  43;  45  Cal.  324;  4J  CaL  323. 

§  378.  All  persons  having  an  interest  in  the  subject  of 
the  action  ana  in  obtaining  the  relief  demanded,  may  be 
joined  as  plaintiffs,  except  when  otherwise  provided  in 
thin  title. 

Joinder  of  plaintil&-8ee  5  Cal.  149;  8  Cai.  77, 514;  10  CaL  302;  24  CaL 
172:  25  CaL  242;  23  Cal.  337;  31  CaL  420;  33  CaL  497;  37  Cal.  34, 183. 

Ootenaats— sec.  381. 

Special  partner»-CIvll  Code,  sec.  2492. 

O^r  parties— bringing  In,  sec.  339. 

Misjoinder  and  non-joinder,  generall/— sec.  430ii. 

J  379.  Any  person  may  be  made  a  defendant  who  ban 
or  claims  an  interest  in  the  controversy  adverse  to  the 
plaintiff,  or  who  is  a  necessary  party  to  a  complete  de- 
termination or  settlement  of  the  question  involved  therein. 
And  in  an  action  to  determine  the  title  or  right  of  posses- 
sion to  real  property  which,  at  the  time  of  the  commence- 
ment of  the  action,  is  in  the  possession  of  a  tenant,  the 
landlord  may  be  joined  as  a  party  defendant. 

lecond  tantence  of  section— added  by  Code. 

All  interested  or  necessary  parties— made  defendant,  see.  382i»;  1 
Cal.  478:  13  Cal.  103;  14  Cal.  279;  17  CaL  262, 467;  22  CaL  200;  3S  CU.  514. 
99CaLil9i  4SCal.2«i3. 
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Eqoitf  cases— original  section,  limited  to,  9  CaL  268;  bat  see  S7  Cal. 

389. 

Ejectment— before  Code,  4  Cal.  70;  6  Cal.  S3;  9  Cal.  270;  11  CaL  366;  22 
Cal.  200;  28  Cal.  635;  32  Cal.  488;  under  Code,  M  Cal.  906. 

Joining  landlord-Civil  Code,  sec.  1949;  19  CaL  632;  82  CaL  488;  37 
Cal.  393;  90  CaL  250. 

Foreclosure— sec.  728. 

Oorporation  stockholders— Const.  CaL  art.  12,  sees.  8, 4;  CItII  Code, 
sec.  322. 

Trusts— 7  Cal.  92;  30  CaL  455. 556. 

Suits  against  the  State— Const.  CaL  art  20, 8ec.4L  8ee»  alsoi  6  Cal, 

858;  7  CaL  65. 

Oounties— OS  parties,  see  sec.  367fi. 

Executors— not  qualifying,  sec.  1587. 

Defect  of  parties,  etc.— sec.  430n. 

Serrice  on  portion  of  defendants— see.  414  and  note. 

Associates— suing  by  common  name,  sec.  388. 

§  380.  In  an  action  brought  by  a  person  out  of  posses* 
sion  of  real  property,  to  determine  an  adverse  claim  of  an 
interest  or  estate  tlierein,  the  person  making  sucli  adv<?rse 
claim  and  persons  in  possession  may  bo  joined  as  defend- 
ants, and  if  the  judgment  be  for  the  plaintiff,  lie  may  have 
a  writ  for  the  i)ossesHLon  of  the  premises,  as  against  the 
defendants  in  the  action,  against  whom  the  judgment  has 
passed.    [In  effect  July  1st,  1874.] 

Writ  of  possession— sec.  682n. 

Additional  parties— sec.  339. 

Objections  as  to  joindor— sec.  430n,  and  snbd.  4. 

§  381.  Any  two  or  more  persons  claiming  any  estate  or 
interest  in  lands  under  a  common  source  of'  title,  whether 
holding  as  tenants  in  common,  joint  tenants,  coparceners, 
or  in  severalty,  may  unite  in  an  action  against  any  person 
claiming  an  adverse  estate  or  interest  therein,  for  the  pur- 
pose of  determining  such  adverse  claim,  or  of  establish- 
ing such  comiuou  source  of  title,  or  of  declaring  the  same 
to  1)6  held  in  trust,  or  of  removing  a  cloud  upon  the  same. 
[In  effect  July  1st,  1874.] 

Ootenants,  as  several  parties— sec.  384. 

Joint  tenants— before  this  enactment,  7  Cal.  347. 

Tenants  in  common— before  this  enactment,  5  CaL  149,  801;  8  CaL 
187:  12  CaL  420:  16  CaL  46\:  17  CaL  237;  under  this  section,  16  CaL  871; 
20  Cal.  150;  21  CaL  583;  30  CaL  484. 

Executors,  etc.— Joinder  of,  see  sees.  1452, 1581  et  seq.;  20  CaL  680;  21 
Cal.  202;  45  CaL  631. 
Replevin- by  tenant  In  common,  see  replevin,  sec.  42to. 
Connected  interest— 24  CaL  177. 
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5  382.  Of  tbe  parties  to  the  action,  those  who  are  united    332 

in  interest  must  be  joined  as  plaintilfs  or  defendants  ;  but    ccp 

if  the  consent  of  any  one  who  should  have  been  joined  as  94  581 

plaintiil  cannot  be  obtained,  he  may  be  made  a  defend-  95  256 

ant,  the  reason  thereof  bein^  stated  in  the  complaint ;  and      332 

when  the  question  is  one  of  a  common  or  general  interest,     ccp 

of  many  persons,  or  when  the  parties  are  numerous,  and    ^^     *^ 

it  is  impracticable  to  brinoj  them  all  before  the  court,  one 

or  more  may  sue  or  defend  for  the  benelit  of  alL 

Generally— see  16  Cal.  145;  27  Cal.  50;  44  Cal.  392. 

All  parties  interested— Jolulug,  26  Cal.  350;  31  Cal.  427;  63  CaL  466: 
63  Cal.  38. 

Refusal  to  join  as  plaintiff-6  Cal.  906;  13  Cal.  323. 

Common  or  general  iatorcst— 1  Cal.  55;  7  CaL  330;  21  Cal.  633. 

Parties,  nnmeroas— Joinder  Impracticable,  1  CaL  68;  14  CaL  540. 

Joinder— errors  as  to,  sec.  430». 

^  §  383.  Persons  severally  liable  upon  the  same  obliga*  ogg 

tion  or  instrument,  including  the  parties  to  bills  of  ex-  ^cp 

change  and  promissory  notes,  and  sureties  on  the  same  or  93   58 

separate  instruments,  may  all  or  any  of  them  be  included  94   93 
in  the  same  action,  at  the  option  of  the  plaintiff. 
Boo  sees.  414, 678, 579;  6  Cal.  176;  35  Cal.  520;  23  Cal.  429;  48  Cal.  234. 

§  384.  All  persons  holding  as  tenants  in  common,  joint 
tenants  or  coparceners,  or  any  number  less  than  all,  may 
jointly  or  severally  commence  or  defend  any  civil  action 
or  proceeding  for  the  enforcement  or  protection  of  the 
rights  of  such  party. 

Oo-clainiants— uniting  as  plaintiffs,  sec.  381. 

Mining  claim— error  as  to  Joinder  of  tenants  in  common,  62  CaL  26S. 

§  385.  An  action  or  proceeding  does  not  abate  b^  the   385 
death  or  any  disability  of  a  party,  or  by  the  transfer  of    ccp 
any  interest  therein,  if  the  cause  of  action  survive  or  con-  93  390 
tinue.    In  case  of  the  death  or  any  disability  of  a  party,  83  656 
tbe  court,  on  motion,  may  allow  the  action  or  proceeding 
to  be  continued  by  or  against  his  representative  or  suc- 
cessor in  interest.    In  case  of  any  other  transfer  of  inter- 
est, the  action  or  proceeding  may  be  continued  in  the 
name  of  the  original  partv,  or  the  court  may  allow  the 
person  to  whom  tbe  transfer  is  made  to  be  substituted  in 
the  action  or  proceeding.    [In  effect  July  Ist,  1874.] 

Oonttmction  of  section— 61  CaL  153. 

Babetitntion— of  representatiyes  or  successors,  6  Cal.  281;  20  Cal.  68; 
»  CaL  350;  31  Cal.  833;  32  Cal.  493;  49  Cal.  347:  53  Cal.  3;  £x  parte  Tin- 
kum,  Feb.  24tli,  1880;  Jordan  v.  Hubert,  March  4th,  1880. 

Death— suggestion  of,  13  Cal.  891 ;  21  CaL  445;  Judson  v.  Love,  96  CaL 
40;  40  CaL  96;  44  CaL  2tt4;  45  CaL  337. 

CODS  Civ.  Pboo.— 19. 
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Appeal— effect  of  death  or  disability  on,  see.  SSn,  and  sec.  129{  So* 
preme  Ct.  rule  14. 

Attachment— death  dissolves,  29  Gal.  367;  47  Cal.  622;  60  CaL  365 

Transfer  of  Interest— sec.  740;  29  Cal.  446;  30  Cal.  467;  34  Cal.  90;  37 
Cal.  388 ;  46  Cal.  575;  4»  Cal.  203, 347 ;  54  Cal.  386. 

Sarviral— of  cause  of  action :  Ejectment,  50  Cal.  fi59. 

§  386.  A  defendant  against  whom  an  action  is  pending 
upon  a  contract,  or  for  specitic  pei-sonal  property,  may,  at 
any  time  before  answer,  upon  affidavit  that  a  person  not  a 
party  to  the  action  makes  against  bim»  and  without  any 
collusion  with  him,  a  demand  upon  such  contract,  or  for 
such  property,  upon  notice  to  such  person  and  the  ad- 
verse party,  apply  to  the  court  for  an  order  to  substitute 
such  person  in  his  place,  and  discharge  him  from  liability 
to  either  party,  on  his  depositing  in  court  the  amount 
claimed  on  the  contract,  or  delivering  the  property,  or  its 
value,  to  such  person  as  the  court  may  direct;  and  the 
court  may,  in  its  discretion,  make  the  order.  And  when- 
ever connicting  claims  are  or  may  be  made  upon  a  persou 
for  or  rela^^ing  to  personal  property,  or  the  performance  of 
an  obligation,  or  any  portion  thereof,  such  person  may 
bring  an  action  against  the  conflicting  claimants  to  com- 
pel tbem  to  interplead  and  litigate  their  several  claims 
among  themselves.  The  order  of  substitution  may  be 
made,  and  the  action  of  interpleader  may  be  maintained, 
and  the  applicant  or  plaintiff  oe  discharged  from  liability 
to  all  or  any  of  the  conflicting  claimants,  although  their 
titles  or  claims  have  not  a  common  origin,  or  are  not 
identical,  but  are  adverse  to  and  independent  of  one  an« 
other.    [In  effect  March  3rd,  1881.] 

Interpleader— 8  CaL  592. 

§  387.  Any  person  may,  before  the  trial,  intervene  in 
an  action  or  |)roceeding,  who  has  an  interest  in  the  matter 
in  litigation,  in  the  success  of  either  of  the  parties,  or  an 
interest  against  both.  An  intervention  takes  place  when 
a  third  person  is  permitted  to  become  a  party  to  an  action 
or  proceeding  between  other  persons,  either  by  joining 
the  plaintiff  in  claiming  what  is  sought  by  the  complaint, 
387  or  by  uniting  with  the  defendant  in  resisting  the  claims 
cop  of  the  plaintiff,  or  by  demanding  anything  adversely  to 
104  6  i[)oth  the  plaintiff  and  the  defendant,  and  is  made  by  com- 
plaint, setting  forth  the  grounds  upon  which  the  interven- 
tion rests,  filed  by  leave  of  the  court  and  served  upon  the 
parties  to  the  action  or  proceeding  who  have  not  appeart'd, 
and  upon  the  attorneys  of  the  parties  who  have  appeared, 
who  may  answer  or  aemur  to  it  as  if  it  were  an  original 
complaint.    [In  effect  July  1st,  1874.] 
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Eminent  domain— intenrention  In,  sec.  1246. 
Complaint— generally,  see  sec.  426»  and  notes. 
Demnrror  -  sec.  430. 
Answer— sec  437. 

§  388.    Wben  two  or  more  persons,  associated  in  any 

business,  transact  such  business  under  a  common  name,     ^^° 

wbether  it  comprise  tbe  names  of  such  persons  or  not,     94^299 

tbe  associates  may  be  sued  by  such  common  name,  the 

summons  in  such  cases  being  served  on  one  or  more  of  the 

associates;  and  tbe  judgment  in  the  action  shall  bind  the 

joint  property  of  all  the  associates,  in  the  same  manner  as 

if  all  had  been  named  defendants,  and  had  been  sued  upon 

their  joint  liability. 

Bnaiaess  associates— common  name,  sec.  414;  3  Cal.  247;  S  Gal.  246; 
10  Cat  445;  2 J  Cal.  356;  30  GaL  '^Mt;  39  Gal.  93.  See  also,  Martin  v.  Bls- 
Ing,  2  Fac.  Goast  Law  J.  56. 

Mining  company— Welsh  v.  Eirkpatrick,  30  Gal.  203. 

§  389.  The  court  may  determine  any  controversy  be- 
tween parties  before  it,  when  it  can  be  done  without  preju-  .  ^°® 
dice  to  the  rights  of  others,  or  by  saving  their  rights;  but  95  266 
when  a  complete  determination  of  the  controversy  cannot 
be  had  without  the  presence  of  other  parties,  the  court 
must  then  order  them  to  be  brought  in.  And  when,  in  an 
action  for  the  recovery  of  real  or  personal  property,  a  perr 
son  not  a  party  to  the  action,  but  having  an  interest  in  the 
subject  thereof,  makes  application  to  the  court  to  be  made 
a  party,  it  may  order  him  to  be  brought  in,  by  the  proper 
amendment. 

Fnih  parties.— bringing  hi,  ft  Gal.  114, 281 ;  9  Gal.  98, 697;  12  Gal.  213 ; 
8 Cal.  iOU;  27  Gal  32»T30 Gal. 490;  38 Gal. 514:  44  Cal. 392. 

Allparttea  interested— should  be  brought  In,  53  Gal.  38,  sec.  382n. 

Joining  landlord— sec.  379. 

Party,  adding  and  amending  name  of— sec.  473;  1  Gal.  192;  3  Cal. 
S»;  7  Gal.  687;  9  Cal.  56;  49  GaL  m 

§  390.  Causes  of  action  upon  contract,  or  for  damages 
arSting  out  of,  or  pertaining  or  incident  to,  tbe  official  ad- 
ministration of  tlie  tire  departments  created  by  Acts  of 
the  Legislature  of  this  State,  sliall  be  brought  directly  by 
and  against  the  municipality  by  its  corporate  name  where- 
in the  damage  was  sustained.  Aud  the  said  Boards  of 
Fire  Commissioners  shall  not  be  sued  as  such,  except  to 
compel  or  re«train  the  performance  of  acts  proper  to  Ve 
compelled  or  restrainea  imder  and  not  within  the  discre- 
tion intended  to  be  conferred  by  this  Act.  [Approved 
March  12th,  1885.] 
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TITLE  rv. 

Of  the  Place  of  Trial  of  Civil  Actions. 

S  392.  Certain  actions  to  be  tried  wbere  the  subject  or  some  part  there* 

of  is  situated. 
S  393.  Other  actions,  where  the  canse  or  some  part  thereof  arose. 

iZH.  Place  of  trial  of  actions  aqrainst  counties. 
305.  Other  actions  according  to  the  residence  of  the  parties. 
386.  Action  may  bo  tried  iu  any  county,  unless  the  defendant  de> 
maud  a  trial  in  the  proper  county. 
S  397.  Place  of  trial  may  be  changed  in  certain  cases. 
S  3f)8.  When  Judge  is  disqualified,  cause  to  be  transferred. 
5  399.  Papers  to  be  transmitted.   Costs,  etc.   Jurisdiction,  etc. 
S  40U.  Proceedings  after  judgment  in  certain  cases  transferred. 

392  §  392.  Actions  for  tbe  following  causes  must  be  tried 

-ub?  a  *°  '^®  county  in  which  the  subject  of  the  action,  or  some 

102  aas  P^^*  thereof  is  situated,  subject  to  the  power  of  the  court 

392  *^  change  the  place  of  trial,  as  provided  in  this  Code : 

ccp  1.  For  the  recovery  of  real  property,  or  of  an  estate  or 

105  141  interest  therein,  or  for  the  determination,  in  any  form,  of 

106  58   such  right  or  interest,  and  for  injuries  to  real  property; 
392  2.  For  pirtition  of  real  property; 
^S^Soo        3.  For  the  foreclosure  of  all  liens  and  mortgages  on  real 

propf^rty.  Where  the  real  property  i.s  situated  partly  in  one 
county  and  partly  in  another,  the  plaintiff  may  select  either 
of  tue  counties,  and  the  county  fo  selected  is  the  proper  county 
f  r  the  trial  of  su^h  action;  provided,  that  in  the  c  tse  men- 
tioned in  this  subdivision,  if  the  plaintiff  prays  in  his  com- 
plaint for  an  injunction  pendin  x  the  action,  or  applies  pending 
the  action  for  an  injunction,  the  proper  county  for  the  trial 
S'lall  be  the  county  in  wliich  the  defendant  le  ides  or  a  ma- 
jority of  the  defendants  reside  at  the  commencement  of  the 
action.  [In  effect  March  lii,  1889.] 
Oommencement— of  actions  as  to  real  estate,  see  see.  78. 

Local  actxon—in  general,  5  CaL  461;  9  CaL  642;  13  CaL  321;  ISCaL 
220;  16  Cal.  432;  51  Cal.  5(>6. 
Two  counties— O'Neil  v.  O'Neil,  Feb.  20th,  1880. 
Riot— injuries  by,  see  Political  Code,  sec.  4453. 
Partition— generally,  sec.  752  et  seq. 
Foreclosure— 6ec.  726. 

VENUB  GBITSRALLT. 
Action— as  to  real  estate,  where  commenced,  sec.  392fi. 
Bias— of  Judge,  sec.  3d7n ,  and  subd.  4. 

Change  of— af^davit  for,  demand  for,  motion  for,  396m;  grounds  oC 
sec.  397  and  notes;  generally,  see  same. 
Convenience— of  witnesses,  sec.  397n,  and  subd.  3. 
Counties- actions  against  or  between,  sec.  394. 
Impartial  trial— no,  sec.  397n,  and  subd.  2. 
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Local  actions— sec.  392n,  sec. 
Officer— action  agfainst,  sec.  393,  suM  2. 
Fe]ialt7— or  forfeiture,  statutory,  sec.  393,  subd.  1. 
Boal  propert7— actions  concerning,  sec.  392. 
Besidence— of  defendants,  sec.  395. 
Transfer— of  case,  sees.  398-400. 
Transitory  actions— sec.  395. 
Two  counties— sec.  332n;  sec. 393,  subd.  1. 
Wrong  county— sec.  396;  397,  subd  1. 

§  393.  Actions  for  the  following  causes  must  he  tried 

in  tbe  county  where  the  cause,  or  some  part  thereof,  arose,      cop 
subject  to  the  like  power  of  the  court  to  change  the  place   ^^  "^ 
of  trial: 

1.  For  the  recovery  of  a  penalty  or  forfeiture  imposed 
by  statute;  except  that,  when  it  is  imposed  for  an  offense 
committed  on  a  lake,  river,  or  other  stream  of  water,  sit- 
iiatedin  two  or  more  counties,  tiie  action  may  he  brought 
in  any  county  bordering  on  such  lake,  river,  or  stream, 
and  opposite  to  the  place  where  the  offense  was  commit- 
ted; 

2.  Against  a  public  officer,  or  person  especially  ap- 
pointed to  execute  his  duties,  for  an  act  done  by  him  in 
virtue  of  his  ollice,  or  against  a  person  who,  by  his  com- 
mand or  in  his  aid,  does  anything  touching  the  duties  of 
suc'i  ofiicer. 

Act  ion©  by  public  officer— 0  Cal.  420.  Local  action— sec.  392n. 

§  394.  An  action  against  a  county,  or  city  and 
county,  may  be  commenced  and  tried  in  sucli  county,  or 
city  and  county,  unless  sue  li  act  ion  is  brought  by  a  county, 
w  city  and  county,  in  which  case  it  may  be  commenced 
ami  tried  iu  any  county,  or  city  and  county,  not  a  party 
tliereto.    [lu  effect  March  3rd,  1881.] 

§  335.  In  all  other  cases,  the  action  must  be  tried  in     gg. 
the  county  in  which  the  defendants,  or  some  of  them,  re-     ^^.p 
Bide  at  the  commencement  of  tlie  action;  or,  if  none  of   97  j:^9 
^e  defendants  reside  in  the  State,  or,  if  residing  in  this   97  643 
State,  and  the  county  in  which  they  reside  is  unknown  to       -.5 
the  plaintiif ,  the  same  may  be  tried  in  any  county  which      c^p 
the  plaintiff  may  designate  in  his  complaint;  and  if  the    102  48 
aelendant  is  about  to  depart  from  the  State,  such  action    1^2  a36 
niay  be  tried  in  any  county  where  either  of  the  parties  re-       396 
side,  or  service  is  had;  subject,  however,  to  the  power  of  ,  .^^^L. 
the  court  to  change  the  place  of  trial  as  provided  in  this  1  {JS  53 1 
Code. 

Coanty  where  defendants  reside— 15  Cal.  418. 
•Midence  cf  corporation— 22  Cal.  537. 
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396  §  396.  If  the  coanty  in  which  the  action  is  commenced 
^cp  jg  not  the  proper  county  for  the  trial  thereof,  the  action 
94  ^QA  ™^7>  notwithstanding,  be  tried  therein,  unless  the  de- 
»4  6ys  f  endant,  at  the  time  he  appears  and  answers  or  demurs, 

30 a      files  an  affidavit  of  merits,  and  demands,  in  writing,  that 

(cp       the  trial  be  had  in  the  proper  county. 

^7  167        Motion— time  of  making,  3  Cal.  438;  5  Cal.  117;  0  CaL  643;  28  CaL  246; 
88Cal.6<iO. 

AffldaTit  of  merita-JolmBoa  v.  Hyman,  Jan.  Term,  1875,  not  re- 
ported. 

Demand^does  not  mean  notice  of  motion,  Estrada  v.  Orena,  March 
23rd,  1880. 

397  §  397.  The  court  may,  on  motion,  change  the  place  of 
CJ5P       trial  in  the  following  cases : 

100  398        ^*  ^^^^^  ^^^^  county  designated  in  the  complaint  is  not 
104  €04     the  proper  county; 

2.  When  there  is  reason  to  believe  that  an  impartial 
trial  cannot  be  had  therein ; 

3.  When  the  convenience  of  witnesses,  and  the  ends  of 
justice  would  be  promoted  by  the  change; 

4.  When  from  any  cause  the  judge  is  disqualified  from 
acting. 

Change  of  venne— generally,  9  Cal.  607.642;  15  Cal.  418;  22  Cal.  127; 
28  Cal.  245;  32  Cal.  208;  37  Cal.  100;  46  CaL  246. 
Appeal— from  order  as  to  change  of  venne,  sec.  939,  subd.  3. 
Not  the  proper  county— 13  Cal.  321;  22  Cal.  537;  47  Cal.  192. 

Impartial  trial-unlikely,  3  Cal.  410;  6  Cal.  555;  23  Cal.  378;  46  CaL 

248. 

Oonvenience  of  witnesses— 15  Cal.  418;  47  Cat  192;  48  CaL  460;  49 
CaL  454. 

Bias  of  judge-sees.  1431. 1432;  12  CaL  500;  23  CaL  168, 682;  24  CaL  81, 
75;  53  CaL  251. 

398  §  398.    If  an  action  or  proceeding  is  commenced  or 

ccp       pending  in  a  court,  and  the  judge  or  justice  thereof  is  dis- 

^^   '■^'^      qualitied  from  acting  as  such,  or  if,  from  any  cause,  the 

3gg       court  orders  the  place  of  trial  to  be  changed,  it  must  be 

(.(.p       transferred  for  trial  to  a  court  the  parties  may  agree  upon, 

97  119     by  stipulation  in  writing,  or  made  in  open  court  and,en- 

W  8(i2     tered  m  the  minutes;  or,  if  they  do  not  so  agree,  then  to 

the  nearest  court  where  the  like  objection  or  cause  for 

making  the  order  does  not  exist,  as  follows : 

1.  If  in  a  Superior  Court,  to  another  Superior  Court. 

2.  If  in  a  Justice's  Court,  to  another  Justice's  Court  in 
the  same  county. 

[In  effect  March  3rd,  1881.] 
Siverseded  courts— sec.  76n. 
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§  399.  WTien  an  order  is  made  transferring  an  action  or 
proceeding  for  trial,  tlie  clerk  of  the  court,  or  justice  of  the 
peace,  must  transmit  the  pleadings  and  papers  therein  to 
the  clerk  or  justice  of  the  court  to  which  it  is  transferred. 
The  costs  and  fees  thereof,  and  of  filing  the  papers  anew, 
mnst  be  paid  by  the  party  at  whose  instance  the  order 
.was  made.  The  court  to  which  an  action  or  proceeding  is 
transferred  has  and  exercises  over  the  same  the  like  juris- 
diction as  if  it  liad  been  originally  commenced  therein. 

§  400.  "When  an  action  or  proceeding  affecting  the 
title  to  or  possession  of  real  estate  has  been  brought  in  or 
transferred  to  any  court  of  a  county  other  than  the  county 
in  which  the  real  estate,  or  some  portion  of  it,  is  situated, 
the  clerk  of  such  court  must,  after  final  judgment  there- 
in, certify  under  his  seal  of  office,  and  transmit  to  the 
corresponding  court  of  the  county  in  which  the  real  estate 
affected  by  the  action  is  situated,  a  copy  of  the  judgment. 
■  The  clerk  receiving  such  copy  must  file,  docket,  and  record 
the  judgment  in  the  record  of  the  court,  briefly  designat- 

'iog  it  as  a  judgment  transferred  from court  (naming 

the  proper  court). 
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TITLE  V. 

Of   the    Manner    of   Commencing 

Actions. 


I 


I 


405.  Actions,  how  commenced. 

406.  Coinpluint,  liow  indorsed.  When  summons  may  be  Issued,  and 

how  waived. 

407.  Summons,  how  issued,  directed,  and  what  to  contain. 

408.  Alias  summons. 

409.  Notice  of  the  pendency  of  an  action  affecting  the  title  to  real 

property. 

410.  Summons,  how  served  and  returned. 

411.  Summons,  how  served. 

412.  PubllcHtion  when  defendant  L9  absent  from  the  State,  con- 

cealed, or  a  foreign  corporation  havlnir  no  agent,  etc. 
41S.  Manner  of  publicutlon  and  Api>ointmcnt  of  attorney. 

414.  Proceedings  where  there  are  several  defendants,  and  part  onlj 

are  served. 

415.  Proof  of  service,  how  made. 

416.  When  Jurisdiction  of  action  acquired. 


405         §  405.    Civil  actions  in  the  courts  of  this  State  are 
ccp^^    commenced  by  filing  a  complaint.     [In  effect  July  Ist, 

Oommencement— generally,  4  Cal.  280;  lOCal.374;  21Cal.351;  29CaL 
238;  84  CaL  165.  Demand  before,  pleading,  sec.  426i».  Pendency  of  ao- 
tlon  from.  see.  1049.  , 

Issuance  of  summons— embraced  before  Amdt.  1874, 18  CaL  689;  19 
CaL  577.   Compare  as  to  Limitations,  sec.  350  and  note. 

§  406.  The  clerk  must  indorse  on  the  complaint  the 
day,  month,  and  year  that  it  is  filed;  and  at  any  time 
within  one  vear  tliereafter,  the  plaintiff  may  have  a  sum- 
mons issued;  and  if  the  action  be  brought  against  two  or 
more  defendants,  who  reside  in  different  counties,  may 
have  a  summons  issued  for  each  of  such  counties  at  the 
same  time.  liut  at  any  time  within  the  year  after  the 
complaiut  is  filed,  the  defendant  may,  in  writing,  or  by 
appearing  and  answering  or  demurring,  waive  the  issuing 
of  summons;  or,  if  the  action  be  brought  upon  a  joint 
contract  of  two  or  more  defendants,  ancfone  of  them  has 
appeared  within  the  year,  the  other  or  others  may  be 
served  or  appear  after  the  year,  at  any  time  before  trial. 
[In  effect  July  Ist,  1874.] 

One  year— mandatory,  53  CaL*  245;  no  definite  period  before  Amdt 
1860, 35  Cal.  300. 
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Delay— as  to  Issnance  of  summons,  35  Cal.  296;  as  to  senrlce  of  sum- 
mons,  see  sec.  410n.   Want  of  prosecution,  generally,  sec.  OMn. 

Sammona— Issuance  of,  generally,  34  Cal.  166:  86  Cal.  585.  Waiver  of 
Iflsoance,  4  CaL  281.  See  AOMlSSioir,  sec.  415;  Appbabanob,  see. 
1014;  CONSKN T,  sec.  283n. 

Clerk's  indorsement— as  to  ministerial  officers  generally,  see  see. 


label  and  slander  suits— Security  for  beginning,  see  Stats.  1871-72, 
p.  533. 

Appearance— sees.  476, 1014*. 

Alias  sommons— sec.  408. 

Beaidence  of  defendants— in  difleient  counties,  see  sec.  78  as  to 
l^nocBSS. 

Joint  contract— see  sec.  414. 

SUMMONS  GENERALLY. 

Alias— sec.  406. 

Amendment  of— sec.  473». 

Oommencement  of  action— not  element  of,  sec  40fiM. 

Contents  of— sec.  407n. 

Defendants— see  Sieve&al  DmnssmANTS. 

Delay— sec.  410n. 

Issuance  of— sees.  405n,  406  and  note. 

Jurisdiction— by  service,  sec.  416  and  note. 

Libel  and  slander— security  for  suit,  sec.  406ii. 

Lis  pendens— sec.  409. 

Person— authorized  to  serve,  sec.  410  and  note. 

Publication— service  by,  sees.  412, 413,  and  notes. 

Ptoof  of  service— sees.  410, 415,  and  notes. 

Service  of— proof ,  supra;  by  publication,  nipra:  mode  of,  sec.  411 
anrl  notes;  also  sec.  410,  CoPT  Complaibt.  note;  by  wbom  made,  see 
P£K80N,  supra;  setting  aside,  41tin. 

Several  defendants— part  served,  sec.  414  and  note;  extra  time  for 
service,  sec.  406. 

407.  Tbe  sammons  must  bo  directed  to  tho  defendant,  ^g. 
signed  by  tbe  clerk,  and  issued  under  tlie  seal  of  tbe  ^ 
court,  and  must  contain:  104  490 

1.  The  names  of  the  parties  to  tbe  action,  the  court  in 
which  it  is  brought,  and  the  county  in  which  the  com- 
plaint is  filed; 

2.  A  statement  of  the  nature  of  the  action  in  general 
terms; 

3.  A  direction  that  the  defendant  appear  and  answer 
the  complaint  within  ten  days,  if  the  summons  is  served 
within  tlie  county  in  which  the  action  is  brought;  within 
thirty  days,  if  served  elsewhere; 

4.  In  an  action  arising  on  contract,  for  the  recovery  of 
money  or  damages  only,  a  notice  that  imless  the  defend* 
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ant  90  appears  and  answers,  the  plaintiff  will  take  jadg- 
znent  for  the  sum  demanded  in  the  complaint  (stating  it); 

6.  In  other  actions,  a  notice  that  unless  defendant  so 
appears  and  answers,  tlie  plaintiff  will  apply  to  the  court 
for  the  relief  demanded  in  the  complaint.  The  name  of 
the  plaintiff's  attorney  must  be  indorsed  on  the  summons. 
[In  effect  March  2Uth,  1880.] 

Ftoceu— generally,  see  sec.  78n. 

Style  of  process— Const.  CaL  art.  6,  sec.  20;  Political  Code,  sec.  M. 

Title  of  court— 3  Cal.  102. 

Oontenta  of  saznmons— Subd.  1,  Parties,  44  CaL  690.  Sxtbd,  2,  Chaiw 
actor  of  action,  28  Cal.  151 ;  41  Cal.  314;  52  Cnl.  578.  StTBD.  3,  Time  to 
appear,  1  Cal.  4 1 6 ;  6  Cal.  62, 466 ;  and  particularly  see  44  Cal.  855.  Subd. 
4.  Notice  for  money  default.  2  Cal.  241.  8nBD.  5,  Notice  of  application 
for  relief  demanded,  8  CaL  619;  53  CaL  253;  generally,  2  Cal.  lH3i  7  Cal. 
ftil;  18  CaL  420. 

Abbreviationa,  etc.— sec  186.    Amendments— sec  473. 

§  408.  If  the  Bummona  U  returned  without  beinpr  served 

on  any  nr  all  of  the  defendaniH,  or  if  it  has  been  Inst,  the 

clerk,  upon  the  demmd  of  the  pUintiff,  may  is8ne  an  alias 

Bummont),  in  the  t>ame-form  a4  the  origiual;  jfrtwided,  that  no 

such  all  *»  summons  Kball  be  issued  after  the  expiration  of  one 

year  from  the  date  of  the  tiling  of  thd  complamt.    [In  effect 

March  8, 1887.] 

Alias  summons— not  too  late.  48  Cal.  464;  and  for  delay  as  to  sum* 
mons,  generally,  see  sec.  410fi ;  when  unnecessary,  40  CaL  572. 

§  409.  In  an  action  affecting  the  title  df  the  right  of 
409       possession  of  real  property,  the  plaintiff,  at  the  time  of 
^^p      filing  the  complaint,  and  the  defendant,  at  the  time  of 
96  dU4    filing  his  answer,  when  affirmative  relief  is  claimed  in 
each  answer,  or  at  anv  time  afterward,  may  record  in 
the  office  of  the  recorder  of   the  county  in  which  the 
property  is  situated  a  notice  of  the  pendency  of  the  action, 
containing  the  names  of  the  parties  and  the  object  of  the 
action  or  defense,  and  a  description  of  the  property  in 
that  county  affected  thereby.     From  the  time  of  Eling 
such  notice  for  record  only  shall  a  purchaser  or  incum- 
brancer of  the  property  affected  thereby  be  deemed  to 
have  constructive  notice  of  the  pendency  of  the  action, 
and  only  of  its  pendency  against  parties  designated  by 
their  real  names.    [In  effect  July  1st,  1874.] 

Lis  pendens— 13  Cal.  307, 591;  15  Cal.  263;  17  Cal.  149;  18  CaL  102,  206; 
21  Cal.  107:  23  Cal.  200:  23  Cal.  38, 355, 409:  24  Cal.  427:  27  CaL  60;  28  Cal. 
194;  34  Cal.  611;  36  Cal.  390;  43  CaL  253, 643;  51  Gal.  478. 

Alienation— by  person  in  possession,  sec.  747. 
Partition— recording  notice  of  suit,  sec.  755. 

410        §  410.  The  summons  may  be  served  by  the  sheriff  of , 
cop     the  county  where  the  defendant  is  found,  or  by  any  other 

95  654 
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person,  over  the  age  of  eighteen,  not  a  party  to  the  action. 
A  copy  of  the  complaint  must  be  served  with  the  sum-  a  -  f  5 
mons,  unless  two  or  more  defendants  are  residents  of  the 
same  county,  in  which  case  a  copy  of  the  complaint  need 
only  be  served  upon  one  of  such  defendants.  When  the 
summons  is  served  by  the  sheriff,  it  must  be  returned, 
with  his  certificate  of  its  service,  and  of  the  service  of  any 
copy  of  the  complaiut,  where  such  copy  is  served,  to  tlje 
ofiice  of  the  clerk  from  which  it  issued.  When  it  is  served 
by  any  other  ]>erson,  it  must  be  returned  to  the  same  place, 
wiih  an  atiidavit  of  such  person  of  its  service,  and  of  the 
service  of  a  copy  of  the  complaint,  where  such  copy  is 
served.    [In  effect  July  Ist,  1874] 

Sonrice  of  saxnmons— maimer  of,  sec.  411  aud  notes. 

Froof  of  Borvice— sec.  415. 

Copy  of  complaint— essential,  11  Cal.  373;  28  Cal.  153;  35  Cal.  279;  41 
Cal.  314.  Ccrtltiod,  formerly  liad  to  be,  51  CaL  615.  Single,  when  suf- 
ficient. 53  Cat.  7.17. 

Who  xasLj  senre— sheriff 's  deputy,  not  as  such,  6  Cal.  449.  Any  out- 
side person,  31  Cal.  240.  Who  could  serve  formerly,  34  CaL  391.  In 
Justices'  Courts,  sec.  B49. 

ShcriflTB  retora— sec.  415,  subd.  1,  note. 

Afidavit— sec.  415». 

Setting  aside  service— sec.  4l4ii. 

Service  after  return— 40  Cal.  572. 

Delay— in  serving  summons.  29  Cal.  238;  36  CaL  585;  39  Cal.  450;  45 
Cal.4!i;  47  CaL  614;  43  CaL  464;  in  Issuing  summons,  8ec.406ii;  In  pros- 
•cutioQ,  generally,  sec  594i». 

§  411.  The  summons  must  be  served  by  delivering  a     ..^ 
copy  thereof,  as  follows:  **^ 

1.  If  the  suit  is  against  a  corporation  formed  under  the  97  397 
laws  of  this  State,  to  the  president  or  other  head  of  the 
corporation,  secretary,  cashier,  or  managing  agent  thereof; 

2.  if  the  suit  is  against  a  foreign  corporation,  or  a  non» 
resident  joint  stock  company  or  association,  doing  busi- 
nes»  and  having  a  managing  or  business  agent,  cashier,  or 
secretary  within  this  State,  to  such  agent,  cashier,  or 
•ecTutary; 

3.  If  against  a  minor  under  the  age  of  fourteen  years, 
residing  within  this  State,  to  such  minor,  personally,  and 
also  to  his  father,  mother,  or  guardian;  or,  if  there  be 
none  within  this  State,  then  to  any  person  having  the  care 
or  control  of  such  minor,  or  with  whom  he  resides,  or  in 
whose  service  he  is  employed; 

^  If  against  a  person  residing  within  this  State,  who 
luis  been  judicially  declared  to  oe  of  unsound  mind,  or 
^capable  of  conducting  his  own  affairs,  and  for  whom  a 
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ffiiardian  has  been  appointed,  to  such  person  and  also  to 
nis  guardian; 

5.  If  against  a  county,  city  or  town,  to  the  president  of 
the  board  of  supervisors,  president  of  the  council,  or 
trustees,  or  other  head  of  the  legislative  department 
thereof; 

(>.  In  all  other  cases,  to  the  defendant  personally.  [In 
effect  July  Ist,  1874.] 

Mode  of  senrice— statute  the  gnide,  11  CaL  373;  43  Cal.  389;  oh  8he^ 
iff.  Political  Godo,8ecs.41!)(M192;  by  telegrapb,  sec.  1017;  generally,  9 
Cal.  616;  43  Cal.  484.  .  a         -^ 

SUBDivisiOirs  1, 2.  Corporations— 6  Cal.  185;  10  Cal.  342, 444;  41  CaL 
616.   Association— business,  sec.  388  and  notes. 

SiTBDivisioN  3.  Minor— father  suing,  before  Code,  51  CaL  615; 
guardian  of,  sec.  372. 

SnBDiyisi03r  4.  Insane  or  incompetent  person— guardian  of, 
sec.  372;  whoix)  no  g^utrdian,  63  Cal.  737. 

SxTBDivisiON  5.    Oounties  as  parties— see  Bbal  Pabtt  nr  lar- 

TEii£8T,8ec.367n. 

Subdivision  6.  Personal  service— mode  of,  16  CaL  386;  on  atto<>> 
ney-in-f  act,  45  CaL  455. 

§  412.  Where  the  person  on  whom  the  service  is  to  be 
made  resides  out  of  the  State,  or  has  departed  from  the 
State,  or  cannot,  after  due  diligence,  be  found  within  the 
State,  or  conceals  himself  to  avoid  the  service  of  sum- 
mons, or  is  a  foreign  corporation,  having  no  managing  or 
business  agent,  cashier,  or  secretary  within  the  State,  and 
the  fact  appears  by  affidavit  to  the  satisfaction  of  the 
court  or  a  3udge  thereof,  and  it  also  appears  by  such  affi- 
davit, or  by  the  verified  complaint  on  nle,  that  a  cause  of 
action  exists  against  the  defendant  in  respect  to  whom 
the  service  is  to  be  made^  or  that  he  is  a  necessary  or 
proper  party  to  the  action,  such  court  or  judge  may  make 
an  order  that  the  service  be  made  by  the  publication  of 
the  summons.    [In  effect  March  26th,  1880.] 

Section  generall7-4  Cal.  804;  6  CaL  201;  8  Cal.  449;  12  CaL  583;  34 
CaL  641;  47  CaL  144. 

SERVIOE  BY  PUBLIOATIOir. 

Affldavit-for,  12  Cal.  285;  23  CaL  85;  26  CaL  149;  30  CaL  611;  31  CaL 
842;  47  CaL  144;  50  Cal.  498. 

Order— for,  sec.  413;  cannot  direct  issuance  of  sommons,  20  CaL  81. 

Supplemental  complaint— 27  Cal.  300. 

Fictitions  person— against,  45  CaL  689. 

Justice's  Oourt— expressly  applied  to,  sec.  849. 

Jurisdiction— see  sec.  83i». 

Non-resident— against,  personal  Judgment  on,  53  Cal.  633. 

OonBtitutionaUt7-4»  Cal.  HI;  89  Cal.  439;  44  Cal.  389.  But  see  Bet 
Cher  V,  Chambers,  53  Cal.  635. 
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Direct  attack— strict  constnictlon  on,  12  Cal.  100;  47  Cal.  145. 

Collateral  attack— favorable  constraction  as  to  Superior  Courts,  33 
Cal.  5W:  Uahu  v.  Kelly.  34  Gal.  331;  37  Cal.  453;  44  Cah  359;  40  Cal.  374, 
ami  866  Ixtk:7DUENTS,  sec.  53n.  Strict  constructlou,  27  CaL  300;  81 
Cal.  342;  50  Cal.  002;  Belcher  o.  Cbainbers,  53  Cal.  635»  overruling  Uahn 
9.  Kelly,  supra. 

§  413.  The  order  must  direct  the  publication  to  be 
made  in  a  newspaper,  to  be  designated,  as  most  likely  to 
give  notice  to  tlie  person  to  be  served,  and  for  such  length 
of  time  as  may  be  deemed  reasonable,  at  least  once  a 
week;  but  publication  against  a  defendant  residing  out  of 
the  State,  or  absent  therefrom,  must  not  be  less  than  two 
months.    In  case  of  publication,  where  the  residence  of  a 
non-resident  or  absent  defendant  is  known,  the  court  or 
judge  must  direct  a  copy  of  the  summons  and  complaint 
to  be  forthwith  deposited  in  the  post-office,  directed  to, 
the  person  to  be  served,  at  his  place  of  residence.    AVhen 
publication  is  ordered,  personal  service  of  a  copy  of  the 
Bummons  and  complaint  out  of  tlie  State  is  equivalent  to 
publication  and  deposit  iu  the  post-office,  and  in  either 
case  tlie  service  of  the  summons  is  complete  at  the  expira- 
tion of  the  time  prescribed  by  the  order  for  publication. 
[In  effect  July  1st,  1874.] 

Section  generally— 5  C;il.  465;  9  Cal.  107,616;  26  Cal.  149;  45  CaL  90; 
applicable  to  Justice's  Court,  sec.  849. 

Designated  newspaper- 23  Cal.  85. 

Period  of  pablication-12  Cal.  100;  31  Cal.  173;  32  Cal.  347. 

Pabllcation  on  Sundays— 33  CaL  347. 

Froof  of  publication— eec.  415,  subd.  3». 

Completion  of  pnblication-tlme  to  answer  after,  5  Cal.  465;  Judg- 
ment by  default,  sec.  585,8ubd.  3. 

§  414.  When  the  action  is  against  two  or  more  defend- 
ants, jointly  or  severally  liable  on  a  contract,  and  the    414 
summons  is  served  on  one  or  more  but  not  on  all  of  them,  qJ^^q 
the  plaintiff  may  proceed  against  the  defendants  served  in    -^? 
the  same  manner  as  if  they  were  the  only  defendants.  ^cp 

Sestion  generally— see  sees.  579,  989;  also,  sees.  333.  388,  and  3  Cal.    103  207 
407. 6  Cal.  176, 607;  7  Cal.  443;  12  Cal.  351 :  13  Cal.  55»;  17  Cal.  564;  18  CaL 
S99, 402;  29 Cal.  429;  30  CaL  534;  35  Cal.  602;  89  Cal.  93. 

Joint  defendants— one  served,  10  Cal.  511 ;  Tay  v.  Hawlcy,  39  Cal.  93; 
Kelly  r.  iiandlni,  50  CaL  530;  as  to  partners,  see  sec.  388;  2  Cal.  89;  51 
CaL  184. 

§  415.  Proof  of  the  service  of  summons  and  complaint  a^k 

must  bo  as  follows:  ^.^p 

1.  If  served  by  the  sheriff,  his  certificate  thereof;  93  607 

2.  If  by  any  other  person,  his  affidavit  thereof ;  or, 

8.  In  case  of  publication,  the  affidavit  of  the  printer,  or 
Cods  Civ.  Pboc— 18. 
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nis  foreman  or  principal  clerk,  showing  the  same;  and  an 

affidavit  of  a  deposit  of  a  copy  of  the  sammons  in  l^e 

post-office,  if  the  same  has  been  deposited;  or, 

4.  The  written  admission  of  the  defendant  in  case  of 

Bervice  otherwise  than  by  publication;  the  certificate  or 

affidavit  must  state  the  time  and  place  of  service. 

Retnm  of  service  of  sammons— Intendments  as  to,  see  sec.  5SM ; 
sumciency  on  collateral  attack,  34  CaL  zai ;  45  Cat  456;  51  Cal.  615. 

Subdivision  l.  Sheriff's  certificate -3  Cal.  266;  5  Cal.  449;  6  CaL 
85;  23  Cal.  401;  45  Cal.  455;  sheriff 's  return,  generally,  8ec.683ii. 

Subdivision  2.  Affidavit—ll  Cal.  372;  28  CaL  152. 
Subdivision  3.  Affidavit  of  publication— 23  Cal.  85;  27  CaL  295;  SS 
Cal.  505;  proof  of  publication,  senorally,  sees.  2010, 2U11. 

Subdivision  4.  Admission  of  service— 9  CaL  321:  U  CaL  307:  35 
Cal.  528.  Time  and  place— 3  CaL  192;  6  Cal.  295;  28  Cal.  153.  Setting' 
aside  service— 50  CaL  185.  Section  in  general— 7  CaL  279;  9  CaL  616; 
31  Cal.  238;  34  Cal.  403, 612;  37  CaL  458;  43  CaL  385. 

§  416.  From  the  time  of  the  service  of  the  summons 
and  of  a  copy  of  the  complaint  in  a  civil  action,  where 
service  of  a  copy  of  the  complaint  is  required,  or  of  the- 
completion  of  the  publication  wben  service  by  publication 
is  ordered,  the  court  is  deemed  to  have  acquired  jurisclic- 
tion  of  the  parties,  and  to  have  control  of  ail  the  subse- 

?[uent  proceedings.  The  voluntary  appearance  of  a  de- 
endant  is  equivalent  to  personal  service  of  the  summons 
and  copy  of  the  complaint  upon  him.  [In  effect  July  Ist, 
1874.] 

An  act  concerning  service  of  summons  upon  absent  de- 
fendants by  publication,  approved  March  15th,  1872,  is  re- 
pealed.   [In  effect  March  20th,  1874.] 

Section  generally— 7  Cal.  62, 584;  80  CaL  439;  84  CaL  891, 579;  40  CaL 

640;  41  Cal.  41. 

Admission  of  service— sec.  415. 

Appearance— sec.  1014. 

Waiver  of  snmmoxLS— sec  408. 

Jurisdiction— generally,  see.  SSk;  aoanlred  bow,  Ibid.;  of  the  pei^ 
son.  Ibid. 


f 


TTTLB  VI. 

Of  the  Pleadings  in  Civil  Actions. 

CsAP.  I.    The  pleadings  in  general. 
IL    The  complaint. 
HL    Demurrer  to  the  complaint, 
rv.    The  answer. 
V.    Demurrer  to  answer. 
VL    Veriiication  of  nleadinss. 
VII.    General  rules  oi  pleadins. 
YUL    Variance—Mlatakes  in  Readings  and  amend- 
ments. 

[MT] 
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CHAPTER  L 

THE  FLEADINaS  IN  OZSNERAL 

!430.  Dpflnltfon  of  pleadings. 
421.  This  Code  prescribes  the  fonn  and  rules  of  pleadings. 
422.  Wliat  pleadings  are  allowed. 

§  420.  Tlie  pleadings  are  the  formal  allegations  by  tlie 
parries  of  their  respective  claims  and  defeuses,  for  the 
judgment  of  the  court. 

S  421.  Tlie  forms  of  pleading  in  civil  actions,  and  the 
rules  by  which  the  sumciency  of  the  pleadings  is  to  be 
determined,  are  those  prescribed  in  this  Code. 

One  form  of  action— sec.  807  and  note. 

Forms  of  pleading— 10  Gal.  658;  17  Cal.  497. 

Oeneral  roles  of  pleading— sec.  452  et  seq. 

Abolition  of  old  systems— 12  CaL  147;  81  GaL  U6. 

CODE  PLEADINGk 

Leading  cases— 10  CaL  22;  Green  v.  Palmer,  15  CaL  414;  16  CaL  248  { 
82  Cal.  45U;  37  CdL  250;  naskell  v.  IlaskeU,  March  5th,  1880. 

Forms  adopted— 14  CaL  82;  24  Cal.  463;  and  see  sees.  407, 421. 

Abbreviations  and  numerals— sec.  186. 

Rules— sec.  452  et  *eq.;  15  CaL  419. 

Liberal  constmction— sees.  452, 473, 475. 

Fictions— disapproved,  16  CaL  243;  22  CaL  570. 

Common  counts— see  Indebitatus  Assuxpsit,  sec.  426fi. 

Ordinary-  language— 16  CaL  244. 

Oonciseness— required,  15  CaL  418;  In  complaint,  sec  426,  subd.  S. 

Repetition— forbidden,  15  Cal.  418. 

Facts,  allegation  oi—Soiay  and  wholly,  2  Cal.  86, 296, 468;  8  Cal.  121, 
V^\  229;  9  Cal.  G15;  10  Cal.  555;  14  CaL  459;  15  Cal.  414, 415;  30  CaL  820;  39 
Cal.  S-'K):  Ai  CaL  475;  49  Cal.  522;  45  Cal.  616;  50  CaL  298;  and  see,  as  to 


82  Cal.  I'M;  39  Cal.  317: 47  Cal.  488;  48  Cal.  450;  Harris  v.  HiUegass,  March 
30tb,  1880;  Conner  V.  Bludworth,  AprU  26th,  1880. 

Timo-89  Cal. 74;  40  Cal.  355;  44  Cal.  299. 

Lawy  conclusions  of— not  to  be  averred,  12  Cal.  934;  19  CaL  414. 415; 
21  Cal.  110;  29  CaL 453;  31  Cal.  72. 271:  44  Cal.  264;  46  Cal.  17;  91  Cal.  210; 
but  866  34  CaL  46;  47  Cal.  488;  and  see  indebitatus  ASSUMPSIT  under 
Complaint  in  Pastioulab  Cases,  sec.  426ft. 
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§  422.  The  only  pleadings  allowed  on  the  part  of  the 
plaintiff  are — 

1.  The  complaint; 

2.  The  demurrer  to  the  answer. 
And  on  the  part  of  the  defendant— 
L  The  demurrer  to  the  complaint; 
2,  The  answer. 

Uader  Practice  Act— 49  CaL  MO. 
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CHAPTER  n. 

THB  COMPLAINT.- 

i42S.  Complaint,  first  pleading. 
42ft.  Complaint,  what  to  contain. 
427.  Wbat  caoses  of  action  may  l>e  Joined. 

§  425.  The  first  pleading  on  the  part  of  the  plaintiff  is 
the  complaint. 

496       §  426.  The  complaint  most  contain — 
Q^^P       1.  The  title  of  the  action,  the  name  of  the  court  and 
gi  ,.J  county  in  which  the  action  is  brought,  and  the  names  of 
the  parties  to  the  action; 

2.  A  statement  of  the  facts  constituting  the  cause  of 
action,  in  ordinary  and  concise  language; 

3.  A  demand  of  the  relief  which  the  plaintiff  claims. 
'     If  the  recovery  of  money  or  damages  be  demanded,  the 

amount  thereof  must  be  stated. 
Complaint,  generall7-«ee  Codb  FLBADnro,  sec  421ii. 

CONTENTS  OF  COMPLAINT. 

STTBnmsiov  1.  Title— defective,  sec.  1046.  Court— flee  3  CaL19S. 
venue— generally,  sees.  392-400.  PartieB— generally,  sees.  367-389; 
names  of,  sees.  888, 474;  13  Cal.  75;  and  see  44  Cal.  630. 

Pttbdiyisioh  2.  Facta— how  alleged,  see  Codb  Plbapiito,  see. 
421fi.   Concise  and  ordinary  langaage— see  Codb  Flbaduto,  seo. 

STTBDnnsioir  3.  Relief— sec.  OSOii.  Damages-flee  Complaiht  nr 
Pabticulab  Casbs,  infra,  and  sec  667,  subd.  fin.  Croso-complaint 
-sec.  442.  * 

COMPLAINT,  IN  PABTICULAR  CASES. 

Acooxmt— Items,  omitting,  sec.  494 :  stated,  9  CaL  360;  and  see  18  CaL 
427.  Accounting— fluit  for,  17  CaL  178;  Quackenbosh  v.  Sawyer,  March 
2gth,  1880:  in  partnerships,  2  Cal.  86:  3  CaL  294;  4  Cal.  320;  6  Cal.  674;  36 
CaL  4S4;  43  Cal.  11 :  48  Cal.  171 ;  50  Cal.  77.  Adminlstratoi^-6Cal.  393:  10 
Cal.  559;  12  Cal.  314 :  28  Cal.  182;  38  Cal.  21 ;  50  Cal. 456;  see,  also,  sees. 377, 
1582.  Ainendmeni— sec.  473»;  also  see  sees.  432,  472.  Assessment, 
street— see  Taxes.  Assignee— of  bankrupt,  48  CaL  450 ;  generally,  see 
Assioiru EKT,  sec.  368».  Assumpsit— see  Ikdbbitatus  Assumpsit, 
and  CONTBACT.  Bond— 4  CaL  15;  30  CaL  629;  52  Cal.  504.  Common 
counts— soe  Indebitatus  Assumpsit.  Contract— ^fcrmen/,  sees. 
447-9:  26  Cal.  294, 302;  37  Cal.  253;  U  Cal.  603;  51  Cal.  210.  Breach,  30  CaL 
570:  48  Cal.  472;  50  CaL  520;  53  Cal.  461.  Conditions  preeedaitf  800,457;  60 
CaL  350.  Consideration— 10  Cal.  4G1:  17  Cal.  lOij  84  CaL  147.  Frauds, 
Statute €f—2»  Cal.  599:  43  Cal.  463, 509:  46  Cal.  267:  51  CaL  210.  Implied, 
tort  waived,  3  CaL  463;  12  CaL  80:  18  CaL  626;  22  GoL  246;  35  CaL  194;  43 
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raL  303;  53  Cal*.  713;  Payne  v.  EUiot,  Marcli  18th.  1880;  and  see  il«. 

I  LEVIS,  and  Tkover.    Oorporations— sec.  471 ;  5  Cal.  300;  9  Cal.  45J; 

I I  CaL  258;  37  CaL  360, 541.  Damages— averring  generally,  1  Cal.  47!);  19 
riL28;  22  CaL  221;  41  CaL  535;  50  Cal.  280:  extent  of  claim,  see  2  Cal.  25S; 
S'CaUOii:  37 Cal. 283:  4:)GaL627:  audsec.560:  special, where,  1  l\'il..V4; 
7  Cal.%  10CaL2S;  28  CaL  102;  30  Cal. 07;  34  CaL  iSS;  3SCaL6J)0;  41  CaL 
I  5;  Al  Cal.  165.  Defect— curing,  sec.  473;  51  Cal.  175.  Drjmand— atro^• 
l  "*>'•  by,  16  Cal.  77;  averment  of,  see  form  of  allegation  of;  <'oii\'cr. 
}  ou,l  Cal.  160;  II  CaL  803;  12  Cal.  495;  22  Cal.  164;  23  Cal.  360;  30  Cal. 
) «;  38  CaL  583;  50  Cal.  3o7:  deed,  25  CaL  266;  47  Cal.  71 :  dctcution.  iiu- 
l'.irfal,8ee  conversion;  ejectment,  16  Cal.  JK);  33  CaL  200;  46  Cal.  5W: 
<  ttciit  of.  23  CaL  370;  form  of  allegation  of,  22  Cal.  251;  3^  Cal.  5U:): 
f  -aud.  36  CaL  165:  money  claims.  6  CaL 29;  7  Cal.  422;  22  Cal.  27  v,  23  Cnl. 
t  :  personal  proper^,  for,  see  conversion ;  promissory  notes,  12  Cal. 
4.»;  22  Cal.  278;  48  Cal.  160;  43  CaL  467;  51  CaL  239:  stockholder,  3 )  CaL 
d.'J;  miretles.  15  Cal.  9;  torts,  see  conversion;  trustees, 40  Cal.  614;  ven< 
•1or*:«  Hen.  50  CaL  23.  Detainer— unlawful,  sec.  1166;  generally,  sees. 
1I5.M17:).  Divorce— 51  Cal.  541,  and  see  under  note  to  sec.  76  snl>d.  4. 
Ljoctment— sec.  455;  15  Cal.  23;  Payne  v.  Treadwell.  16  CaL  223;  18  Cal. 
4:^:  13  Cal.  113;  24  Cal.  260;  38  Cal.  216;  39  CaL  5S5;  41  Cal.  505;  40  CaL  8; 
4.'CnL21.263;  4tCaL638;  50CaL  253,603:  as  to  DBMAlf  D,  see  that  head, 
eminent  domain— 53  CaL  223.  Equity— see  Rbliep,  sec.  580r  ;  50  Cal. 
lui),202.422;  and  see  Sfecifio  Pbufobhakcb.  Trust.  Estoppel— 
p-^ncrUly.  sec.  15)08n.  Executor— see  Admutistrator.  Fees— of 
f'luriff.  49  CaL  421.  Forcible  entry— see  Detainer,  Unlawful. 
roreclosore— setting  aside,  49  CaL  676;  action  generally,  sec.  726. 

.iraad-facts  setting  forth,  7  Cal.  206;  10  CaL  411 :  21  CaL  642;  23  Cal.  77; 
27  CaL  16:1:  30  CaL  666;  35  Cal.  714;  37  CaL  355;  39  CaL  123:  50  CaL  202; 
Inyuc  V.  Hlliott.  March  18th,  1880;  combination  for,  25  CaL  55().  Goods 
»)ld— to  wife,  53  Cal.  74;  generally,  see  Indebitatus  Assumpsit. 
1  idcUitatus  assumpsit— sufflcieuey  of  count  in,  10  CaL  337 ;  13  CaL  171 ; 
n Cal.  riO;  WUklus  v,  Stidger,  22  CaL  232;  AbatUe  v.  Carillo,  32  Cal.  172; 
4'  CaL  141;  De  U  Guerra  r.  NewhaU,  May  15th.  1830:  generally,  6  CaL 
li);  10  Cal.  337;  14  CaL  147;  41  Cal.  19.  Indemnity— offer  of,  28  Cal.  562. 
I  ijnnction— 53  CaL  416;  preventive  relief,  generally,  580r  ;  preliminary 
i'ljuuction,  sec.  S27>  and  generally,  sec.  525  et  seq.  Injury— 48  Cal.  409; 
bi  Cal.  460;  51  CaL  116:  also,  see  NBaLiOBNCB.  Insurance— flro,  own- 
ership of  policy,  47  CaL  416.    Intervention— sec.  387.    Judgment— 

,314;  50  CaL  525;  suit  to 

J  sec.  667.   Landlord— 2 

Malicious  prosecution— 18  Cnl. 

f^;  50  CaL  115.  Mining  stocks— see  cases  under  Conversion  an<l 
KPzciyio  PBRFOBMANOB.  Mistake— 48  Cal.  276.  Money  had  and  ro- 
c6ived-33  CaL  650.  Negligence— 3  CaL  109;  48  Cal.  221, 40:).  Parties- 
generally,  sec.  367  rt  <e47.  Partnership  suits— see  Accounting.  Peo- 
ple—1)7,25  CaL  242;  and  see  under  Bbal  Party  in  Interest,  roc 
*Sin.  Personal  property— taking,  49  Cal.  612;  and  see  Trover. 
Promissory  note— 28  Cal.  245;  32  Gal.  569;  35  Cal.  118;  36  Cal.  299;  4^ 
niL  3!i5:  as  to  DEMAND,  see  tliat  head.  Redeem— suit  to,  50  Cal.  549. 
reference— pleading  by,  50  Cal.  298.  Relief— limits  of,  sec.  580  and 
notes.  Replevin— 47  Cal.  5.  Sheriff- {gainst,  see  Fees.  Slander- 
sec.  MO.  Specific  performance— 50  Cal.  422;  and  generally,  see  Spb- 
civio  Relief,  sec.  580».  Statute— 3  CaL  236;  9  Cal.  424,  and  see 
<-AZSs:  pleadmg,  generally »  sees.  458,  459.  Successorship— 49  Cal. 
347;  and  generally,  see  see.  885.  Supplemental  complaint— sec.  464. 
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Tazes-49Cia.l50,623;  5lGa1.2l7.  Tender-53  Gal.  597.  Title— qnlot- 
Ing,  8ft  Gal.  30;  38  Gal.  679;  A3  Gal.  395:  and  generally,  see  sees.  738, 10£^. 
Tort— Joint,  53  Gal.  654.  Tre8pas8-49  Gal.  617;  51  Gal.  303;  53  Gal.  141. 
Ttover-^8  Gal.  152;  il  Gal.  617;  50  Gal.  367, 616:  Payne  v.  EUiott,  Marr!i 
IBth,  1880.  lYa8t-50  Gal.  107.  Usage  of  trade— sec.  1870,  subd.  12;  -i  i 
Gal.  209.  Vendor's  lien— 8  Gal.  398.  v  erifioation— sec.  446.  Work  an  1 
labor— Downing  v.  Graves,  April  8th,  1880. 

§  427.  The  plaintiff  may  unite  several  causes  of  iKction 
**J      in  the  same  complaint,  where  they  all  arise  out  of — 
96  401        ^'  Contracts,  express  or  implied ; 

2.  Claims  to  recover  specific  real  property,  with  or  witli- 
^7      out  damages  for  the  withholding  thereof,  or  tor  waste  com- 
102  510   mitted  thereon,  and  the  rents  and  profits  of  the  same; 

104  640      3.  Claims  to  recover  specific  personal  property,  with  or 
427      without  damages  for  the  withholding  thereof; 

ccp         4.  Claims  against  a  trustee  by  virtue  of  a  contract  or  by 

105  6»»  operation  of  law; 

5.  Injuries  to  character; 

6.  In]uries  to  person; 

7.  Injuries  to  property; 

The  causes  of  action  so  united  must  all  belong  to  one 
only  of  these  classes,  and  must  affect  all  the  parties  to 
the  action,  and  not  require  different  places  of  trial,  and 
must  be  separately  stated;  but  an  action  for  maliciou.s 
arrest  and  prosecution,  or  either  of  them,  may  be  united 
with  an  action  for  either  an  injury  to  character  or  to  the 
person. 

Uniting  causes  of  zcMon—Oeneralli/—^  Cal.  224;  7  Gal.  133;  9  Gal. 
642;  17  Gal.  261 ;  23  Gal.  1*)7:  Wilson  v.  Gastro,  31  Gal.  428;  46  Gal.  169;  52 
GaL  171.  Stating  separately,  14  Gal.  146.  543;  15  Gal.  151;  IS  Gal.  576;  21 
Gal.  197.  Improper  Joinder,  and  oblection  to,  sec.  430,  subd.  5;  31  Cal. 
428;  50  Gal.  623;  51  Cal.  489;  52  Cal.  250. 

Subdivision  1.  Contracts— 10  Cal.  233, 299;  22  Gal.  457;  24  Gal.  579; 
25  Gal.  266;  28  Cal.  105;  42  Gal.  245;  46  Cal.  270;  48  Gal.  478;  50  Gal.  652. 

Subdivision  2.  Real  property— 4  Cal.  291;  5  Gal.  225;  14  GaL  25;  15 
Cal.  152. 

Subdivision  3.  Replevin— sfenerally,  sec.  509  e/  uq. 

Subdivision  4.  Trustees— 28  Gal.  632. 

Subdivision  5.  Libel  or  slander— pleading,  sec.  460. 

Subdivision  6.  Personal  injuries— 4  Cal.  27. 

Subdivision  7.  Injuries  to  property— 3  GaL  440;  12  GaL  855;  32  GaL 
585, 690;  43  CaL  180.  f    r      / 
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CHAPTEB  HL 

DEMURRER  TO  TUB  COMPLAINT. 

I  490.  Wben  defendant  may  demur. 

I  431.  I>emurrer  must  specify,  etc.  May  be  taken  to  part.  Hay  aii> 
swer  and  demur  at  same  time. 

!  432.  What  proceedings  are  to  he  had  when  complaint  amended. 

S  43S.  Objection  not  appearing  on  complaint*  may  be  taken  by  an- 
swer. 

S  434.  Objections,  when  deemed  waived. 

§  430.  The  defendant  may  demur  to  the  complaint 
witbin  the  time  required  in  the  summons  to  answer,  when 
it  appears  upon  the  f aco  thereof,  either — 

1.  That  the  court  has  no  jurisdiction  of  the  person  of  the 
defendant,  or  the  subject  of  the  action ;  or, 

2.  That  the  plaintiff  has  not  legal  capacity  to  sue;  or, 

3.  That  there  is  another  action  pending  between  the 
same  parties  for  the  same  cause;  or, 

4.  That  there  is  a  defect  or  misjoinder  of  parties  plaintiff 
or  defendant;  or, 

5.  That  several  causes  of  action  have  been  improperly 
united;  or, 

G.  That  the  complaint  does  not  state  facts  sufficient  to 

constitute  a  cause  of  action;  or, 

7.  That  the  complaint  is  ambiguous,  unintelligible,  or 

uncertain.  

DEMUHRFiR  GENERALLY. 

OSce— admits  facts,  8  Gal.  897:  19Cal.l28;  24  Gal.  602;  38  Gal.  337;  and 
should  not  state  them.  24  GaL  239:  to  whole  or  part,  sec.  431 ;  raises  k»- 
sue  of  law,  sees.  569, 692. 

Limits— not  too  general,  1  Gal.  448;  4  GaL  830;  10  Gal.  237;  24  Gal.  382: 
26  GaL  294:  47  Cal.  «0, 608;  49  Gal.  660:  jrrounds,  specifyint;,  sec.  431 ;  uot 
to  jprayer,  10  GaL  299;  28  GaL  228;  38  Cu.  230:  not  for  change  of  venue, 
13  Cal.  321 ;  and  see  sec.  896. 

Sustained— when,  60  GaL  276, 820, 688;  Hartman  «.  Olvera,  December 
23tli,  1879, 4  Fac.  G.  L.  J.  462. 

Senrice  of— sec.  465. 

Notice— of  ruling  on,  time  runs  from  service  of,  sec.  476. 

As  appearance— sec.  1014. 

Hearing  on— sees.  693, 594. 

Judgment  on— sec.  636. 

GROUNDS  OF  DElyKURRER. 

SuBDnnsioV  l.  No  jurisdiction— 6  GaL  386;  16  GaL  432;  49  GaL  361 ; 
68  GaL  267.  Raiting  at  any  ttage  qf  the  proceedings,  see  Kon-Waivbb, 
UC.434f>. 
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SUBDiTTSTOTr  2.  DlsabiUtf  of  plaintiff— «ee  Pabtiss,  sec.  867  ef 
ieq.i  4:)CaL455. 

Subdivision  3.  Another  action  pending— generally,  14  CaL  42;  27 
Cal.  105. 358;  23  CaL  314;  32  Cal.  628;  3(>  Gal.  132;  41  CaL 62. 

Subdivision  4.  Joinder  of  parties— generally,  sees.  S78,  381,  3S2» 
883,  414,  578,  579:  estoppel  on  objection  as  to,  4  Cal.  197;  40  CaL  lUi: 
waiver  of  objectlou  as  to,  sec.  434. 

Non-joinder— of  plaintiffs,  sec.  382;  8  CaL  270,  465;  8  CaL  516,  but 
see  sec.  8^;  13  Cal.  126;  21  Cs^  164;  30  CaL  96:  of  defendants,  8  Cal,  74; 
11  CaL  366;  17  CaL  503;  23  Cal.  245;  30  CaL  455;  38  CaL  24;  44  CaL  896;  .J 
CaL  2<J6. 

Misjoinder-Kyf  plaintiffs,  sees.  878, 8S1, 382, 434 ;  6  Cal.  471 ;  10  CaL  80?, 
847;  21  Cal.  633:  26  CaL  337;  20 CaL 639;  40 CaL  165;  50 Cal. 459:  of  defend- 
ants, 5  CiU.  313:  30Cal.54(t;  Wllsoii  v.  Castro,  31  CiL  426;  44  CiU.  31:s 
43  CaL  234 ;  53  Cal.  665 ;  "  Debris  "  case,  53  Gal.  721 ;  Hooper  v.  Flood,  Feb- 
ruary 28tb.  18«0. 

Subdivision  5.   Misjoinder  of  oatnes  of  action— 7  Cal.  133;  10  Cal. 

217;  43  CaL  ISO:  47  CaL  87;  50  CaL  523,  652;  51  Cal.  431,  511;  52  CaL  250; 
SLiskell  V.  llaskcll,  Marcli  5tli.  1880:  generally,  see  sec.  427,  and  notes. 

Subdivision  6.  Insufficiency  of  complaint— 10  Cal.  847,  659;  12 
CaL  314 ;  15  Cal.  414 ;  18  CaL  75;  19  Gal.  85, 481 ;  20  CaL  211 ;  23  CaL  457 ;  26 
Cal.  2<)4;  29  Cal.  45;  Kent  v.  Snydor.  80  Cal.  672:  42  Gal.  279;  47  CaL  87; 
49  CaL  455.  560;  50  Cal.  127. 298:  52  Cal.  142, 473, 504;  53  Cal.  74, 267:  Has- 
kell V.  Haskell,  March  5th,  l880;  Conner  v.  Bludworth,  April  26th, 
18S0.   Raising  at  any  time*  see  Non-Waivbb,  sec.  434n. 

Sxtbdivision  7.  Ambiguity- 25  Cal.  82;  29  CaL  156;  86  Cftl.  195;  89 
CaL  618;  41  Cal.  595, 657;  43  Cal.  191;  45CftL21,125;  47  CaL  488;  MCaL 
132,639;  53  Cal.  435. 

431         §  *^^'  ^^^  demurrer   must    distinctly  specify  the 
OOP      grounds  upon  which  any  of  the  objections  to  the  com- 
96  493    plaint  are  taken.    Unless  it  do  so,  It  may  be  disregarded, 
it  may  be  taken  to  the  whole  complaint  or  to  any  of  tlie 
causes  of  action  stated  therein,  or  the  defendant  may  de- 
mur and  answer  at  the  same  time. 

Specifying  grounds-^  CaL  836;  25  Gal.  82;  80  Cal.  666;  89  CaL  401 ;  44 

CaL  43;  50  CaL  121;  52  CaL  356;  and  see  DEMURaBB  OBNEBALLT* 

lAtnits,  not  too  general,  sec.  430». 

Whole  or  Fart— 31  CaL  103;  47  CaL  603,  and  sec.  430»  as  to  generality. 

Demurrer  with  answer— 31  Cal.  101;  82  CaL  206:  answer  after  de- 

;murrer,  as  waiver,  1  Cal.  206,470, 481. 

§  432.  If  the  complaint  is  amended,  a  eo]>y  of  the 
amendments  must  be  tiled,  or  the  court  may,  in  its  discre- 
tion, require  the  complaint,  as  amended,  to  be  tiled,  and 
a  copy  of  the  amendments,  or  amended  complaint,  must 
be  served  upon  the  defendants  affected  thereby.  The  de- 
fendant must  answer  the  amendment  or  the  complaint,  as 
amended,  within  ten  days  after  service  theieoi,  or  such 
other  time  as  the  court  may  direct,  and  judgment  by  de- 
fault may  be  entered  upon  failure  to  answer,  as  in  other 
cases.    [In  effect  March  9th,  1880.] 

Amendment— generally,  sees.  472, 473;  to  complaint,  sec.  473»,  28  CaL 
673. 


t  OL  1»:  »  CaL  Iffi;  )2  OaL  111:  ten  Oayt, 

Ottnlt-X  CbL  192;  gtnennj,  tec.  U5. 

§  433.  When  an;'  of  the  matters  euamerated  in  sectlou  *3» 
130  do  uot  appear  upon  the  face  of  tlia  complaiat,  tbo  ob-  <^9iL, 
jectiuD  may  bo  takea  by  answer.  ^^  '•" 

Objectloii  braiuwei— Jft  CDLmj  ti  00.270;  t7CaL2:U  O  Col.  ISO. 

S  434.  If  no  objection  be  takan,  eitlier  by  demairer  or  434 
anstrer,  tLe  defeoUaut  mast  be  deemed  to  liavo  waired  ccp 
tlio  same,  excepting  only  tbe  objection  to  tlia  jurisdiction  9b  isa 
dI  tbe  court,  anil  tlia  objection  tbnt  tlie  complaint  does  uot  ^^  ^^^ 
state  facta  sufficient  to ' _— .-_ 


objection  W  Jut 


*  Jurladlctlon  luul  compUinCa  Talldlry, 
leeEllnHS,  10 ChI. KOi  rf^L Kl-.iaCiL 
r.  Heotscli  s.  rorter,  M  CrL  M«. 
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CHAPTEB  rV. 


437.  Answer,  what  to  contaliv 

438.  When  counter-claim  may  he  set  np. 

439.  When  defendant  omits  to  set  up  coonter-clalm. 

440.  Counterclaim  not  barred  by  death  or  assignment. 

441.  Answer  may  contain  several  grounds  or  defense.   Defendant 
may  answer  part  and  demur  to  part  of  complaint. 

437        §  437.  The  answer  of  the  defendant  shall  contain: 
ccp        1*  A  general  or  speciiic  denial  of  the  material  allegations 
91  174  of  the  complaint  controverted  by  the  defendant; 

2.  A  statement  of  any  new  matter  constituting  a  de- 
437     fense  or  counter-claim.    If  the  complaint  be  verified,  the 
CCP      denial  of  each  allegation  controverted  must  be  specific, 
98  646    i^jj^  ijq  made  positively,  or  according  to  the  information 
and  belief  of  the  defendant.    If  the  defendant  has  no  in- 
formation or  belief  upon  the  subject  sufficient  to  enable 
liim  to  answer  an  allegation  of  the  complaint,  he  may  so 
state  in  his  answer,  and  place  his  denial  on  that  ground. 
If  the  complaint  be  not  verified,  a  general  denial  is  suffi- 
cient, but  only  puts  in  issue  the  material  allegations  of 
the  complaint.    [In  effect  July  1st,  1874.] 

Oontents  and  character  of  BXiSTfer— After  demurrer  werruled,  45 
Cal.  272.  Clwtsifieation  <if  defenses,  Tiercy  v.  Sabin.  10  Cal.  22,  MS;  21 
Cal.  60.  Election  as  to  d^enses,  22  Cal.  671 :  90  Cal.  200.  OeneraUy^  sees. 
431  to  434. 441. 452 :  1  Cal.  18, 194. 362,  StiS.  Narrowness,  18  Cal.  401 ;  27  Cal. 
669.  Prohibited  defenses,  36  CaL  378;  46  Cal.  100.  Several  answers,  13  CaL 
92;  34  Cal.  47.    Wmver  by,  1  Cal.  206, 471, 481 ;  50  Cal.  185. 

SUBDiVTSioir  1.  General  denial— see  snbd.  2.  and  Denials,  ivfreu 
Speciflo  denial— see  subd.  2,  and  Denials,  infra.  Material  allega- 
tions—see subd.  2,  and  Denials,  infra. 

Subdivision  2.  Generally— l  Cal.  362, 371;  4  Cal.  233;  9  CaL  74;  SI 
Gal.  11, 430;  80  Cal.  173, 4%);  31  Cal.  225;  82  Cal.  620:  85  Cal.  274:  40  CaL 
100,425.  New  matter— see  tn/ra.  Defenses— broadly,  see  classification 
of.  under  Contents  and  Chabaoteb  of  Answeb,  supra;  strictly, 
see  New  Mattba,  under  Confession  and  Avoidance.  Oonater- 
claim— see  New  Matteb,  infra.  Verification  of  pleadings— sec. 
446  et  seq.  Speciflo  denial— see  Denials,  ir^ra,  Infonnation  and- 
belief— see  Denials,  infra.  General  denial— see  Denials,  infra. 
Material  allegations— see  Denials,  infra;  conclusions  of  law,  not  to 
he  denied,  see  same;  denials  on  information  and  belief,  see  same. 

DENIALS. 

Admissions,  as  afibcting— generally,  18  Cal.  434;  37  CaL  Itf:  by  at- 
tomey,  sec  283,  subd.  1,  note;  S  CaL  80. 
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OoncfaiBlons  of  law,  of— Improper,  9  Cal.  38;  14  GaL  112;  17  Cal.  871; 
IBCaL  SO;  21  GaL  215;  23  CaL  338;  33  Cal.  128;  35  Cal.  452;  51  Cal.  541. 
(JonjimctiTe— iDsnfflclent,  see  SPBonno  Denial,  when  insiifflcleiit. 
Damages— controverting  allegation  of,  12  CaL  231 ;  22  CaL  223. 

GeaeTal->2  Cal.  494. 610;  11  Cal.  (H:  14  CaL  508:  18  Cal.  391 ;  22  CaL  229; 
a  CaL  401;  Am.  Co.  v.  Bradford,  27  Cal.  807:  32  Cal.  m,  8i8;  44  CaL  284; 
iO  CaL  26;  53  CaL  293;  defenses  to  be  specially  pleaded,  see  Mbw  Mat- 
ter, o^ro. 

Information  azid  belief,  on-0  Cal.  59, 453;  13  Cal.  369;  17  CaL  308;  23 
CaL  338;  Brown  v.  Scott.  25  CaL  194;  29  Cal.  191;  Vassault  v.  Ansttn,  32 
CaL«06;  33  Cal.  211;  38  CaL  230;  88  CaL  163. 

lOaterial  allegatioxis  only,  of— sees.  462, 463;  8  CaL  280;  15  CaL  411; 
32  Cal.  450;  36  Cal.  233;  48  Cal.  539;  compare  FaoTB,  AXLEOATlosr  OV, 
nnder  Code  Pi.BAi>uro,  sec.  421a. 

Specific— definition.  9  Cal.  453:  fonn,27  Cal.  479;  40  CaL  63:  in.<niffl- 


185. 23i;  3i  Cal.  109;  37  Cal.  323;  38  CaL  287,557;  41  CaL  411;  43  CaL  369; 
MGaLiilO:  51  Cal.  641:  safficient,  when.  20  Cal.  503:  22  Cal.  681:  27  CoL 
479:  2d  Col  638;  32  CaL  453;  35  CaL  149;  40  CaL  62;  46  Cal.  656;  ii  CaL  71; 
50  CaL  12.1.  (ilO,  615. 620. 

Bofficiency  of— eee  under  Spboipio  Denials,  supra,  and  9  CaL  33, 
»..453:  18  CaL  433.  461;  28  Cal.  170:  29  CaL  l&O:  31  Cal.  331;  34  CaL  161;  35 
GiL634;  36  CaL  230;  45  Cal.  665;  60  CaL  615;  51  CaL  57L 

NEW  MATTBB. 

^Obancter  of— generally.  10  Cal.  22,  303:  18  CaL  430;  52  CaL  99, 164; 
aott  not  waive  denial,  52  Gal.  635;  and  see  inoonbistent  Defenses, 
Me.44iA. 

Confesaion  and  avoidance— 21  CaL  00;<61  CaL  571;  .and  see  Chaai> 
ACTBK  or  Nb-w  VLattsb,  supra. 

Deemed  controverted— sec.  462. 

OoQBier-claim— seesec.438n;  also,  sees.  439^143. 

SpeciaUy  pleading-«  Cal.  590;  9  CaL  75;  10  Gal.  660;  12  CaL  534;  IS 
2U.6I0;  14  CaL 415;  42  CaL  174;  46  CaL  483;  50 CaL  67;  52  CaL 263, 427, 436, 

Vile 

ANSWER  aENEBALLY. 

Admltaions— see  Denials,  supra,  and  sec.  462;  also.  sec.  447. 
Amendments  of— sees.  472.  473n.  Appearance  by— sec.  1014.  Ohar- 
Mier  of— see  Contents  and  Ch  a&aoteb  of,  supra.  Oonstmction 
w'-sec  4S2.  Conditions  precedent— sec.  457.  Contents  of— see  supra. 
9|i>vter-claini— sec.  437,  snbd.  2;  also,  sees.  438.  439-442.  Cross-corn- 
VUint— sec.  442.  Defenses— as  including  denials,  nee  Classification  of, 
vnAer  Contents  and  Character  of  Answer,  suprai  more  strlct- 
IJ'See  sec.  437,  subd.  2 ;  New  MATTER^u/^ra.  and  sec.  46^.   Denials— 

g«  supra.  Disclaimer— sec.  739n.  Errors— disregarding,  sec.  475. 
Btoppel— sec.  1908.  Oeneral  rules  of  pleading— sec.  452  et  seq. 
Itidgment  on  pleadings— sec.  685n.  New  matter— see  supra.  Fart- 
Sfa-Hiec.  3674^««7.  Service— sec.  465.  Sham  and  ixrolevant— sec.  453. 
BtrUting  ont— sec.  453ii.  Supplemental— sec.  464.  Time— eztenslao 
rtf sec.  1064.  Verification— sec.  446  ef  ««2*  Waivers-sec.  434. 
Cods  Civ.  Pboo.— 141. 
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i^irSWER  m  PARTIOULAR  OASES. 

Aoeoid  and  tatitfkction— 40  GaL  97.  Account,  items  of— denMnd- 
Ing.  sec  454.  Attachment— lustiflcation  under,  22  Cal.  651 ;  51  Cah  524  ; 
63  GaL  261.  Olaim  and  delivexy— return  asked,  sec.  667.  Oontnut— 
conditions  precedent  in,  see  Aivswzs  oeitesally;  by  firm,  23  Cal. 
157.  Ejectment— sees.  739, 741:  36  Cal.  63d:  47  Gal.  21, 146, 437;  48  CaL 
637;  60  Cal.  26. 258. 310;  51  Gal.  178, 198, 545;  53  Cal.  405, 435,  and  see  KQUI- 
TABL8  DBFEN8B.  sec.  43Hn.  Fraud— 5  Cal.  Ibl ;  48  Cal.  l.'>2.  Ihstra- 
ment— written,  effect  of  setting  forth,  sees.  448, 449.  Joinder-Hlefect- 
Ive  or  improper,  45  Gal.  264;  49  GaL  155.  Judgment-eec.  456;  69CaL 
639;  53  Gal.  135;  and  see  JusTiFiOATioir  under  process,  tf^ro.  Justi- 
fication—under process;  execution.  7  Cal.  534;  10  Cal.  304:  19  Cal.  112, 
622:  attachment,  see  that  head.  Land  contest— 4»  Cnl.  356.  Iii:>el— 
sec.  4(51.  License— 45  Gal.  485.  Limitations,  statute  of— pleading,  nee 
soc.  312n ;  setting  up  in  answer,  35  Cal.  122;  47  Cal.  293;  52  Cal.  257, 262. 
Mortgage— 45  Cal.  MO.  Payment— 17  Gal.  571;  21  Gal.  74;  30  GaL  174. 
Froim8aorynote^lGal.74;  60  Gal.  61.  Replevin— 50  Cal.  615;  52CaL 
286.  Slandei^-eec.  461.  Statute— private,  pleading,  sec.  450.  mnes- 
pa8S-«i  GaL  578;  49  GaL  608.      Undne  influence— see  Moatoaos. 

438  §  438.  The  counter-claim  mentioned  in  the  last  section 

ccp  must  be  one  existing  in  favor  of  a  defendant  and  against 

^91         a  plaintiff,  between  whom  a  several  judgment  might  he 

.qg  bad  in  the  action,  and  arising  out  of  one  of  the  following 

^         causes  of  action: 

104 135  1.  A  cause  of  action  arising  out  of  the  transaction  set 

438         forth  in  the  complaint  as  the  foundation  of  the  plaintifiTs 
ccp         claim,  or  connected  with  the  subject  of  the  action; 
107  67         2.  In  an  action  arising  upon  contract;  an^  otber  cansq 
of  action  arising  also  upon  contract,  and  existing  at  the 
commencement  of  the  action. 
Section— construction  of,  26  GaL  306. 
SuBDmsiov  L   See  Tsahsaotzov,  mider  CownvBi^sLAXMt 

SUBPXVisios  2.  See  Covtract,  under  GomrTxa-OLAUCi  it^ro. 

OOUNTER-OLAISC. 

Aotioni  snbjeot  of— connected  with;  see  Tbaitsaotiov,  infira. 

Oontract-arishig  out  of,  18  Cal.  171;  26  Gal.  805;  SO  Cal.  252;  41  CaL  81 

Oross-demands— deemed  compensated,  sec  440. 

Dismissal— none  where,  sec  681,  subd.  1. 

Distinguishable— from  oross-complaint,  94  CaL  132|  SB  CaL  861;  41 
CaL  137. 

Equitable  defense— by  way  of;  requisites,  19  GaL  299;  SO  GaL  443;  41 
CaL  362:  ejectment,  19  GaL  671 ;  42  Gal.  346, 392, 452;  4B  GaL  630;  47  GaL 
146;  60  ClO.  57, 310;  62  GaL  154;  63  GaL  405. 

Parties-between  which  allowable,  4  Gal.  229;  14  Cal.  283;  19  OaL  889} 
SO  GaL  281;  23  GaL  627;  86  GaL  801;  41  GaL  66. 

Flsading-19  CaL  150;  49  GaL  166;  specially,  9  GaL  78. 

Separate  suit— must  be  maintainable  on,  8  OaL  882;  8  OaL  408s  M  CiL 

~;  19  CaL  147, 658;  20  GaL  281;  23  Gal.  627. 

Sst-off-generally,  see  CBOSS-DSCAvns,  sec  Mi8»«  and  19  CaL  M; 
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leinl.  43  GaL  635;  equitable,  7  Cal.  MS;  11  Gal.  101;  and  see  Sjepabatb 

ODIT. 

Sabiect  of  action— connected  with,  see  Tbaks  action. 
Somciency  of— valid,  fil  Cal.  223;  insufficient,  41  CaL  661;  49  Cal.  163; 
51  CaL  639;  52  CaL  154;  53  Cal.  31. 
Test  of— see  Ssp abate  Suit. 

,  TVansaction— relatin;;  to,  35  CaL  274;  39  CaL  389;  45  Cal.  10;  49  CaL 
lO:  5-1  Cal.  31. 
WaiTor— sec.  439;  35  Cal.  274. 

§  439.  If  the  defendant  omit  to  set  up  a  counter-claim 
in  the  cases  mentioned  in  the  lirst  subdivision  of  the  last 
section,  neither  bo  nor  bis  assignee  can  afterward  main- 
tain an  action  against  the  plaintiff  therefor. 

Waiver  of  counter-claim— Contra,  before  tbls  section,  6  Cal.  453;  23 
CaL  <ij»;  as  CaL  306. 

§  440.  When  cross-demands  have  existed  between  per-      iio 
Bona  under  such  circumstances  tliat,  if  one  liad  brought      "p,„ 
an  action  against  tlie  other,  a  counter-claim  could  have    ^^  ^^ 
been  set  up,  the  two  demands  shall  be  deemed  compen- 
sated, aXy  far  as  they  equal  each  other,  and  neither  can  be 
deprived  of  the  benefit  thereof  by  the  assignment  or  death 
of  the  other.    [In  effect  July  1st,  1874.] 

Oro88-demand»-when  deemed  compensated,  47  CaL  78. 

§  441.  The  defendant  may  set  forth  by  answer  as  many 
d^enses  and  counter-claims  as  he  may  have.  They  must 
be  separately  stated,  and  the  several  defenses  must  refer 
to  the  causes  of  action  which  they  are  intended  to  answer, 
in  a  manner  by  which  they  may  be  intelligibly  distin* 
goished.  The  defendant  may  also  answer  one  or  more  of 
the  several  causes  of  action  stated  in  the  complaint,  and 
demur  to  the  residue. 

laconslstent  defenses— 13  Cal.  623:  Bell  v.  Brown,  22  CaL  678;  25  CaL 
31;  80  CaL  192;  34  CaL  3d;  43  Cal.  264;  52  CaL  665. 

§  44Z  Whenever  the  defendant  seeks  affirmative  relief 
against  any  party,  relating  to  or  depending  upon  the  con- 
tract or  transaction  upon  which  the  action  is  brought,  or 
affectinff  the  property  to  which  the  action  relates,  he  may, 
in  addition  to  his  answer,  file  at  the  same  time,  or  by  per- 
mission of  the  court  subsequently,  a  cross-complaint. 
Tlie  cross-complaint  must  be  served  upon  the  parties 
affected  thereby,  and  such  parties  may  demur  or  answer 
thereto  as  to  the  original  complaint.    [In  effect  July  1st, 

M74.] 

Oross-complaint— requisites  of .  24  Cal.  141;  38  Cal.  585;  40  Cal.  110; 
41  CaL  137;  44  Cal.  381;  49  CaL  65:  sufficiency  of,  51  Cal.  401;  52  Cal.  154; 
83  Cal.  435:  dismissal,  none  where,  sec.  581.  subd.  2:  53  Cal-  81 :  trustee, 
acBlnst,  51  CaL  4^1 ;  for  injunction,  47  CaL  649;  in  ejectment, 48  Cal.  386; 
eoS.  154:  63  CaL  435. 
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CHAPTER  V. 
DEBffURRER  TO  ANSTTSTZiR. 

I  443.  When  plaintiff  may  demur  to  answer. 
I  444.  Grounds  of  demurrer. 

§  443.  The  plaintiff  may,  within  the  same  length  of 
time  after  service  of  the  answer  as  the  defendant  is 
allowed  to  answer  after  service  of  summons,  demur  to  the 
answer  of  the  defendant,  or  to  one  or  more  of  the  several 
defenses  or  counter-claims  set  up  in  the  answer.  [In 
effect  July  1st,  1874.] 

Demurrer  to  answer— 13  Cal.  623;  25  Cal.  31 ;  and  compare  sec.  430fi. 

Waiver— as  to  sufficiency  of  answer,  34  Gal.  106;  50  Cal.  417;  And  com- 
paro  sec.  434. 

Demurrer— service  of,  sec.  465;  extension  of  time  for,  sec.  1054;  to 
complaint,  see  sec.  430n. 

§  444.  The  demurrer  may  be  taken  upon  one  or  more 
of  the  following  grounds : 

1.  That  several  causes  of  counter-claim  have  been  im- 
properly joined ; 

'2.  That  the  answer  does  not  state  facts  sufficient  to  con- 
stitute a  defense  or  counter-claim; 

3.  That  the  answer  is  ambiguous,  unintelligible,  or  un- 
certain. 

Grounds  of  demurrer— see  sec.  430 ;  subds.  5, 6, 7,  and  notes. 

SUBprvisioif  2.  General  demurrer— what  amounts  to,  48  CaL  M. 
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CHAPTER  VL 
VERIFICATION  OF   PLEADINGS. 


J44A.  Yerlflcatlon  of  pleadings. 


447.  Copy  of  written  instrument  contained  In  complaint  admitted, 

unless  answer  Is  verified. 
S  418.  When  defense  is  founded  on  written  instrument  set  out  In 

answer,  its  execution  admitted,  unless  denied  by  plaintiff* 

under  oatli. 
1 44B.  Exceptions  to  rules  prescribed  by  two  preceding  sections. 

§  446.  Every  pleading  must  be  subscribed  by  the  party 
or  bis  attorney;  and  when  the  complaint  is  verified,  or     ^^.^ 
when  the  State,  or  any  officer  of  the  IState,  in  his  official  ca-    95   33 


446 

ct 

98 


pacity,  is  plaintiff,  the  answer  must  be  verified,  unless  an 
admission  of  the  truth  of  the  complaint  might  subject  the  ^^ 
party  to  a  criminal  prosecution,  or  unless  an  officer  of  the  loe  579 
State,  in  his  official  capacity,  is  defendant.  In  all  cases  of 
a  verification  of  a  pleading,  the  affidavit  of  the  party 
must  state  that  the  same  is  true  of  his  own  knowledge, 
except  as  to  the  matters  which  are  therein  stated  on  his 
information  or  belief,  and  as  to  those  matters  that  he  be- 
Uevesit  to  be  true;  and  where  a  pleading  is  verified,  it 
must  be  by  the  affidavit  of  a  party,  unless  the  parties 
are  absent  from  the  county  where  the  attorney  resides, 
or  from  some  cause  unable  to  verify  it,  or  the  facts  are 
within  the  knowledge  of  his  attorney  or  other  person  ver- 
ifying the  same.  When  the  pleading  is  veritied  by  the 
attorney,  or  any  other  person  except  one  of  the  parties, 
be  must  set  forth  in  the  affidavit  the  reasons  why  it  is  not 
made  bv  one  of  the  parties.  When  a  corporation  is  a 
party,  the  verification  may  be  made  by  any  officer  thereof. 

Pleading  subscribed— by  whom,  8  CaL  672;  SOCaL  192:  printed  alg- 

Bataie,49CaL413. 

nnverified  complaint— permits  general  denial,  6  Cal.  640. 

Unverifled  answer— effect  of,  9  CaL423;  18  Cal.  416;  objection  to,  • 
GaL  67;  10  Cal.  4ti4 ;  41  Cal.  298. 

Verified  answer— insufficient  averments  of,  13  Cal.  87;  62  GaL  171. 
InUseeSPSCiFio  denials,  when  InsufAcient,  sec.  437n. 

Information  and  belief— form  of  verification  on,  9  CaL  453;  17  CaL 
SI;  19  Cal.  30;  4tfCal.403. 

Sereral  parties— where,  19  Cal.  35;  47  Cal.  249. 

Oath-adminlstratlon  of,  13  Cal.  643;  17  Cal.  123. 

AxMndment— by  verifying,  6  Cal.  62;  10  CaL  464;  20  CaL  632. 
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§  447.  When  an  action  is  brong:lit  upon  a  written  in- 
strument, and  the  complaint  contains  a  copy  of  such  in- 
strument, or  a  copy  is  annexed  thereto,  the  genuineness 
and  due  execution  of  such  instrument  are  deemed  admit- 
ted, unless  the  answer  denying  the  same  be  verified. 

Written  instmxnent— setting  forth  copy,  13  CaL  62;  14  CaL  112;  31 
Cal.  66;  82  Cal.  83;  36  Cal.  299. 

Promissory  notes— 1  Cal.  199, 194;  4  Cal.  202;  38  Cal.  560;  signature  by 
printed  fac-simile,  48  Cal.  565. 
Admission  of  execution— 31  Cal.  73;  82  Gal.  88;  33  Cal.  473. 
Reference— pleading  by,  24  CaL  78;  50  Cal.  298. 

AAo         §  448.  When  the  defense  to  an  action  is  founded  on  a 

ccp      written  instrument,  and  a  copy  thereof  is  contained  in  thd 

104  581   answer,  or  is  annexed  thereto,  the  genuineness  and  due 

448      execution  of  such  instrument  are  deemed  admitted,  unless 

ocp      the  plaintiff  file  with  the  clerk,  within  ten  days  after  re- 

108  361   ceiving  a  copy  of  the  answer,  an  affidavit  denying  *h^ 

same,  and  servo  a  copy  thereof  on  the  defendant.    [In 

effect  July  1st,  1874.] 

Omission  of  affidavit— denying  execution,  49  Cal.  38. 

§  449.  But  the  execution  of  the  instrument  mentioned 
in  the  two  preceding  sections  is  not  deemed  admitted  by 
a  failure  to  deny  the  same  under  oath,  if  the  party  desir- 
ing to  controvert  the  same  is,  upon  demand,  refused  an 
inspection  of  the  original.  Such  demand  must  be  in  writ- 
ing, served  by  copy,  upon  the  adverse  party  or  his  attor- 
ney, and  filed  with  tne  papers  in  the  case.  [In  effect 
April  16th,  1880.] 

Inspection  of  writings^order  for,  sec.  1000. 
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CHAPTER  YH. 
GENXSRAZ.  RULES  OF  PLEADINa. 

JR.  Pleadings  to  be  liberally  constnied. 
^.  gnain  and  irrelevant  answers,  etc.,  may  be  stricken  onl 
iS"  S^  ^  state  an  account  in  pleadings. 
«o.  DMcrlptlon  of  real  property  in  a  pleading. 
«».  Jndgments,  how  pleaded, 
w.  Cooditions  precedent,  how  to  be  pleaded. 
«.  Btatnte  of  Limitations,  how  pleaded. 
2S*  tS^?*®  statutes,  how  pleaded. 
I  «H.  liloei  and  slander,  how  stated  In  complaint.  Not  necessary  to 
allege  or  prove  special  damages. 

i  S'  aS!*^®'  ^  "^<^**  cases. 

I  «B.  AUMiation  not  denied,  when  to  be  deemed  tme.  When  to  be 

I  deemed  controverted. 

«.  A  material  allegation  defined. 
**•  Bnpplemental  complaint  and  answer, 
w.  rtoadings  sabsequent  to  complaint  must  be  filed  and  served. 

i  452.  In  the  construction  of  a  pleading,  for  the  par-     i52 
Vmot  determining  its  effect,  its  allegations  must  be  lib-  .^^^a 
2?Uy  construed,  with  a  view  to  substantial  justice  be-  ^^  ^ 

twcen  the  parties.  *B2 

-J,  -^  cop 

Headings,  constmction  of-see  1  CaL  ICT;  82  CaL  176, 639;  40  Cal.  SS:    105  257 
«Cal.610;80Cal.258. 

ii%^^°'^i^<'^<>i^-^  C^  221, 610;  and  see  sees.  473, 475;  bnt  see 
•C«1.612;62Cal.  99. 

a^%^  constmction— formerly,  1  Cal.  861;  3  Gal.  822:  5  CaL  60;  9  CaL 
Sj.^ii%'^i  1^  ^^  ^'  '<^?  ^  C^  112;  Z6  CaL  418;  29  CaL  16;  30  CaL 
*^i  «  Cal.  612;  52  CaL  99;  but  see  28  Cal.  684. 

Sabstantial  justice— 1  CaL  96;  28  CaL  684. 

§453.  Sham  and  irrelevant  answers,  and  irrelevant 
JJJ  redundant  matter  inserted  in  a  pleading,  may  be    *S3 
■*ncken  out,  upon  such  terms  as  the  court  may,  in  its  dis-   t^^P.^ 
oetioh,  impose.  ^  *" 

SMtion  generally— 22  CaL  666;  34  CaL  161;  43  CaL  180, 369. 

ftriUngont— generally,  IS  Gal.  623;  15  CaL  414;  25  CaL  37;  28  Cal.  296; 
•lUL  J65;  and  compare  sec.  433:  not  at  chambers,  30  CaL  560:  notice 
vmotioQ,  specifying  grounds,  33  Cal.  173. 

J}^  and  irrelevant  answers— pretended  defenses,  10  Gal.  22;  18 
S?i*K7:  82  CaL  571:  86  CaL  300;  40  Cal.  166, 444:  affidavit  of  good  faith, 
^gats  objection,  18  CaL  387 :  general  denial,  striking  out,  51  CaL  813} 

..{''Slevant  and  redandant  matter— 11  Gal.  104:  15  CaL  414;  16  CaL 
«1.»78;  28  CaL  C79;  80  CaL  194, 565;  53  CaL  265. 
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{  §  454.  It  is  not  necessary  for  a  party  to  set  forth  In  a 

454        pleading  the  items  of  an  account  therein  alleged,  but  he 

g^*^£.       most  deliver  to  the  adverse  party,  within  five  days  after 

jr  "^      a  demand  thereof  in  writing,  a  copy  of  the  account,  or  be 

precluded  from  giviug  evidence  thereof.    The  court  or 

454        }udge  thereof  may  order  a  further  account  when  the  one 

i<vP5wi     delivered  is  too  general,  or  is  defective  in  any  particular. 

m  m      [IQ  effect  March  9th,  1880.] 

Account— setting  forth,  1  Cal.  437;  32  Cal.  634. 

Bill  of  particnlar8-17  CaL  280;  32  CaL  638:  46  Cal.  80. 

§  455.  In  an  action  for  the  recovery  of  real  property, 
it  must  be  described  in  the  complaint  with  such  certainty 
as  to  enable  an  officer  upon  execution  to  identify  it. 

Description— 5  CaL  42;  6  CaL  155;  16  CaL  433;  19  Cal.  300;  21  Cal.  140; 
aO  Cal.  467. 

456        §  456.  In  pleading  a  judgment,  or  other  determination 
ccp     of  a  court,  officer,  or  board,  it  is  not  necessary  to  state  the 
93  110    facts  conferring  jurisdiction,  but  such  judgment  or  de- 
termination may  be  stated  to  have  been  duly  given  or 
456     made.     If  such  allegation   be  controverted,  the  party 
97  ^^9    Pleading  must  establish  on  the  trial  the  facts  conferring 
Jurisdiction. 

Heading  judgment,  or  other  determination— 12  Cal.  181,288;  85  Cal. 
448;  53  CaL  135. 

Judgment— 17  Cal.  518;  86  Cal.  117;  and  see  Jnstlflcatlon  mider  Proc- 
ess, note  on  Answer  in  Particular  Cases,  sec.  437;  "  Riyen  or  made,"  68 
CaL  407. 

Determination  of  board— 47  CaL  488. 

§  457.  In  pleading  the  performance  of  conditions  prece- 
dent in  a  contract,  it  is  not  necessary  to  state  the  facta 
showing  such  performance,  but  it  may  be  stated  generally 
that  the  party  duly  performed  all  tne  conditions  on  his 
part,  and  if  such  allegation  be  controverted,  tbe  party 
pleading  must  establish,  on  the  trial,  the  facts  showing 
such  performance.    ■ 

Conditions  precedent— interpretation  of,  see  Civil  Code,  sec.  1437;  5 
CaL  341;  17  CaL  276. 588;  24  Cal.  6-32:  84  CaL  670;  50  CaL  350, 675:  allef^a- 
tion  of,  6  CaL  258;  30  CaL4S6;  35  Cal.  448;  49  Cal.  566;  general  averment, 
in  contract  only,  53  CaL  350. 

Particular  instances— attorney  paid,  8  Cal.  110:  deed,  demand,  tend- 
er, etc.,  25  Cal.  2(>6;  35  Cal.  661 ;  40  Cal. 438;  41  CaL  420, 532:  45  CaL  SOS ;  4« 
CaL  8;  47  CaL  72:  insurance  policy.  Are,  44  CaL  264;  47  CaL  416:  statu- 
tory conditions,  section  does  not  cover,  24  CaL  630:  35  CaL  448:  39  Cal. 
4M0:  52  CaL  350:  taxes,  street  assessments,  etc.,  22  CaL  133;  47  CaL  456; 
48  CaL  427, 661. 

458 

ccp  §  458.  In  pleading  the  Statute  of  Limitations,  it  is  not 

95  194     necessary  to  state  the  facts  showing  the  defense,  but  it 
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may  be  stated  generally  that  the  cause  of  action  is  barred 

by  the  provisions  of  section (siving  the  number  of  the  | 

section  and  subdivision  thereof ,  if  it  is  so  divided,  relied  | 

upon)  of  the  Code  of  Civil  Procedure;  and  if  such  allega-  ' 

tion  be  controverted,  the  party  pleading  must  establish,  | 

on  the  trial,  the  facts  showing  that  the  cause  of  action  is  [ 

so  barred. 

See  LiKiTATioirs  Gketeballt,  pleading,  see.  8I2»i:  before  Code, 
17  Cal.671;  27  Cal.Z78:  specially  pleading, 4?  OaL  QUI:  replication  as- 
tiimed,49GaL301. 

§  459.  In  pleading  a  private  statute,  or  a  right  derived     *s® 
therefrom,  it  is  sufficient  to  refer  to  such  statute  by  its    g^^JJe 
title  and  the  day  of  its  passage. 

§  460.  In  an  action  for  libel  or  slander,  it  is  not  neces- 
sary to  state  in  the  complaint  any  extrinsic  facts  for  the    ^60 
purpose  of  showing  the  application  to  the  plaintiff  of  the  qo^^ 
defamatory  matter  out  of  which  the  cause  of  action  arose;  ^^   ^ 
but  it  is  sufficient  to  state,  generally,  that  the  same  was 
published  or  spoken  concerning  the  plaintiff;  and  if  such 
allesation  be  controverted,  the  plaintiff  must  establish, 
on  the  trial,  that  it  was  so  published  or  spoken. 

Oolloqiiiiun-34  CaL  68;  41  GaL  378;  47  CaL  207;  51  CaL  75. 

Innnendo— 41  Gal.  878. 

§  461.  In  the  actions  mentioned  in  the  last  section,  the      461 
defendant  may,  in  his  answer,  allege  both  the  truth  of  the     ^'^Lq 
matter  charged  as  defamatory,  and  any  mitigating  circum-    ^^  ^^ 
stances,  to  reduce  the  amount  of  damages;  and  whether 
he  prove  the  justification  or  not,  he  may  give  in  evidence 
the  mitigating  circumstances. 

Libel  8iiit--answer  In,  9  Gal.  529;  10  GaL  871. 

Tirnth— 11  GaL  379;  47  GaL  258;  50  Gal.  631;  51  GaL  75. 

Mitigating  circnmstances— 41  GaL  379:  47  GaL  252. 

IMvileged  commxmication— 47  GaL  624. 

§  462.  Every  material  allegation  of  the  complaint,  not  ^n^ 

controverted  by  the  answer,  must,  for  the  purposes  of  the  ^cp 

action,  be  taken  as  true;  the  statement  of  any  new  mat-  94  543 
ter  in  the  answer,  in  avoidance  or  constituting  a  defense 

or  counter-claim,  must,  on  the  trial,  be  deemed  contro-  .^2 

verted  by  the  opposite  party.  *^ 

Admissions  and  replications— 6  GaL  275;  12  GaL  403;  15  GaL  638;  19   97  346 
CaL  28:  81  Cal.  231:  82  Gal.  450;  84  GaL  160;  40  GaL  110;  41  GaL  133, 279;  44       ^m 
CaL  100;  48  GaL  483:  48  Gal.  801;  52  GaL  665.  ^ 

§  463.  A  material  allegation  in  a  pleading  is  one  essen-   ^^  ^^ 
tial  to  the  claim  or  defense,  and  which  could  not  be       ^ 

cup 
107  432 
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Stricken  from  the  pleading  withoat  leaving  it  insoffio 
cient. 

Material  allegation^deflned,  9  GaL  499;  15  CaL411;  48  Gal.  439:  In 
complaint,  see  Facts,  allboatioit  of,  under  Oode  Pleading,  sec. 
42l»:  answer,  denials  of.  In,  see  sec.  437n. 

§  464.  The  plaintiff  and  defendant,  respectively,  may 

4A4      be  allowed,  on  motion,  to  make  a  supplemental  complaint 

98^HS7     ^^  answer,  alleging  facts  material  to  tlie  case  occurring 

after  the  former  complaint  or  answer. 

^464  Complaint,  8npplemental-6  GaL  483;  14  Gal.  675;  15  Gal.  808;  60  Gal. 

Answer,  snpplemental— 27  GaL  247;  30  GaL  472;  41  GaL  221;  47CaL 
487;  Harding  0.  Mlnear,  April  6th,  1880. 
Amending  pleadings— see  sec.  472. 

§  465.  All  pleadings  subsequent  to  the  complaint  mast 
be  filed  with  the  clerk,  and  copies  thereof  served  upon 
the  adverse  party  or  his  attorney.  [In  effect  July  1st, 
1874.] 

Extension  of  time— for  filing  and  serving,  47  Gal.  96. 
Amended  complaint— most  be  serred,  58  GaL  298. 
Servlod  of  papers-seo.  1011  et  teq. 
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CHAPTER  VUL 

VARIAnrCZS-MXSTAKEa  IN  PLEADINOa 
AND  AMENDMENTS. 

'  ML  Katsrial  Taartanees,  bow  lyroTtded  for. 
'  I  47ft.  Immaberlal  variaace,  bow  proYideU  for. 

I  4ii.  "Wbat  not  to  be  deemoil  a  variance. 
'  473.  Amendments  of  coarse,  and  effect  of  demnrrer. 

\  473.  Amendments  by  the  court.   Eubtfglug  time  to  plead  and  reUer* 
.  ^  Ing  from  Jndgments,  etc. 

i  474.  SalnK  a  {Muty  b/  a  fictitious  name,  wben  allowed. 
i  I7S.  Md  error  or  defect  to  be  regarded  unless  it  affects  substantial 
rights. 

§  469.  No  varianoe  between  the  allegation  in  a  plead-  4^9 
Ing  and  the  proof  is  to  be  deemed  material,  unless  it  has     ecp 

Actually  misled  the  adverse  party  to  his  prejudice  in  main-  94   94 

taining  his  action  or  defense  upon  the  merits.    Whenever  95  478 
it  appears  that  a  party  has  been  so  misled,  the  court  may 

<>Tder  the  pleadings  to  be  amended,  upon  such  terms  as  ^69 
may  be  just.    [In  eflPect  July  1st.  1874.J  ctp 

SCaterial  ▼arianc»-<S2 CaL  U;  49 CaL  199,61«.  ^^^ 

Xmsuiterial  varianoe— sec  470.  ^^ 

Variamoe,  Datal— see.  471.  102  5S7 

§  470.  Where  the  variance  is  not  material,  as  provided 

in  the  last  section,  the  court  may  direct  the  fact  to  be  470 

found  according  to  the  evidence,  or  may  order  an  imme-  .^^^^ 

diate  amendment,  without  costs.  ^^  ^^^ 

Vaxiaao»— material,  sec.  469;  ttttal,  see.  471,  and  note;  corabtoviMO. 
47I11. 

§  471.  Where,  however,  the  alleviation  of  the  claim  or 
defense  to  which  the  proof  is  directed,  is  unproved,  not  in 
some  particular  or  particulars  only,  but  in  its  general 
■cope  and  meaning,  it  is  not  to  be  deemed  a  case  of 
variance,  within  the  last  two  sections,  but  a  failure  of 
proof. 

FMof— senenlly,  sees.  1824. 1MB. 

Trod,  Ikilnre  of— dismissal  for,  see.  Ml,  sabd.  9:  generally,  see 
Vatal  VAKiAiroB,  ^$^fra. 

Varianee-fatal,  S  CaL  191;  9  CaL  MS:  1ft  CaL  m:  8  Cal.  515:  »  CaL 
111;  liCaL  191:  41  CaL  96;  45  CaL  30,517;  49  Cal.  547;  51  CaL m:  eunk 
ble,  sees.  410. 4fO;  7  CaL  156;  20  CaL  590;  28  Cal.  265;  SO  CaL  164;  SlCak 
71;  12010.1^89;  » CaL 94, 166;  tOCaLSOl;  41CaL657. 
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§  472.  Any  pleading  may  be  amended  onoe  by  the 
*72  party  of  course,  and  without  costs,  at  any  time  before 
loe^^^  answer  or  demurrer  tiled,  or  after  demurrer  and  before  the 
trial  of  the  issue  of  law  thereon,  by  filing  the  same  as 
amended,  and  serving  a  copy  on  the  adverse  party,  who 
may  have  ten  days  thereafter  in  which  to  answer  or 
demur  to  the  amended  pleading.  A  demurrer  is  not 
waived  by  tiling  an  answer  at  the  same  time ;  and  when 
the  demurrer  to  a  complaint  is  overruled,  and  there  is  no 
answer  tiled,  the  court  may,  upon  such  terms  as  may  be 
just,  allow  an  answer  to  be  filed.  If  a  demurrer  to  the 
answer  be  overruled,  the  facts  alleged  in  the  answer  must 
be  considered  as  denied,  to  the  ext-ent  mentioned  in  sec- 
tion 462.    [In  effect  July  1st,  1874.] 

Pleading,  amendment  of— complaint,  10  Cal.  410;  14  Cal.  202;  80  Cat. 
76;  34  Cal.  ItiT:  answer,  see  in/ra. 

Complaint,  amended— filing,  sec.  432;  28  Cal.  246:  serving,  53  CaL 

293:  generally,  sec.  473n. 

Declining  to  amend— effect  of,  see  WiLiVsa  under  AmsrninnrT, 
sec.  473n. 

Anvwer— Amendment  of,  sec.  473n.  With  demurrer,  waiver  formerly, 
1  Cal.  206,  470:  at  same  time,  sec.  431.  After  if emurrer  orerruted,  no- 
tice, sec.  476:  terms,  12  Cal.  440;  23  Cal.  127;  28  Cal.  672;  38  Cal.  6Si). 

473  S  473.  The  court  may,  in  furtherance  of  justice,  and  on 

ccp  such  terms  as  may  be  pnjper,  allow  a  party  to  amend  any 

93  .S89  pleading  or  proceeding  by  adding  or  striking  out  the 

93  511  name  or  any  party,  or  by  correcting  a  mistake  in  the 

94  43  name  of  a  party,  or  a  mistake  in  any  other  respect;  and 
qr  cio  ^^7>  upon  like  terms,  eularge  the  time  for  answer  or  de- 
yo  52<j    niurrer.    The  court  may  likewise,  in  its  discretion,  after 

_  „  notice  to  the  adverse  party,  allow,  upon  such  terms  as  may 

c'cu  ^®  ^^^*»  ^^  amendment  to  any  pleading  or  proceeding  in 

dt)  658  other  particulars;  and  may  upon  like  terms  allow  an 

97    92  answer  to  be  made  after  the  time  limited  by  this  Code; 

\t7  '690  and  may,  also,  upon  such  terms  as  may  be  just,  relieve  a 

y7  51(5  party  or  his  legal  representative  from  a  judgment,  order, 

97  62^  or  other  proceeding  taken  against  him  through  his  mis- 

»8  250  take,  inadvertence,  surprise,  or  excusable  neglect;  pro' 

473  videdj  that  app)lication  therefor  be  made  within  a  reasona- . 

i(>>^608  ^^^  time,  but  in  no  case  exceeding  six  months  after  such 

102  616  judgment,  order,  or  proceeding  was  taken.    When  from 

103  453  any  cause  the  summons  in  an  action  has  not  been  person- 
ify ^s  *^^^y  served  on  the  defendant,  the  court  may  allow,  on 

An     *^^^  terms  as  may  be  just,  such  defendant  or  his  legal 

•Jj     representative,  at  any  time  within  one  year  after  the  ren- 

108  214  dition  of  any  judgment  in  such  action,  to  answer  to  the 

108  234  merits  of  the  original  action.    When,  in  an  action  to 
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recover  tlie  possesnion  of  penonal  property,  tlie  person 
tD&king  any  afUduvit  did  not  tntly  state  the  value  of  the 
jiroperty,  and  the  officer  taking  the  property,  or  the  8nnj- 
ties  on  any  bond  ur  iimlcrtaking,  is  nued  for  taking  the 
same,  the  officer  or  aun^ties  may  in  their  answer  set  up  the 
true  value  of  the  property,  and  that  Iho  person  in  who«e 
behalf  aaid  affidavit  was  made  was  entitled  to  the  iHisses- 
Bion  of  the  aanie  when  said  affidavit  was  made,  or  that  the 
value  in  the  affidavit  stated  was  inserted  by  mistake,  the 
court  sliall  disregard  the  value  as  stated  in  the  aHidjivit. 
and  give  judgment  according  to  the  right  of  |K)sscssion  oi 
said  property  at  the  time  the  affidavit  was  made.  [In 
effect  March  Dth,  1880.] 

Partf,  name  of— see  under  AUBNDMSirT,  it^fra, 

Mistake  In  other  respect— eee  same. 

Extension  of  time— >*)  Cal.  62. 

Other  particulars— see  under  AsnorDWEST  infra,  topics  AirswvB, 
Com*  LAI  NT.  Default,  Judovent,  etc. 

Judgment,  order,  etc.— rellof  from,  see  under  Ambndmsvt  f^/ra, 
topics  Default.  Equity,  Judoueitt,  etc. 

Surprise,  etc.— see  under  Amendment,  topic  Opening  Default; 
bLho.  m*c.  (>57.  snlxl.  3,  and  28  Cal.  335. 

Summons— not  prrsonally  served,  6  CaL  101 ;  and  see  under  Ambnd- 
vknt.  topic  Opening  Default. 

Claim  and  deliTerjr— afBdavlt  on,  sec.  610. 

AMENDMENT. 

_Answer-4  Cal.  119;  16  Cal.  IBS;  17  Cal.  285;  22  CaL  130, 858;  29  CaL  637; 
•0  CaL  318;  81  CaL  185;  38  Cal.  72;  40  Cal.  445;  47  CaL  174, 416, 608. 

Clerical  errors— 19  Cal.  127;  and  see  sec.  475  and  note. 

Complaint— sees.  432, 472;  3  CaL  75;  5  CaL  224;  6  Cal.  413;  15  CaL  145; 
23  CaL  7H;  27  CaL  35;  28  Cal.  673;  30  Cal.  77;  32  Cal.  136, 339:  37  CaL  282; 
45  CaL  128. 616:  48  Cal.  171 ;  50  CaL  525. 549;  53  CaL  38;  Kelly  v.  McKib- 
ben.  Feb.  22ii(i.  1880, 5  Pac.  C.  L.  J.  88. 

Conditions  of— see  Terms. 

Costs— t>lll  of,  correcting,  3  Cal.  115:  as  terms  of  amendment,  49  CaL 
808;  autl  see  Terms. 

Default,  opening— conditions,  see  Terms  :  grounds  for,  2  Cal.  248; 
I  CaL  101 ;  0  Cal.  130;  16  CaL  377;  18  CaL  455:  19  CaL  114, 605, 632:  20  CaL 
138;  34  CaL  235;  37  CaL  247:  40  Cal.  07, 154;  41  Cal.  17. 314:  43  Cai.  254:  46 
CaL  63;  47  CaL  86,  619;  4!)  Cal.  3.):  motion  for,  16  CaL  160:  43  CaL  253: 
•bowinip  for,  5  Cal,  80:  6  Cal.  174;  7  CaL2H0;  9  Cal.  137;  20  CaL  138;  21 
CaL  ZU6;  23  CaL  129:  Dalley  v.  Taafe,  29  Cal.  423;  83  Cal.  325;  34  Cal.  dO; 
4ft  Cal.  JM;  61  Cal.  118;  63  Cal.  69:  time  for,  see  Term  of  Court. 

Discretion— of  court  below  as  to,  see  sec.  128,  snbd.  8;  sec.  657,  gener> 
Al  note;  2  CaL  194, 40w;  8  CaL  115:  4  Cal.  229:  0  Cal.  68:  13  CaL  606;  16 
Cal.  153;  20  CaL  138:  22  Cal.  127;  27  Cal.  238:  29  CaL  74;  40  CaL  446;  Page 
V.  Williams,  June  10, 1880, 6  Pac.  C.  L.  J.  490. 

Equity,  control  over  Judgment  in— Tacatlog  for  fraud*  IS  GsL  flWi 

Code  Cxt.  Psoo^-lff* 
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n  Gal.442:  relief,  trtaen  none  at  law,  tCaL  UOt  6  CaL407;  6  GaLS2a  7 
Cal.  S2;  U  GaL  lAT;  20  CaL  114:  foreclosure,  see  Uo&tgaob. 

Ezecntion— 63  Cal.  657. 

aenerall7-2  CaL  IM;  3  CaL  lift;  7  GaL  135;  14  GaL  201;  17  CaL  289;  4« 
CaL  445;  41  Cal.  17. 812;  43  Cal.  253:  45  CaL  53:  47  Cal.  527;  48  Cal.  5(i2;  49 
Cal.  846;  and  see  Disobbtioh,  JUSTiox,  Libebalitt,  and  Tsiuis, 
infra. 

Immaterial— see  Jubtiob. 

Judgment— Corr^rfum  qf,  see  Nuiro  pbo  Tuzro,  and  5  CaL  492;  49 
CaL  64:  53  Cal. 88.  Amendment  qf  pleadina*  after,  31  CaL  1%;  40  Cal.  44.'S. 


47  Cal.  608;  48  CaL  17 L  Rtlieffrom:  vacating, see  Default.  OPBNTTra, 
and  5  CaL  80:  47  CaL  619;  4»  CaL  266:  60  Cal.  I«i0;  M  Cal.  IM7:  moOiXy- 
ing,  47  Cal.  259;  4U  Cal  233:  equity,  control  over,  see  Equity. 

Jnstice-eabstautiaLln  furtherance  of ,  6  CaL  119;  17  CaL  285;  22  CaL 
S31;  80  CaL  3J1;  3d  CaL  75;  46  CaL  327;  47  CuL  !». 

Liberality-as  to.  2  CaL  191;  18  Cal.  849;  23  Cal.  81 ;  38  CaL  163. 

Limitations— statute  of.  amendment  by  pleading,  see  PLXADnro* 
under  Limitatiovb  Gehb&ally.  sec.  3i2n. 

Mistake— relief  from,  see  Default.  OFEirnro,  and  Judomkvt; 
also.  Blcbardson  v.  Mnssey,  Feb.  23rd.  1880, 6  INic  C.  L.  J.  70. 

Mortgage— and  foreclosure,  16  CaL  461 ;  49  Cal.  678;  52  CaL  656. 

Nunc  pro  tnno— entry,  9  CaL  351;  27  CaL  491;  and  see  fiaoOBD* 
Tbom  of  Court. 

Oversights— of  counsel,  88  GaL  16S. 

Party,  name  of— see  AscsNDiiEirT  under  Parties  generally,  see. 
S67II,  also  1  Cal.  173, 175, 191. 410;  2  CaL  237;  9  CaL  56;  13  Cal.  70, 558;  U 
CaL  0;  48  Cal.  434;  49  CaL  306;  50  CaL  258;  61  GaL  153;  63  CaL  38. 

Pleading— sec.  472n. 

Process— 2  CaL  193;  63  GaL  687. 

Record— see  JUDOHSVT,  and  Tbbk  of  Goubt;  tiso,  t  GaL  289;  4 
Cal.  331;  9  CaL  173, 851;  19  Cal.  127;  20  CaL  632;  27  CaL  491;  45  CaL  ilflC 

Referee— no  power  to  allow,  when,  2  GaL  197. 

Return— of  officer,  23  GaL  81. 

Term  of  court— After  expiration  of.  formerly,  see  A]>JOUBinnDrT» 
sec.  83,  note  on  Jubisdiotioh  and  Tebms,  see.  78ii:  also.  *i  CaL  583; 
8  Cal.  255;  4  Cal.  106. 280;  6  CaL  407 :  9  Cal.  173;  19  CaL  m, 708;  20  CaL  100, 
632;  25  Cal.  17;  28  CaL  835;  SO  GaL  197;  51  CaL  118. 

Terms— allowance  on,  generally,  49  GaL  806:  for  op«iing  default.  SI 
Cal.  443;  36  CaL  288;  41  qSl  17;  48  CaL  562;  49  CaL  33, 101. 

Verifying— amendment  by,  see  sec.  446fi. 

Waiver— by  amending,  14  Gal.  25:  by  declining  to  amend,  34  Gid.  639; 
86  CaL  1 12;  50  CaL  499:  by  resisting  amendment,  10  GaL  847:  of  amend- 
ment by  answering,  42  CaL  227. 

§  474.  When  the  plaintiff  is  ignorant  of  the  name  of  a 
defendant,  he  must  state  that  fact  in  the  complaint,  and 
such  defendant  may  be  designated  in  any  pleading  or  pro- 
ceeding by  any  name,  and  when  his  true  name  is  discov- 
ered  the  pleadmg  or  proceeding  must  be  amended  accord- 
ingly. 

Fictitious  name  uied-3  Gal.  662:  14  GaL  119:  27  GaL  99;  40  CaL  490* 
42  CaL  227, 577;  45  CaL  6a3{  M  CaL  SOB^  669;  McCNery  v.  Bverding,  Feih 
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14th.  tnOt  5  Pae.  C.  li.  J.  9 ;  Sherman  v.  McCarthy,  March  Srd,  1880, 5  Pao. 
C.L.J.58. 

§  475.  Tbe  court  mnst,  in  every  stajo^e  of  an  action,  dis-    475 
regard  any  error  or  defect  in  the  pleadings  or  proceedings    ccp  ^ 
wliicli  does  not  affect  tbe  substantial  rights  of  the  parties,  ^  ^^ 
and  no  judgment  shall  be  reversed  or  affected  by  reason    ^^^ 
of  8ach  error  or  defect.  176  ^cp 

Amendment— sec.  473n.  lOe'^lSS       ^    ^^ 

Brrors  not  prejndicial— see  see.  687,  snbd.  7n,  and  9  CaL  260;  16  cal.  ^  ^^"^ 
574;  20  Cal.  586:  31  Cal.  883:  33  CaL  II,  146;  48  Cal.  846. 354;  61  CaL  175;  52  ^7  ^< 
CaL  171,  338;  53  Cal.  491. 657. 

§  476.  Wben  a  demurrer  to  any  pleading  is  sustained     476 
or  overruled,  and  time  to  amend  or  answer  is  given,  the     <^<^P 
time  so  given  runs  from  tbe  service  of  notice  of  tbe  decis-    ^^  ^^ 
Ion  or  order.    [In  effect  July  Ist,  1874.] 

dompntation  of  tixne-HBec.  12». 

Time  to  answer— sees.  433, 473, 473. 

Votice,  service  of— sec.  1010  et  ieq, 

Ovamling  demnzrer— Nodce  of,  Incorporattag  In  record,  52  CaL 


TITLB  Vn. 

Of  the  Provisional  Remedies   in   Civil 

Actions. 

Chap.     I.  Arrest  and  Bail. 

11.  Claim  and  delivery  of  Personal  Property, 

m.  Injunction. 

IV.  Attachment. 

V.  Beceivers. 

YI.  Deposit  in  Court. 

[172] 


CHAPTER  X 
AKSIiaT  AND  BAIL. 

rfbedbrtUBCode. 


L  D  lu  acccptoncs  or  rejeo- 

1  g  g,  U  otbet  ball. 

i.  ft 

ii 

Ml  N  idot. 

W.  gl  BrgsframllatimtT. 

wC  U  nc6  laU.  AlBilaTlM  oa 

I  ML  WbenUie  order  TiciMd  or  tnUndnced. 

S  478.  No  {leiHOD  can  be  arresMd  In  a  cItU  action,  ex- 
Mpt  OS  prescribed  Id  tbla  Code. 

tmprlHinmsiit  for  dstll  and  Imti— Const  CaLartl.aeo.  IB. 
„AiTgst— mrtla  priTllnrea  from,  Conat- Cal.  arc  !,  mc.  i;  01.4,  KC 

Piaiia-reqnl'>llB.rorarTWl,lCaL«8)  i  QaL  SKi  te,  m,  tabH.  4, 
mx^i  Imt  see  CouBt.  cat  an.  1,  HO.  U. 
V*  •nu-4BCaLMlL 

S  479.  The  defendant  ma7  tie  arrested,  aa  berelnaftei 
prpscribcd,  tn  tlie  following coaes: 
1.  In  an  actioo  for  tbe  lecover?  of  money  or  damages 
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property  embezzled,  or  fraudnleutly  misapplied,  or  con* 
verted  to  his  own  use,  by  a  public  officer,  or  an  officer  of 
a  corporation,  or  an  attorney,  factor,  broker,  agent,  or 
clerk,  in  the  course  of  his  employment  as  sucli^  or  b^  any 
other  person  in  a  iiduciary  capacity ;  or  for  mWoonduct  or 
neglect  in  office,  or  in  a  professional  employment,  or  for 
a  willful  violation  of  duty; 

3.  In  an  action  to  recover  the  possession  of  personal 
property  unjustly  detained,  when  the  property,  or  any 
part  thereof,  has  been  concealed,  removed,  or  disposed  of, 
to  prevent  its  being  found  or  taken  by  the  sheriff; 

4.  When  the  defendant  has  been  guilty  of  a  fraud  In 
contracting  the  debt  or  incurring  the  obligation  for  which 
the  action  is  brought;  or  in  concealing  or  disposing  of  the 
property  for  the  taking,  detention,  or  conversion  of  which 
the  action  is  brought; 

5.  When  the  defendant  has  removed  or  disposed  of  his 
property,  or  is  about  to  do  so,  with  intent  to  defraud  his 
creditors.    [In  effect  July  1st,  1874.] 

Arrest— generally,  2  Cal.  609;  3  Cal.  377;  8  Cal.  87. 

SuBDivisioir  1.  Contract,  express  or  implied— see  Civil  G<Hle, 
sees.  1()30, 1621. 

Subdivision  2.  Agent's  misappropriation— 1  Cal.  846;  8  CaL  624. 

Subdivision  3.   Olaim  and  delivery- generally,  see  sec.  509  et  seq» 

Subdivision  4.  Fraud— l  Cal.  440;  6  Cal.  61, 240. 

§  480.  An  order  for  the  arrest  of  the  defendant  mast 
be  obtained  from  a  judge  of  the  court  in  which  the  action 
is  brought.    [In  effect  March  9th,  1880.] 

§  481.  The  order  may  be  made  whenever  it  appears  to 
the  judge,  by  the  affidavit  of  the  plaintiff,  or  some  other 
person,  that  a  sufficient  cause  of  action  exists,  and  that 
the  case  is  one  of  those  mentioned  in  section  four  hundred 
and  seventy-nine.  The  affidavit  must  be  either  positive 
or  upon  information  and  belief;  and  when  upon  informa- 
tion and  belief,  it  must  state  the  facts  upon  which  the  in- 
formation and  belief  are  founded.  If  an  order  of  arrest 
be  made,  the  affidavit  must  be  tiled  with  the  clerk  of  the 
court.    [In  effect  July  1, 1874.] 

Order— generally,  3  Cal.  377;  6  Cal.  57, 318;  10  CaL  411. 

Afildcvit— requisites  of,  2  Cal.  607. 

§  C82.  Before  making  the  order,  the  judge  must  require 
a  \vritten  undertaking  on  the  part  of  the  plaintiff,  with 
surcti(^s  in  an  amount  to  be  fixed  by  the  judge,  which 
must  be  at  least  live  hundred  dollars,  to  the  effect  ]that 
the  plaintiff  will  pay  all  costs  which  may  be  adjudged  to 
the  defendant,  and  all  damages  which  he  may  sustain  by 
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teBson  of  the  arrest,  if  the  same  be  wrongful,  or  without 
sufScient  cause,  not  exceeding  the  sum  specified  in  the 
undertaking.  The  undertaking  must  be  filed  with  the 
clerk  of  the  court.     [In  effect  July  1st,  1874.] 

UndeTtaking— genorally,  sees.  941n,  1057;  also  see  sees.  289,  subd.  S, 
and&Jl.subiLl. 

§  483.  The  order  may  be  made  at  the  time  of  the  issu- 
ing of  the  summons,  or  any  time  afterwards  before  judg- 
ment. It  must  require  the  sheriff  of  the  countjjr  where  the 
defendant  may  be  round,  forthwith  to  arrest  liim  and  hold 
him  to  bail  in  a  speciiied  sum,  and  to  return  the  order  at 
a  time  therein  mentioned,  to  the  clerk  of  the  court  in  which 
the  action  is  pendinij. 

Order  of  arrest— when  may  be  made,  6  Cal.  320. 

§  484.  The  order  of  arrest,  with  a  copy  of  the  affidavit 
npon  which  it  is  made,  must  be  delivered  to  the  sheriff, 
wlio,  upon  arrestinj'  the  defendant,  must  deliver  to  him  a 
copy  of  tlio  af&davit,  and  also,  if  desired,  a  copy  of  the 
order  of  arrest. 

§  435.  The  sheriff  must  execute  the  order  by  arresting 
the  defendant  and  keeping  him  in  custody  until  dis- 
eliarged  by  law. 

§  483.  The  defendant,  at  any  time  before  execution, 
must  be  discharged  from  the  arrest,  either  upon  giving 
bail  or  upon  depositing  the  amount  mentioned  in  the 
order  of  arrest. 

§  487.  The  defendant  may  give  bail  by  causing  a  writ- 
ten undertaking  to  bo  executed  by  two  or  more  sufficient 
sureties,  to  the  effect  that  they  are  bound  in  the  amount 
mentioned  in  tlie  order  of  arrest,  that  the  defendant  will 
at  all  times  render  himself  amenable  to  the  process  of 
the  court  during  the  pendency  of  the  action,  and  to  such 
as  may  lye  Issued  to  enforce  the  judgment  therein,  or  that 
they  will  pay  to  the  plaintiff  the  amount  of  any  judgment 
which  may  be  recovered  in  the  action. 

Bail-Effect  of,  as  waiver,  6  Gal.  51:  qualifications  of,  sees.  494, 10S7; 
•oreties,  complaint  against,  43  Cal.  252. 

§  433.  At  any  time  before  judgment,  or  within  ten 
days  thereafter,  the  bail  may  surrender  the  defendant  in 
tbeir  exoneration;  or  he  may  surrender  himself  to  the 
sheriff  of  the  county  where  ho  was  arrested. 

Surrender  of  defendant— 5  Cal.  93;  8  Cal.  552. 

§  489.  For  the  imrpose  of  surrendering  the  defendant, 
the  bail,  at  any  time  or  place  before  they  are  finally 
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charged,  may  themselves  arrest,  or,  by  a  written  author- 
ity indorsed  on  a  certified  copy  of  the  undertaking,  may 
empower  the  sheriff  to  do  so.  Upon  the  arrest  of  defend- 
ant hj  the  sheriff,  or  upon  his  aelivery  to  the  sheriff  by 
the  bail,  or  upon  his  own  surrender,  the  bail  are  exoner- 
ated, if  such  arrest,  delivery,  or  surrender  take  place  be- 
fore the  expiration  of  ten  days  after  judgment;  but  if 
such  arrest,  delivery,  or  surrender  be  not  made  within 
ten  days  after  judgment,  the  bail  are  finally  charged  on 
their  undertaking,  and  bound  to  pay  the  amount  of  the 
judgment  within  ten  days  thereafter. 

Bail— liability  of,  6  Cal.  57. 

Judgment— within  ten-days  after,  8  Cal.  554. 

§  490.  If  the  bail  neglect  or  refuse  to  pay  the  judge- 
ment within  ten  days  after  they  are  finally  charged,  an 
action  may  be  commenced  against  such  bail  tor  the 
amount  of  the  original  judgment. 

§  491.  The  bail  are  exonerated  by  the  death  of  the  de- 
fendant, or  his  imprisonment  in  a  State  Prison,  or  by  his 
legal  discharge  from  the  obligation  to  render  himself 
amenable  to  the  process. 

§  492.  Within  the  time  limited  for  that  pur][>ose,  the 
sheriff  must  file  the  order  of  arrest  in  the  office  of  the 
clerk  of  the  court  in  which  the  action  is  pending,  with 
his  return  indorsed  thereon,  together  with  a  copy  of  the 
undertaking  of  the  bail.  The  original  undertaking  he 
must  retain  in  his  possession  until  filed,  as  herein  pro- 
vided. The  plaintiff,  within  ten  days  thereafter,  may 
serve  upon  the  sheriff  a  notice  that  he  does  not  accept  the 
bail,  or  he  is  deemed  to  have  accepted  them,  and  the 
sheriff  is  exonerated  from  liability.  If  no  notice  be 
served  within  ten  days,  the  original  undertaking  must 
be  filed  with  the  clerk  of  the  court. 

493.  Within  five  days  after  the  receipt  of  notice,  the 
sheriff  or  defendant  may  give  to  the  plaintiff,  or  his  attor- 
ney, notice  of  the  justification  of  the  same,  or  other  bail 
(specifying  the  places  of  residence  and  occupations  of  the 
latter),  before  a  judge  of  the  court,  or  county  clerk,  at  a 
specified  time  and  place ;  the  time  to  be  not  less  than  five 
nor  more  than  ten  days  thereafter,  except  by  consent  of 
parties.  In  case  other  bail  be  given,  there  must  be  a  new 
undertaking.    [In  effect  March  9th,  1880.] 

?494.  The  qualifications  of  bail  are  as  follows: 
Each  of  them  must  be  a  resident  and  hooseholder,  or 
freeholder,  within  the  state. 
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2.  Bach  must  be  worth  the  amount  specified  in  the  order 
« the  arrest,  or  the  amount  to  which  the  order  is  reduced, 
as  proTided  in  this  chapter,  over  and  above  all  his  debts 
ami  habilities,  exclusive  of  property  exempt  from  execu- 
tion; but  the  judge  or  county  clerk,  on  justification,  may 
allow  more  than  two  sureties  to  justify  severally,  in 
amounts  less  than  that  expressed  in  the  order,  if  the 
Whole  mstification  l>e  equivalent  to  that  of  two  sufficient 
awl.  [In  effect  July  1st,  1874.] 
Qoalificationa— of  baU,  sec.  1057. 

§  495.  For  the  purpose  of  justification,  each  of  the  bail 
must  attend  before  the  judge  or  county  clerk,  at  the  time 
ana  place  mentioned  m  the  notice,  and  may  be  examined 
on  oath,  on  the  part  of  the  plaintiff,  touching  his  suffi- 
ciency, m  such  manner  as  the  judge  or  clerk,  in  his  discre- 
iion,  may  think  proper.  The  examination  must  be  re- 
auced  to  writing,  and  subscribed  by  the  baU,  if  required 
oy  the  plaintiff. 

Justification— «ec.  259,  subd.  8;  10  Cal.  189. 

mi?  f^'  ^  ^^®  judge  or  clerk  find  the  bail  sufficient,  he 
must  annex  the  examination  to  the  undertaking,  indorse 
.K  ^^i?}^a^ce  thereon,  and  cause  them  to  be  filed,  and  the 
Bnenff  is  thereupon  exonerated  from  liability. 
Court  commissioners— power  as  to  ball,  sec.  259,  subd.  3. 

inlf*?''*^^®  defendant  may,  at  the  time  of  his  arrest, 
instead  of  giving  bail,  deposit  with  the  sheriff  the  amount 
mentioned  in  the  order.  In  case  the  amount  of  the  bail 
«J  reduced,  as  provided  in  this  chapter,  the  defendant 
may  deposit  such  amount  instead  of  giving  bail.  In 
wuier  case,  the  sheriff  must  give  the  defendant  a  certitt- 
^te  of  the  deposit  made,  and  the  defendant  must  be 
»»»charged  from  custo<ly. 
I>oposit  in  conrt-secs.  672-«4, 2104. 

§  498.  The  sheriff  must,  immediately  after  the  deposit, 
W  the  same  into  court,  and  take  from  the  clerk  receiv- 
mg  the  same  two  certificates  of  such  payment,  the  one  of 
^'uch  he  shall  deliver  to  the  plaintiff  "s  attorney,  and  the 
^ther  to  the  defendant.    For  any  default  in  making  such 

CJ^yment,  the  sameproceedings  may  be  had  on  the  official 
°Dd  of  the  sheriff  to  collect  the  sum  deposited,  as  in 
otber  cases  of  delinquency. 
Sheoriff— penalty  for  non-payment.  Political  Code,  sec.  4181. 

.  8  499.  If  money  is  deposited,  as  provided  in  the  two 
'^t  sections,  bail  may  be  given,  and  may  justify  upoa 
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notice,  at  anv  time  before  jndgment ;  and  on  the  filing  of 
the  undertaking  and  justification  with  the  clerk,  tlio 
money  deposited  must  be  refunded  to  the  defendant. 

§  500.  Where  money  has  been  deposited,  if  it  remain 
on  deposit  at  the  time  of  the  recovery  of  a  judgment  in 
favor  of  the  plaintiff,  the  clerk  must,  under  the  direction 
of  the  court,  apply  the  same  in  satisfaction  thereof,  and 
after  satisfying  the  judgment,  refund  the  surplus,  if  any, 
to  the  defendant.  If  the  judgment  is  in  favor  of  the  de- 
fendant, the  clerk  must,  under  like  direction  of  the  court, 
refund  to  him  the  whole  sum  deposited  and  remaining 
unapplied. 

§  501.  If,  after  being  arrested,  the  defendant  escape  or 
is  rescued,  the  sheriff  is  liable 'as  bail;  but  he  may  dis- 
charge himself  from  such  liability  by  the  giving  bail  at 
any  time  before  judgment. 

§  502.  If  a  judgment  is  recovered  against  the  sheriff, 
upon  his  liability  as  bail,  and  an  execution  thereon  is 
returned  unsatisfied  in  wliole  or  in  part,  the  same  pro- 
ceedings may  be  had  on  his  official  bond  for  the  recovery 
of  the  whole  or  any  deficiency,  as  in  other  cases  of  delin- 
quency. 

§  503.  A  defendant  arrested  may,  at  any  time  before 
the  trial  of  the  action,  or  if  there  be  no  trial,  before  the 
entry  of  judgment,  apply  to  the  judge  who  made  the 
order,  or  the  court  in  which  the  action  is  pending,  upon 
reasonable  notice,  to  vacate  the  order  oi  arrest  or  to 
reduce  the  amount  of  bail.  If  the  application  be  made 
upon  affidavits  on  the  part  of  the  defendant,  but  not 
otherwise,  the  plaintiffs  may  oppose  the  same  by  affldei- 
vits  or  other  proofs,  in  addition  to  those  on  which  the 
order  of  arrest  was  made.    [In  effect  July  1st,  1874.] 

Defendant's  waivex^— 6  CaL  57. 

Motion  to  vacate  arrest— 1  Gal.  SI7;  8  Gal.  878. 

§  504.  If,  upon  such  application,  it  appears  that  there 
was  not  sufficient  cause  for  the  arrest,  the  order  must 
be  vacated;  or  if  it  appears  that  the  bail  was  fixed  too 
high,  the  amount  must  be  reduced. 

Discharge—no  rearrest  after,  2  CaL  609. 
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CLAIM    AND 


CHAPTER  n. 

DELIVERT  OF   PERSONAL 
PROPERTY. 


I  SOS.  lyp^Werj  of  personal  property,  when  It  may  be  claimed. 

I  510.  Alttdavit  ami  Its  renniJiitefl. 

<  5U.  IU*iiub*ltIou  to  sheriff  to  take  and  deliver  the  property. 

S  512.  Security  on  the  part  of  the  plaintiff  aud  proceedliigs  In  senrlng 

the  onler. 
I  513.  Ezce}irion  to  sureties  and  proceedings  thereon,  or  on  failure  to 
exrept. 

Dftfeiidaiit,  when  entitled  to  redelivery. 

JuMtlAuntion  u(  defeiicliuit's  sureties. 

Qiiaiiftcatloii  of  sureties. 

rrniierty.  how  taken,  when  concealed  In  building  or  inclosure. 

Property,  how  kept. 

Ciaiui  of  property  by  thlnl  person. 

Notice  an<I  aflldavlt.  when  aud  where  to  be  filed. 

Actions  on  undertaking. 


514. 

515. 

Sltt. 

517. 

518. 
$519. 
I5.!0. 
SS21. 


§  509.  The  plaintiff  in  an  action  to  recover  the  posses- 
sion of  pergonal  property  may,  at  the  time  of  issams  the 
sammons,  or  at  any  time  beiore  answer,  claim  the  deliv- 
ery of  such  property  to  liim,  as  provided  In  this  chapter. 

Recorery  of  possession— of  personalty.  Code  remedy  for,  27  Cal. 
465;  18  Cal.  583;  53  Cal.  433. 

Olaim  and  delivery— optional,  38  Cal.  683;  generally,  3  Cal.  469;  11 
Cal.S62;  14  Cal.  410;  33  Cal.  139;  27CaL451;  28  Cal.  605;  34  Cal.  645;  36 
CaL  110;  38  Cal.  507, 583. 

§  510.  TVliere  a  delivery  is  claimed,  an  affidavit  mnnt 
"he  made  by  the  plaintiff,  or  by  some  one  in  his  behalf, 
showing: 

L  That  the  plaintiff  is  the  owner  of  the  property 
claimed  (particularly  describing  it),  or  is  entitled  to  the 
possession  thereof; 

2.  T^t  the  property  la  wrongfully  detained  by  the  de- 
fendant; 

3.  The  alleged  cause  of  the  detention  thereof,  accord- 
ing to  liis  best  knowledge,  information,  and  belief; 

1  That  it  has  not  been  taken  for  a  tax,  assessment,  or 
fine,  pursuant  to  a  statute,  or  seized  under  an  execution 
or  an  attachment  against  the  property  of  the  plaintiff,  or 
if  so  seized,  that  it  is  by  statute  exempt  from  such  seizure 

5.  The  actual  value  of  the  property. 

Jntliees'  conrts—see.  610  et  teq.f  made  applicable  to,  see.  870. 

BUBDi viBios  ft.  Valna— tncoRectly  stated  la  sffldaTlty  see.  I7ti 


609 

ccp 
94  106 
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§  511.  The  plaintiff  or  his  attorney  may,  therenpon, 
by  an  indorsement  in  writing  upon  the  affidavit,  require 
the  sheriff  of  the  county  where  the  property  claimed  may 
be,  to  take  the  same  from  the  defendant. 

Indorsement— 3  Gal.  469. 

612  §  512.  Upon  a  receipt  of  the  affidavit  and  notice,  with 

iS'aio       *  written  undertaking,  executed  by  two  or  more  sufficient 
sureties,  approved  by  the  sheriff,  to  the  effect  that  tbey 
are  bound  to  the  defendant  in  double  the  value  of  tlie 
property,  as  stated  in  the  affidavit  for  the  prosecution  of 
the  action,  for  the  return  of  the  property  to  the  defend- 
ants, if  return  thereof  be  adjudged,  and  lor  the  payment 
to  Iiim  of  sucli  sum  as  may,  from  any  cause,  be  recovered 
against  the  plaintiff,  the  sheriff  must  forthwitli  take  the 
property  described  in  the  affidavit,  if  it  be  in  the  posses- 
sion of  the  defendant  or  his  agent,  and  retain  it  in  bis 
custody.    He  must,  without  delay,  serve  on  the  defend- 
ant a  copy  of  the  affidavit,  notice,  and  undertaking,  by 
delivering  the  same  to  him  personally,  if  he  can  be  found, 
or  to  his  agent  from  whose  possession  the  property  ia 
taken,  or  if  neither  can  be  found,  by  leaving  tnem  at  the 
usual  place  of  abode  of  either,  with  some  person  of  suit- 
able age  and  discretion,  or  if  neither  have  any  known 
Slace  of  abode,  by  putting  them  in  the  nearest  post-office, 
Irected  to  the  defendant. 

Seizure  of  property— 3  Cal.  113;  24  CaL  147. 

Undertaking-liability  on,  4  Cal.  114;  7  CaL  890;  8  Gal.  448;  21  CaL 
VO;  4!)  Cal.  302:  title  not  affected  by,  11  CaL  277:  retain  adjudged,  sees. 
827. 667 :  dismissal  dlscliarges,  sec.  o81,  subd.  i. 

SherifTs  dutiea— Political  Code,  sees.  4185, 4188,  and  generally,  sees. 
4175-4193. 

Talae— incorrectly  stated  In  affldaTlt,  sec.  473. 

§  513.  The  defendant  may,  within  two  days  after  the 
service  of  a  copy  of  the  affidavit  and  undertaking,  give 
notice  to  the  sheriff  that  he  excepts  to  the  sufficiency  of  th4 
sureties.  If  he  fails  to  do  so,  he  is  deemed  to  have  waived 
all  objection  to  them.  When  the  defendant  excepts,  the 
sureties  must  justify  on  notice  in  like  manner  as  upon 
bail  on  arrest;  and  the  sheriff  is  responsible  for  the  suffi- 
ciency of  the  sureties  until  the  objection  to  them  is  either 
waived  or  until  they  justify.  If  the  defendant  except  to 
the  sureties,  he  cannot  reclaim  the  property  as  provided 
in  the  next  section. 

juBtifioation  of  rareties— 10  CSL  189. 

§  514.  At  any  time  before  the  delivery  of  the  property 
to  the  plaintiff,  the  defendant  may,  if  he  do  not  except  to 
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fte  sureties  of  the  plaintiff,  require  the  return  thereof, 
npoD  giviugtotbeKheriCF  a  written  iinflertakiug,  executed 
T»jr  TWO  or  more  sufticient  sureties,  to  the  effect  that  they 
are  boun<I  in  ilouble  tlie  value  of  the  property,  as  star  oil 
\n  tlie  affiilavit  of  the  nlaintiff,  for  the  delivery  thereof  to 
theplalntilT,  if  such  dolivery  be  adjudged,  and  for  tlin  pay- 
ment to  him  of  Mueh  sum  as  may,  ^or  any  cause,  he  roef»v- 
ereil  against  the  defendant.  If  a  return  of  llie  property 
b«  not  so  reciuired  within  tive  days  after  the  taking  and 
aervire  of  notice  to  the  defendant,  it  mu«t  he  delivered  to 
tile  plaintilT,  except  as  provided  in  section  510. 

Defendant's  sturetieB— liability  of.  7  Oal.  58R;  alHo  conipnrp  ner.  Al?n ; 
tiiil  a.4  to  iiiKlertakiugs  generally,  see  sec.  Ml;  qualiflcaiiouM  of  sur^ 
ties,  sec.  la'^T. 

§  513.  The  defendant's  sureties,  upon  notice  to  tlie 
phiiutiff  of  not  less  than  two  or  more  than  live  days, 
must  justify  before  a  judge  or  county  clerk,  in  the  same 
manner  as  upon  liail  on  arrest;  and  upon  such  justiliciv- 
tion  the  sherifT  must  deliver  the  property  to  the  defend- 
ant. The  sheriff  is  responsible  for  the  defendant's  sure- 
ties until  they  justify,  or  until  the  justification  is  eom- 
pleted  or  waived,  and  may  retain  the  property  until  that 
time;  if  they,  or  others  in  their  place,  fail  to  justify  at  the 
time  and  place  appointed,  he  must  deliver  the  property 
to  the  plaintiff. 

8ee  sec.  5l3i». 

§  516.  The  ciualification  of  sureties  must  he  such  as 
are  prescribed  by  this  Code,  in  respect  to  bail  upon  an 
order  of  arrest. 

Sarettes— qiiallflcatlons  of,  sec.  IWl, 

§  517.  If  the  property  or  any  part  thereof  be  concealed 
in  a  building  or  inclosure,  the  sheriff  must  publicly  de- 
mand its  delivery;  if  i(  be  not  delivered,  he  must  cause 
the  building  or  inclosure  to  be  broken  open,  and  take  the 
property  into  his  possession j  and,  if  necessary,  he  may 
call  to  his  aid  the  power  of  his  county. 

For  this  and  remaining  sections,  see  SHBSirF's  DnriBS,  sec.  S12n. 

§  5ia  When  the  sheriff  has  taken  property,  as  in  this 
cbapter  provided,  he  must  keep  it  in  a  secure  place,  and 
deliver  it  to  the  party  entitled  thereto,  upon  receiving  his 
fees  for  taking  and  his  necessary  expenses  for  keeping 
tlie  same. 

§  519.  If  the  property  taken  be  claimed  by  any  other 
person  than  the  defendant  or  his  agent,  and  such  person 
make  afSdavit  of  hia  title  thereto,  or  right  to  the  posses- 
CoDB  ciT.  Paoo^i«. 
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sion  thereof,  stating  the  gronnds  of  such  title  or  right, 
and  serve  the  same  upon  the  sheriff,  the  sheriff  is  not 
bound  to  keep  the  property  or  deliver  it  to  the  plaintiff, 
unless  the  plaintin,  on  demand  of  him  or  his  agent,  in- 
demnify the  sheriff  against  such  claim,  by  an  undertak* 
ing,  by  two  sufficient  sureties;  and  no  claim  to  such  prop- 
erty by  any  other  person  than  the  defendant  or  his  agent 
is  valid  against  the  sheriff  unless  so  made. 

§  520.  The  sheriff  must  file  the  notice,  undertaking,  and 
afiidavit,  with  his  proceedings  thereon,  with  the  clerk  of 
the  court  in  which  the  action  is  pending,  within  twenty 
days  after  taking  the  property  mentioned  therein. 

§  521  of  said  Code  is  repealed.  [In  effect  July  1st,  1874.] 
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CHAPTER  in. 

INJUNCTION. 

S2S.  Tnlonctlon,  what  It  is  and  who  may  srant  It. 

ft!6.  AVlien  it  may  be  granted. 

&n.  At  what  time  it  may  be  granted,  and  what  Is  required  to  ob- 
tain it. 

iSf!!8.  Injunction  after  answer. 

5i9.  Sceuricy  upon  injunction. 

&J0.  Order  to  show  cause  why  injnnctlon  should  not  be  granted. 

531.  Injunction  to  suspend  bosluess  of  a  corporation,  now  and  by 
whom  granted. 
I  532.  Motion  to  vacate  or  modify  injunction. 
I  533.  When  to  be  vacated  or  modified. 

§  525.  An  injunction  is  a  writ  or  order  requiring  a  per« 
son  to  refrain  from  a  particular  act.  It  may  he  granted 
by  tbe  court  in  which  the  action  is  brought,  or  by  a  judge 
thereof;  and  when  made  by  a  judge,  it  may  be  enforced 
as  an  order  of  the  court.    [In  effect,  March  9th,  1880.] 

Injunction  generally— form  of,  10  Cal.  347 :  definition,  see  Writ,  sec. 
SIji,  and  Order,  pec.  1003:  scope  and  function  of.  sec.  536n:  kinds  of, 
•ee  infra:  receiver  at  same  thne,  28  Cal.  577,  sec.  584:  <lIsoi)e(Ileuce  to, 
is  contempt,  sees.  1209, 1210:  limitations,  how  affected  by,  sec.  350:  pro* 
oeedhiss  to  obtain,  sees.  527  to  531 :  vacating  or  modlfylug,  sees.  532, 533. 

Injunction,  kinds  of— provisional  or  preliminary,  also  called  tem- 
pofary,  sec.  525  et  seq.,  sec.  528,  subds.  2  and  3,  includlnfir  interim  Injimc- 
uoa,8ec.  530n:  permanent  or  final,  (including  limited  and  perpetual) 
lec.  526,  subd.  1. 

Courts  and  judges— power  to  grant  Injunction,  on  any  day,  sees.  76, 
134:  at  chambers,  sec.  166;  court  commissioners  not  empowered  to 
Issue,  sec  259,  subd.  1. 

County  judge— auxiliary  power  of,  before  amdt.  1880, 6  Cal.  88. 449; 
12  Cal.  441;  23CaL461;  27  Cal.  151. 

§  526.  An  injunction  may  be  granted  in  the  following 

1.  AVhen  it  appears  by  the  complaint  that  the  plaintiff  is 
entitled  to  tlie  relief  demanded,  and  such  relief,  or  any 
part  thereof,  consists  in  restraining  the  commission  or 
continuance  of  the  act  complained  of,  either  for  a  limited 
period  or  perpetually. 

2.  When  it  appears  by  the  complaint  or  affidavit  that 
tbe  commission  or  continuance  of  some  act  during  the  liti- 
gation would  produce  waste,  great  or  irreparable  injury 
to  tlie  plaintisT 

3.  When  it  appears  during  the  litigation  that  the  defend- 
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ant  is  doinp;,  or  threatens,  or  is  about  to  do,  or  is  procuring 
<  r  suiferinp:  to  bo  done,  some  act  in  violation  of  the  plaint- 
iff's rights,  respect  in/:;  tlie  subject  of  the  action,  and  tend-     ] 
iug  to  render  the  judgment  ineffectual. 

Injunction,  scope,  and  function  of^ Generallv*  equitable  discretion 
unllniitod  as  to,  7  Cal.  325:  later  steps  In  action,  how  affected  bv,  33  Gal* 
4  S;  34  Cal.  27 J:  appellajte  supervu^ion  over,  4  Cal.  67:  22  Cal.  362:  29 
C:.l.  I-'4;  M  Cal.  344;  63  Cal.  65:  Parrott  v.  Floyd,  April  17th.  1880: 
prompt  apnlleatiou  for.  35  Cal.  Mi;  parties  to,  13  Cal.  105:  17  Cal.  440:  59 
Cal.  724 :  wlieu  will  Issue  to  prev<'nt  violation  of  law,  43  Cal.  605;  47  C:il. 
34  <:  HI  id  8ee  Taxes,  in/ra.  Where  remedy  at  law^  no  injunction 
granted, 2  CiU.46>.5^0;  6Cal.41,275;  7  Cal.53.  lO;  13  Cal.  440;  14  Cal.  144, 
17-t,2.'.-i;  23  Cal.  120;  36  Cal.  71;  47  Cal.  183.626;  49  Cal.  676;  53  Cal.  433. 
IV/tere  useless  or  unnecessary,  will  not  issue,  10  Cal.  585;  15  Cal.  128;  18 
Cal.  307;  25  Cal.  119;  85  Cal.  548;  36  Cal.  70;  37  Cal.  283;  40  Cal.  471:  46 
Cal.  171 ;  47  Cal.  647;  48  Cal.  645;  49  Cal.  266.  One  court  againnt  another, 
4  Cal.  31;  6  Cal.  82;  8  Cal.  26, 35, 71,268,520;  9  Cal.  77, 607;  10  Cal.  677;  11 
Cul.  76;  15  Cal.  134;  51  Cal.  145,  562. 

SuBDiviRiON  1.  Final  injunction— see  Pbbvehtitb  Bslzet, 
sec.  580fi ;  Receivbii,  sec.  664. 

Subdivisions  2  and  3.  Irreparable  injunr— 3  Cal.  241,834;  6  CaL 
120;  7  Cal.  341;  8  Cal.  3^7;  10  Cal.  449;  13  Cal.  156.  IM;  14  Cal.  460;  21  Cal. 
4K:  27  Cal.  43 <.  Tlireatened  act— 8 Cal.  3.7;  10 Cal.  217;  13 Cal.  312;  14 
Cal.  551 ;  2 J  Cal.  485;  51  Cal.  3Ul :  M  Cal.  416, 724;  and  see  'frespass,  infra. 
Waste— generally,  34  Cal.  15:  during  foreclosure,  sec.  745. 

Taxes— cnlolnins  collection,  suits,  sales,  etc.,  2  Cal.  693:  6  Cal.  41 :  11 
Cal.3Ul.380;  12 Cal. '273. 298,299;  13  Cal.  175;  18CaL307;  36  0(0.70;  46CaL 
416;  47  Cal.  647 ;  43  Cal.  65;  49  Cal.  S4;  51  Cal.  406. 

Fraud-15  Cal.  349;  29  Cal.  59;  49  Cal.  94, 278. 

Trespass-^  Cal.  108;  7  Cal.  320;  14  Cal.  644;  15  Cal.  206;  16  Cal.  206;  17 
Cal.  373:  18  Cal.  209, 443. 643;  27  Cal.  645;  32  CaL  692;  35  Cal.  476;  37  Cal- 
*  283 ;  43  Cal.  389;  51  Cai.  629;  62  Cal.  322 ;  and  see  WASTE,  subds.  2  and  3> 

note,  supra, 

§  527.  The  Injunction  may  be  granted  at  the  time  of 
issuing  the  summons  upon  the  complaint,  and  at  any  time 
afterward,  before  judgment,  upon  affidavits.  The  com- 
c^.  plaint  in  the  one  case,  and  the  affidavits  in  the  other,  must 
(^  '  ^  si  low  satisfactorily  that  sufficient  grounds  exist  therefor. 
No  injunction  can  be  granted  on  the  complaint  unless  it 
is  verilled.  When  granted  on  the  complaint,  a  copy  of  the 
complaint  and  verification  attached  must  be  served  with 
the  injunction ;  when  granted  upon  affidavit,  a  copy  of  the 
affidavit  must  be  served  with  the  injunction. 

Complaint— for  injunction,  23  Cal.  362;  35  Cal.  52;  63  Cal.  201,  416: 
verification  of,  sec.  446:  presenting  In  advance  of  flUng,  12  CaL  107. 

AOdavits— upon,  35  Cal.  53. 

Freliminarv  injunction— discretionary  powers  as  to,  60  Cal.  344;  a 
Cal.  ()5. 

Service— mode  of,  16  Cal.  386:  by  sheriff,  see  Sheriff's  Duties,  PoUtI* 
cal  Code,  sees.  4175-4191:  other  notice  of  Injunction,  1  Cai.  397. 

§  528.  An  injunction  cannot  be  allowed  after  the  de- 
fendant has  answered,  unless  upon  notice,  or  upon  an 
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Older  to  show  canse ;  tnt  in  sach  case  the  defendant  maj 
be  restrained  until  the  decision  of  the  court  or  jud^e 
granting  or  refusing  the  injunction. 

Injnxiction.  after  ajurvirer— 6  Cal.  449;  22  Cal.  362;  39  Cal.  52. 
Bestraining  order — see  IirTXBnc  IirjuircTiON*  sec.  530n. 

§  529.  On  granting  an  injunction,  the  court  or  judge  .a^ 
must  require,  except  when  the  people  of  the  State,  a  ^^p 
county,  or  municipal  cori)oration,  or  a  married  woman  in  ^  £43 
a  suit  against  her  husband,  is  a  party  plaintiff,  a  written 
undertaking  on  the  part  of  the  plaintiff,  with  sufficient 
snreties,  to  the  effect  that  the  plaintiff  will  pay  to  the 
party  enjoined  such  damages,  not  exceeding  an  amount  to 
be  speciiied,  as  such  party  may  sustain  by  reason  of  the 
injunction,  if  the  court  Unally  decide  that  the  plaintiff 
was  not  entitled,  thereto.  Within  five  days  after  tne  serv- 
ice of  the  injunction,  the  defendant  may  except  to  the 
suf&ciency  of  the  sureties.  If  he  fails  to  do  so,  he  is 
deemed  to  have  waived  all  objections  to  them.  When 
excepted  to,  the  plaintiff's  sureties,  upon  notice  to  the  de- 
iendant  of  not  less  than  two  nor  more  tlian  five  days, 
miiBt  justify  before  a  judge  or  county  clerk  in  the  same 
manner  as  upon  bail  on  arrest,  and  upon  failure  to  justify, 
or  if  others  in  their  place  fail  to  justify  at  the  time  and 

Slacc  appointed,  the  order  granting  an  injunction  shall  be 
issolved.     [In  effect  April  15th,  1880.] 

Undertakings — GeneraUv,Bec.di\n;  returned  on  dismissal,  sec.  581, 
ti'biL  1.  SuretieJtf  qxuvliflcatlons  of,  sec.  1057;  Justiflcation  of,  sec.  495, 
««o  sec.  2.V3,  subcl.  3. 

Undertaking  on  injunction— order  Inoperative  until  siven,  1  CaL 
fK;  12  Cal.  106 :  liability  on,  4  Cal.  384;  10  Cal.  851 ;  13  Cal.  585, 888;  15  CaL 
U;  L8CuL625;  2S  Cal.  542;  37  Cal.  34;  45  Cal.  302:  Bostamente  t?.  Stew- 
Ut.  J\ily  2a.  1880,  5.  Pac.  C.  L.  J.  592;  generally,  see  2  Cal.  245;  3  CaL 
216;  6  CaL  399;  25  CaL  169. 

8  530.  If  the  court  or  judge  deem  it  proper  that  the  de- 
ieuda.t,  or  auy  of  several  defendants,  should  be  heard  be- 
fore grantin.i^  the  injunction,  au  order  m.«y  bo  made  requir- 
ing cauM3  t)  hi  shown,  at  a  specified  time  and  place,  why 
t^e  injunction  should  not  be  granted;  and  the  defendant 
^ijs  in  tue  meaniime,  be  restrained.  In  all  actions  pending 
or  which  may  be  hereafter  brought,  wnen  an  injunction  or 
restraining  order  has  been  or  may  be  granted,  or  applied  for, 
topTttveut  tiio  diversion  pending  the  litigation,  of  water  used 
w  to  be  used  for  irrigation  or  dom-  st'c  purposes  onlv,  if  it  be 
mad'j  to  ap  »ear  to  the  court  that  the  plaintiff  i^  entitled  to  ilie 
injnDction,  but  that  the  issuance  t  lereof  pending  the  litigation 
'^ill  entiiii  ffre&t  damage  upon  tli»»  defendant,  and  that  plaintiff 
can  be  fully  compeusated  fur  such  damages  as  he  may  suffer, 
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the  oonrt  may  refuse  the  injunction  upon  the  defendant  giving^ 
a  bond,  Buch  as  is  proTided  for  in  section  532;  and  upon  the 
trial  the  same  proceedings  shall  be  had,  and  with  the  same 
effect,  as  in  said  section  provided.    [In  effect  March  24, 1887.  ] 

Interim  UxiuncUon—renfraining  order,  period  of.  13  Cal.  585;  15  Gal. 
109;  bond,  see  1  Gal.  S&J ;  12  Gal.  106;  also,  see  geaerally.  18  Gal.  2U6w 

§  531.  An  injunction  to  suspend  the  general  and  ordinary 
buuiness  of  a  corpuration  cannot  be  granted  except  by  the 
court  or  a  judge  tnereof ;  nor  can  it  be  granted  without  due 
notice  of  the  application  therefor  to  the  proper  officers  or 
managing  agent  of  the  corporation,  except  when  the  people 
of  this  State  are  a  party  to  the  proceeding. 

Courts  and  Judges— power  to  grant  injunction,  see  sec.  525n. 

§  532.  If  an  injunction  be  granted  without  notice,  the  de- 
fendant at  any  time  before  the  trial,  may  ai)ply,  upon  reason- 
able notice  to  the  judge  who  granted  the  injunction,  or  to  the 
court  in  which  the  action  U  brought,  to  diHsolve  or  modify  the 
same.  The  application  may  be  made  upon  the  complaint  and 
the  affidavit  on  which  the  injunction  was  granted,  or  upon  affi- 
davit on  the  part  of  the  defendant,  with  or  without  the  answer. 
If  the  application  be  made  upon  affidavitson  thepartof  the  de- 
fendant, but  not  otherwise,  the  plain  tiff  may  oppose  the  same  by 
affidavits  or  other  evidence  in  addition  to  those  on  which  the 
injunction  was  granted.  In  all  actions  pending,  or  which  may 
be  hereafter  brought,  when  an  injunction  or  restraining  order 
has  been  or  may  be  granted  or  applied  for,  to  prevent  the  di- 
version, pending  the  litigation,  of  water  Uat  d  or  to  be  used  for 
irrigation  or  domestic  purposes  only,  if  it  be  mai^e  to  appear 
to  the  court  that  great  damage  will  be  suffered  by  the  de- 
fendant in  case  the  injunction  is  continutd,  and  th&t  the 
plaintiff  can  be  fully  compensated  for  any  damages  he  may 
suffer  b^  reason  of  the  continuance  of  the  acts  of  the  defend- 
ant durmg  the  pendency  of  the  litigation,  the  court,  in  its  dis- 
cretion, may  dissolve  or  modify  the  injunction,  upon  the  de- 
fendant giving  a  bond,  with  sureties  to  be  approved  by  the 
judge,  and  in  such  amount  as  may  be  fixed  by  the  court  or 
judge,  conditioned  t>.at  the  defendant  will  pay  all  damages 
which  the  plaintiff  may  suffer  by  reason  of  the  continuance 
durino:  the  litigation  of  the  actd  complained  of.  Upon  the 
trial  the  amount  of  such  damages  shall  be  ascertained,  and  in 
case  judgment  is  rendered  for  the  plaintiff,  the  amount  fixed 
as  such  damages  shi«ll  be  included  in  the  judgment,  together 
with  reasonable  attorneys'  fees.  Upon  a  suit  brought  on  tlie 
bond  the  amount  of  damages  as  fixed  in  said  judgment  shtUl 
be  conclusive  upon  the  sureties.    [  in  effect  March  24,  1887.  ] 

Dissolution  on  complaint  and  answer— 6  Gal.  452;  23  Gal,  82;  38 
Gal  637;  39  0«1.  166;  42  Gal.  457:  45  Gal.  186;  52  Gal.  277. 

Dissolvlngr  on  affldavits-15  Gal.  116;  35  Gal.  52;  39  Gal.  511;  44  CaL 
]«4;  4d  Gal.  35i);  Parruit  v.  Moyd,  April  17th,  1880. 
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CHAPTER   rV. 
ATTACHMENT. 

I  Sfl,  Attacliment,  when  and  In  what  cases  may  Issue. 

S  U8.  Affidavit  for  attacbinent,  what  to  contain. 

15-19.  Undertaking  ouattaclimont. 

1 510.  Writ,  to  whom  directed  and  what  to  state. 

I  Ml.  Shares  of  stoclc  and  debts  due  defendant,  how  attached  and  dls- 

.,„   „   POseUof. 

M2.  How  real  and  personal  property  shall  be  attached, 

543.  Attorney  to  givo  written  Instnictiou*  to  sheriff  what  to  attach. 

W4.  Garnishment,  when  garulshoe  liable  to  plaintiff. 

5«.  Citation  to  camislieo  to  appear  before  a  court  or  Judge. 
S5».  Inventory,  iiow  made,     rarty  refusing  to  give  memorandum 

nirxy  bo  compelled  to  pay  costs. 
i  Ml.  Perisliablo  property,  how  sold.   Accounts  without  suit  to  he 

collected. 
i  Ma.  Property  attached  may  be  sold  as  under  execution,  If  the  lnt.er> 

est  of  tlio  i)artlej*  reqnlre. 
5  M^«  When  properiy  claimed  by  a  third  party,  how  tried. 
15.0.  irplahitili  obtains  judnnont.liow  satisfied. 
5  531.  AVTuMi  ih'^ro  rem:iins  a  balaure  due.  how  collected. 
I  f}-'  Whi'u  suits  may  ba  commenced  on  the  undertaking. 
I  ^»3.  If  defendant  recover  judgment,  what  the  sheriff  Is  to  deliver. 
I  5o4.  Proceed! Tijjs  to  release  attacluuont,  before  whom  taken. 
s  6»}.  Altachnient.  In  what  cases  it  may  be  released  and  upon  what 
t  c^         tenus. 
\  556.  Wlicn  a  motion  to  discharge  attachment  may  be  made,  and  npon 

what  grounds. 
i  537.  Wlica  motion  made  on  affidavit.  It  may  be  opposed  by  affidavit. 
J  &j3.  When  writ  nmst  bo  discharged. 
i  559.  When  writ  to  be  returned. 

§  537.  The  plaintiff,  at  the  time  of  issuing  the  sum-    ^3.^ 
Jhous,  or  at  any  time  afterward,  may  liave  the  property     ^cp 
of  the  defendant  attached,  as  security  for  the  satisfaction   97    95 
of  nny  judgment  that  may  be  recovered,  unless  the  de-   97  2u7 
fendant  give  security  to  nay  such  judgment,  as  in  this      ^ 
chapter  provided,  in  the  following  cases:  ccp 

y  In  aa  action  upon  a  contract,  express  or  implied,  for  107  485 
the  direct  payment  of  money,  where  the  contract  is  made 
or  is  payable  in  this  State,  and  is  not  secured  by  any 
mortgage  or  lien  upon  real  or  personal  property,  or  any 
pledge  of  personal  i)roperty,  or,  if  originally  so  secured, 
sacli  security  has,  without  any  act  of  tiie  plaintiff,  or  the 
person  to  whom  the  security  was  given,  become  valueless ; 

^.  In  an  action  upon  a  contract,  express  or  implied, 
^inst  a  defendant  not  residing  in  this  State.  [In  eifect 
July  1st,  1874.] 
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Attachment,  g0nerall7->aiixlliary  nature  of,  6  Cal.  277:  statutory 
strictness  as  to,  9  Cal.  262;  18  Cal.  155:  when  void,  13  Cal.  441;  18  Cal. 
S78;  42  Cal.  135:  release  by  plaintiff,  effect  of,  3 J  Cal.  574:  inallcioas 
Issuance,  complaint  for,  50  Cal.  115;  and  see  Sharp  v.  Miller,  Mlarcli 
18th,  1880:  death  dissolves,  29  Cal.  359;  47  Cal.  623;  SO  Cal.  365.  367:  of 
partnership,  does  not  dissolve  it,  52  Cal.  650:  dissolution  generally, 
sees.  656^558  and  notes:  sheriff's  duties,  8ecs.540n,  542, 55u,  and  return, 
sees.  546,559:  levy,  sec.  542n:  af^davit,  sec.  538n;  and  see  sec.  557: 
bonds, sees. 539  and  note, 540n,  549ra, 5r)5  and  note:  camishment,  sees. 
542.543-.'>45:  further,  see  Davidson  v.  Dallas.  8  Cal.  227;  Ibid.  570;  14  CaL 
47;  21  Cal.  280;  23  Cal.  508;  35  Cal.  199;  42  Cal.  529. 

Issuance,  time  for— 9  Cal.  538;  38  Cal.  215. 

Property  of  defendant— 16  Cal.  399;  40  Cal.  391. 

Preventing  levy  by  counter-bond— see  sec.  540. 

Subdivision  1.  Contract— jFT»r«5.i  or  t»it>7t><f,  not  applicable,  2  Cal. 
17;  23  Cal.  281:  33  Cal.  Iii5:  must  bo  ludebtedness,  see  sec.  538,  subcls.  1 
and  2;  62  Cal.  502:  53  Cal.  304.  For  direct  payment  of  money,  3.1  Cal.  165; 
60  Cal.  506;  51  Cal.  255.  Made  or  payable  in  this  State,  3  Cal.  206.  JAen 
as  security,  32  Cal.  55;  35  Cal.  202;  39  Cal.  51J;  45  Cal.  4. 

SUBDIVISION  2.  Contract— express  or  implied,  see  note  to  subd.  1. 
Residence— see  Political  Code,  sec.  52. 

§  538.  The  clerk  of  the  court  must  issue  the  writ  of  at- 
tachment, upon  receiving  an  afildavit  by  or  on  behalf  of 
plaintiff,  showing: 

1.  That  the  defendant  is  indebted  to  the  plaintiff  (speci- 
fying the  amount  of  such  indebtedness  over  and  anovo 
all  legal  set-offs  or  counter-claims)  upon  a  contract,  ex- 
press or  implied,  for  the  direct  payment  of  money,  and 
that  such  contract  was  made  or  is  payable  in  this  State, 
and  that  the  payment  of  the  same  has  not  been  secured 
by  any  mortgage  or  lien  upon  real  or  personal  property, 
or  any  pledge  of  personal  property,  or,  if  originally  so  se- 
cured, that  such  security  has,  without  any  act  of  the 
plaintiff,  or  the  person  to  whom  the  security  was  given, 
become  valueless;  or 

2.  That  the  defendant  is  indebted  to  the  plaintiff  (speci- 
fying the  amount  of  such  indebtedness  over  and  above 
all  legal  set-offs  or  counter-claims)  and  that  the  defendant 
is  a  non-resfdent  of  the  State;  and 

3.  That  the  attachment  is  not  sought,  and  the  action  is 
not  prosecuted,  to  hinder,  delay,  or  defraud  any  creditor 
of  the  defendant.    [In  effect  July  1st,  1874.1 

Duty  of  clerl:— see  Political  Code,  sec.  1032;  25  Cal.  202;  86  Cal.  210. 

AfHdavit,  requisites  of— 4  Cal.  195;  38  Cal.  215;  41  Cal.  118:  also,  as  to 
section  generally,  see  7  Cal.  352:  8  Cal.  260;  13  Cal.  434;  18  Cal.  152;  35 
Cal.  109;  41  Cal.  117: "  or  if  orlginsdly  so  secured,"  construction,  Wilklo 
V.  Colin,  54  Cal  212. 

§  539.  Before  issuing  the  writ  the  clerk  must  require  a 
539     written  undertaking  on  the  part  of  the  plaintiff,  in  a  sum 
cop      not  less  than  two  hundred  dollars,  and  not  exceeding  the 
97   56 
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amount  claimed  Iw  tlie  plaintiff,  with  sufficient  sureties, 
to  the  effect  that  it  the  defendant  recover  judgment,  tbe 
i)laintiff  will  pay  all  costs  that  may  be  awarded  to  the  de- 
lendant  and  all  damages  wliich  he  may  sustain  by  reason 
of  the  attachment,  not  exceeding  the  sum  specilied  in  the 
undertaking.  Within  five  days  after  service  of  the  sum- 
mous  in  the  action,  the  defendant  may  except  to  the  suffi- 
ciency of  tlie  sureties.-  If  lie  fails  to  do  so,  he  is  deemed 
to  liave  waived  all  objections  to  them.  When  excepted 
to,  the  plaintiffs  sureties,  upon  notice  to  the  defendant 
of  not  less  than  two  nor  more  than  live  days,  must  justify 
before  a  judge  or  county  clerk,  in  the  same  manner  as 
upon  bail  ou  arrest,  and  upon  failure  to  justify,  or  if  others 
in  their  place  fail  to  justify,  at  the  time  and  place  ap- 
pointed, the  clerk  or  judge  shall  issue  an  order  vacating 
tbe  writ  of  attachment.  [In  effect  March  20th,  1874.  See 
decision  of  Supreme  Court.] 

Undertoldng,  gonerallj— sees.  259,  subcl.  3;  581,  subd.  1;  941n. 

Sureties— Jastificatlon  of,  sec.  4.05;  qnaliflcatious  of,  sec.  1057. 

Undertaking  on  attachment -form  of,  7  Cal.  514;  44  Cal.  168:  when 
rohl,  3  Cnl.  251 ;  (laznag^es  on.  1  Gal.  410;  extent  of  surety's  liability  on, 
41  CaL  aM;  repealed  enactment  of  1874,  see  Goodwin  v,  Buckley, 
Uarcb  nth,  1880. 

§  540.  The  writ  must  be  directed  to  the  sheriff  of  any 
county  in  which  property  of  such  defendant  may  be,  and 
must  require  him  to  attach  and  safely  keep  all  the  i)rop-    95^443 
erty  of  such  defendant  within  his  county  not  exempt 
from  execution,  or  so  much  thereof  as  may  be  sufficient     540 
to  satisfy  the  plaintiff's  demand,  the  amount  of  which     cop 
must  be  stated  in  conformity  with  the  complaint,  unless    9?   9« 
the  defendant  give  him  security  by  the  undertaking  of  at 
least  two  sufficient  sureties,  in  an  amount  sufficient  to       510 
satisfy  such  demand,  besides  costs,  or  in  an  amount  equal    jgo'^fw 
to  the  value  of  the  property  which  has  been  or  is  about 
to  be  attached ;  in  which  case,  to  take  such  undertaking. 
Several  writs  may  be  issued  at  the  same  time  to  the  sher- 
iffs of  different  counties. 

Writ,  generally— sec.  51n. 

Sheriff,  datics  of— excused  only  by  written  directions,  Political 
Code,  sec.  41«.j;  12  Cal.  530;  when  released  by  stipulation,  53  CaL  3; 
wbeu  must  show  process.  Political  Code,  sec.  4l88. 

Exemptions  from  execution— sec.  (TO. 

Undertaking  to  prevent  attachment— form  of  counter-bond,  29 
Cal.  199;  liability  of  sureties,  soo.  941n;  17  Cal.  433;  29  Cal.  194:  com- 
plaint ou  counter-bond,  5J  Cal.  504;  bond  for  release  after  appearance, 
sec.  655. 

§  541.  The  rights  or  shares  which  the  defendant  may 
have  in  the  stock  of  any  corporation  or  company,  to- 


540 

cop 
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§  ether  with  the  interest  and  profit  thereon,  and  all  debts 
ue  such  defendant,  and  all  other  property  in  this  Stato 
of  sach  defendant  not  exempt  from  execution,  may  be 
attached,  and  if  judgment  be  recovered,  be  sold  to  satisfy 
the  judgment  and  execution. 
Stocks  or  shares— how  attached,  sec.  542,  subd.  4. 
DeMs  and  credits,  etc.— how  attached,  sec.  642,  subd.  S. 
Garnishment  generally— sees.  643-545. 

5458  §  S*2.  The  sheriff  to  whom  the  writ  is  directed  and 

cop        delivered  must  execute  the  same  without  delay,  and  if 

95  531      the  undertaking  mentioned  in  section  live  hundred  and 

forty  be  not  giA'^en,  as  follows : 
^^''^  1.  Real  property,  standing  upon   the  records  of  the 

96^'^7       county  in  the  name  of  the  defendant,  must  be  attached 
by  tiling  with  the  recorder  of  the   county  a  copy  of 
542        the  writ,  to<;ether  with  a  description  of  the  property 
ccp        attached  ana  a  notice  that  it  is  attached,  and  by  leavin^^ 
ift?fliifi     ^  similar  copy  of  the  writ,  description,  and  notice  with 
an  occupant  of  the  property,  if  there  is  one;  if  not,  then 
by  posting  the  same  in  a  conspicuous  place  on  the  prop- 
erty attached. 

2.  Real  property,  or  any  interest  therein,  belonging  to 
the  defendant,  and  held  by  any  other  person,  or  standing]; 
on  the  records  of  the  county  in  the  name  of  any  other 
person,  must  be  attached  by  filing  with  the  recorder  of 
the  county  a  copy  of  the  writ,  together  with  a  description 
of  the  property  and  a  notice  that  such  real  property  and 
any  interest  of  the  defendant  therein,  held  by  or  standing 
in  the  name  of  such  other  person,  (naming  him)  are  at- 
tached, and  by  leaving  with  the  occupant,  if  any,  and 
with  such  other  person  or  his  agent,  if  known  and  within 
the  county,  or  at  the  residence  of  either,  if  within  the 
county,  a  copy  of  the  writ,  with  a  similar  description  and 
notice.  If  there  is  no  occupant  of  the  property,  a  copy 
of  the  writ,  together  with  such  description  and  notice, 
must  be  posted  in  a  conspicuous  place  upon  the  property. 
The  recorder  must  index  such  attachment  when  filed,  in 
the  names  both  of  the  defendant  and  of  the  person  by 
whom  the  property  is  held,  or  in  whose  name  it  stands  on 
the  records. 

3.  Personal  property,  capable  of  manual  delivery,  most 
be  attached  by  taking  it  into  custody. 

4.  Stocks  or  shares,  or  interest  in  stocks  or  shares,  of 
any  corporation  or  company  must  be  attached  by  leaving 
with  the  president  or  other  head  of  the  same,  or  the  seo- 
retary,  cashier,  or  other  managing  agent  thereof,  a  copy 
of  the  writ,  and  a  notice  stating  that  the  stock  or  interest 
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of  the  defendant  is  attached,  in  pursuance  of  such  writ. 
5.  Debts  and  credits,  and  other  personal  property,  not 
capable  of  manual  delivery,  must  bo  attached  by  leaviug 
with  tho  person  owing  such  debts,  or  liaving  in  his  pos- 
session or  under  his  control  such  credits  and  other  per- 
sonal property,  or  with  liis  agent,  a  copy  of  the  writ  and 
a  notice  that  the  debts  owing  by  liim  to  the  defendant,  or 
tho  credits  and  other  personal  property  in  his  possession 
or  under  his  control,  belongiug  to  the  defendant,  are 
attached  in  pursuance  of  such  writ. 

Levy  of  aXls^chxaenX— Sheriff's  duties  as  to,  Whitney  r.  Butterfleld,  13 
Cal.  335;  19  Cal.  41 ;  25  Cal.  206;  29  Cal.  312.  Eseessire,  must  not  be,  40 
Cal.  403.  Conduct  validulivg,  14  Cal.  .^0.  On  joint  prvpertu,  oomnaro  10 
Cal.  978.  Fartnersliips,  as  to,  8  Cal.  540;  13  Cal.  626;  22  Cal.  194;  23  Cal. 
500;  aad  compare  12  Cal.  Ifiu;  43  Cal.  119. 

SUBDivisiox  1.  Heal  property  in  defendant's  name— 8  Cal.  25; 
11  CaL  247;  19  Cal.  45;  43  Cal.  206, 577. 

SUBDIVTSTON  2.  Other  real  vropextv—Leviabie  interest,  23  Cal.  645; 
%  Cal.  313;  45  Cal.  162. 

Subdivision  3.  Personal  property,  manually  removable— i4<- 
taehment  lien,  ofBcer'.s,  Civil  Code.  sec.  3057;  replevin,  does  not  affect, 
1 1  C:il.  262.  Leviable interi'nt,  \\\  pledge<l j)ronerty, sec  subd.  5;  in  mort- 
ca^<l  property.  Civil  Code,  sees.  2*'6S-2<0;  In  crops,  17  Cal.  641;  of  co- 
teuaiit,  51  Cal.  603:  of  lessee.  52  Cal.  319.  Custody  Wider  levy,  7  Cal. 
540;  12  Cal.  412;  Vt  Cal.  5')6;  Rogers  v.  Gilliiiore,51  Cal.  309.  Fraudulent 
tranters.  Civil  Code,  sees.  122?,  3481, 3432, 3439-42. 

Subdivision  4.  Stocks,  shares,  etc.,  garnishment  of— 5  Cal.  188; 
7  CaL  162;  9  Cal.  78;  asent  of  corporation,  service  on,  38  Cal.  153. 

Subdivision  5.  Debts  and  credits,  garnishment  of— debt,  what 
la.  3  CaL  363;  8  Cal.  540:  9  Cal.  24;  action  of  debt  as  test,  11  Cal.  342;  34 
CaL  81 ;  35  Cal.  3^:  and  compare  34  Cal.  2C3:  too  soon,  10  Cal.  839:  too 
late,  12  CaL !  2:  15  Cal.  38;  and  compare  IH  Cal.  438:  sheriff's  function,  1 
CaL  104;  49  CaL  658:  as  to  pledge,  see  Treadwell  v.  Davis,  34  Cal.  607. 

g  543.    Upon  receiving  information  in  writing  from        -^ 
^he  plaintiff  or  Ills  attorney,  that  any  person  has  in  his        ?JJ 
possession  or  under  his  control  any  credits  or  other  per-      sub  5 
Bonal  property  belonging  to  the  defendant,  or  is  owing     i<*  254 
any  debt  to  the  defendant,  the  sheriff  must  serve  upon 
such  person  a  copy  of  the  writ  and  a  notice  that  such 
credits,  or  other  property,  or  debts,  as  the  case  may  be, 
are  attached,  in  pursuance  of  such  writ. 
Sheriff,  duties  of— fiee  sec.  540n. 

§  544.  All  persons  having  in  their  possession  or  under 
their  control  any  credits  or  other  personal  property  be- 
longing to  the  defendant,  or  owing  any  debts  to  the 
defendant,  at  the  time  of  service  upon  them  of  a  coj^y  of 
tlie  writ  and  notice,  as  provided  in  the  last  two  sections, 
Bhall  be,  unless  such  property  be  delivered  up  or  trans- 
ferred, or  such  debts  be  paid  to  the  sheriff,  liable  to  the 
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plaintiff  for  the  amonnt  of  such  credits,  property,  or 
debts,  until  the  attachment  be  discharged,  or  any  judg- 
ment recovered  by  him  be  satisfied. 

Garnishment,  efiect  of— 8  Cal.  540;  0  Cal.  26S;  18  GaL  164;  21  Cal.  122; 
22  Cal.  C67;  also,  see  2  Cal.  83;  5  CaL  118, 294;  11  CaL  342;  34  CaL  601;  35 

Cal.  378, 3^2, 

Similar  provision  as  to  ezecution— sec  716. 

§  545.  Any  person  owing  debts  to  the  defendant,  op 
having  in  his  possession  or  under  his  control  any  credits 
or  other  personal  property  belonging  to  the  defendant, 
may  be  required  to  attend  before  the  court  or  judge,  or  a 
referee  appointed  by  the  court  or  judge,  and  hoexaminoil 
on  oath  respecting  tho  same.  The  defendant  may  also  bo 
required  to  attend,  for  the  purpose  of  giving  informatinu 
respecting  liis  property,  and  may  be  examined  on  oa'  h. 
The  court  or  judge  may,  after  such  examination,  order 
personal  property,  capable  of  manual  delivery,  to  bo  de- 
livered to  the  sheriff  on  such  terms  as  may  be  just,  having 
reference  to  any  liens  thereon  or  claims  against  the 
same,  and  a  memorandum  to  be  given  of  all  otiier  per- 
sonal property,  containing  the  amount  and  description 
thereof. 

Garnishee— order  for  examination  of,  9  CaL  263;  examination  of,  4 
Cal.  40:);  discharge  of,  3  Cal.  253;  answer  of,  6  Cal.  118;  liability  of,  6 
Cal.  16;  llCal.34l 

Defendant— scope  of  examination  of,  51  CaL  S16. 

Compare— proceedings  supplementary  to  execution,  sees.  714-721. 

§  546.  The  sheriff  must  make  a  full  inventory  of  the 
property  attached,  and  return  the  same  with  the  writ.  To 
enable  him  to  make  such  return  as  to  debts  and  credits 
attached,  he  must  request,  at  the  time  of  service,  the 
party  owing  the  debt  or  having  the  credit  to  give  him  a 
memorandum,  stating  the  amount  and  description  of 
each;  and  if  such  memorandum  be  refused,  he  must  re- 
turn the  fact  of  refusal  with  the  writ.  Tlie  party  refusing 
to  .give  the  memorandum  may  be  required  to  pay  tho 
costs  of  any  proceedings  taken  for  the  purpose  ox  obtain- 
ing information  respecting  the  amounts  and  description 
of  such  debt  or  credit. 

Sheriff's  retum-5  Cal.  63;  6  Cal.  85;  8  CaL  21;  11  CaL  238;  43  CaL  577. 

Sheriff's  dnties— sec.  540»,  36  Gal.  105. 

§  547.  If  any  of  the  property  attached  be  perishable, 
the  sheriff  must  sell  tho  same  in  the  manner  in  which 
such  property  is  sold  on  execution.  The  proceeds  and 
other  property  attached  by  him  must  be  retained  by  him 
to  answer  any  judgment  that  may  be  recovered  in  the 
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action,  unless  sooner  siibjected  to  ezecntion  npon  another 
laQginent,  recovered  previous  to  the  issuing  of  the  attach- 
ment. Debts  and  credits  attached  may  be  collected  by 
mm,  if  the  same  can  be  done  without  suit.  The  sherifE's 
leceipt  w  a  sufficient  discharge  for  the  amount  paid. 
Sale  on  attachment— sec.  648o. 

Ji  548.  Whenever  property  has  been  taken  by  an 
cer  under  a  writ  of  attachment,  and  it  is  made  to  ap- 
pear satisfactorily  to  the  court  or  a  judge  thereof,  that 
the  interest  of  the  parties  to  the  action  will  be  subserved 
by  a  sale  thereof,  the  court  or  judge  may  order  such  prop- 
erty to  be  sold  in  the  same  manner  as  property  is  sold 
under  an  execution,  and  the  proceeds  to  be  deposited  in 
the  court,  to  abide  the  judgment  in  the  action.  Such 
order  can  be  made  only  upon  notice  to  the  adverse  party 
ot  his  attorney,  in  case  such  party  has  been  personally 
served  with  a  summons  in  the  action.  [In  effect  March 
9th,  1880.] 
Sale  on  attachment— 49  CaL  297. 

§  549.  If  any  personal  property  attached  be  claimed  tjtr^ 

oya  third  person  as  his  property,  the  sheriff  may  sum-  JiO 

nion  a  jury  of  six  men  to  try  the  validity  of  such  claim,  549 

and  Buch  proceedings  shall  be  had  thereon,  with  the  like  ccp 

effect,  as  in  case  of  a  claim  after  levy  upon  execution.  ^7  483 

Sheriff's  jury— see  sec.  689;  8  Cal.  227. 

bdemnitybond— 8CaL227;  34  CaL  €29;  notice  to  sureties  on,  sec 

§  550.  If  judgment  be  recovered  by  the  plaintiff,  the 
sheriff  must  satisfy  the  same  out  of  the  property  attached 
by  him  which  has  not  been  delivered  to  the  defendant  or 
»  claimant  as  hereinbefore  provided,  or  subjected  to  exe- 
cution on  another  judgment,  recovered  previous  to  the 
iflSQing  of  the  attacument,  if  it  be  sufficient  for  that  pur- 
pose: 

1.  By  paying  to  the  plaintiff  the  proceeds  of  all  sales  of 
perishable  property  sold  by  him,  or  of  any  debts  or  cred- 
its coUecteu  by  him,  or  so  much  as  shall  be  necessary  to 
■atisfytbe  judgment; 

2.  If  any  balance  remain  due,  and  an  execution  shall 
have  been  issued  on  the  judgment,  he  must  sell  under  the 
execution  so  much  of  the  property,  real  or  personal,  as 
may  be  necessary  to  satisfy  the  balance,  if  enough  for 
that'purpose  remain  in  his  hands.  Notices  of  the  sales 
must  be  given,  and  the  sales  conducted  as  in  other  cases 
of  sales  on  execution. 

Sbeiiff's  daties  as  to  sale-see.  640n;  8  CaL  970;  9  CaL  038;  14  CaL 
llli:2SCaLM3. 

OoDx  Civ.  rBoo.— I'T. 
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Dlspoiitlon  of  proceeds— liability  of  officer,  Political  Code,  sec 
1181 ;  6  Cal.  196:  10  Cal.  486;  28  Cal.  286:  creditor's  rlslits, 21  CaL  173:  aud 
generally,  see  0  Cal.  876 ;  30  Cal.  1 14. 

Sales  on  ezecation— sees.  692-709. 

§  551.  If,  after  selling  all  tlie  property  attached  by 
him  remaining  in  his  hands,  and  applying  the  proceeds, 
together  with  the  proceeds  of  any  debts  or  credits  col- 
lected by  him,  deducting  his  fees,  to  the  payment  of  the 
judgment,  any  balance  shall  remain  duo,  the  sheriff  must 
liroceed  to  collect  such  balance  as  upon  an  execution  ia 
o;her  cased.  Whenever  the  judgment  shall  havo  beea 
paid,  the  sheriff,  upon  reasonable  demand,  must  deliver 
over  to  the  defendant  the  attached  property  remainin<»  iu 
his  hands,  and  any  proceeds  of  the  property  attached  un- 
applied on  the  judgment. 

Sorplus— 7  Cal.  144;  aud  see  sec.  540ii. 

Fajrment  of  jadgmezit-45  CaL  616. 

552  §  ^^^*  ^^  ^^^  execution   be  returned  unsatisfied    in 

cgp       whole  or  in  part,  the  plaintiff  may  prosecute  any  uud«r- 
95  448     taking  given  pursuant  to  sectiou  llvo  hundred  aud  forty, 
or  section  fivd  hundred  and  fifty-live,  or  he  may  proceed 
as  in  other  cases  upon  the  return  of  an  execution. 
Counter-bond  to  prevent  attachment- sec.  filOn ;  6  Cal.  277. 
Bond  for  release  after  appearance— sec.  555». 

§  553.  If  the  defendant  recover  judgment  against  the 
plaintiff,  any  undertaking  received  in  the  action,  all  the 
proceeds  of  sales  and  money  collected  by  the  sheriff,  and 
all  the  property  attached  remaining  in  the  sheriff's  hands, 
must  be  delivered  to  the  defendant  or  his  agent ;  the  or- 
der of  attachment  shall  be  discharged,  and  the  property 
released  therefrom. 

Attachment  dissolved— by  jadgment  for  defendant,  29  CaL  818. 

554         S  ^^'  ^^Vhenever  the  defendant  has  appeared  in  the 
ccp      action,  he  may,  upon  reasonable  notice  to  trie  plaintiff,  ap« 
95  448     ply  ^o  the  court  in  which  the  action  is  pending,  or  to  the 
3udge  thereof,  for  an  order  to  discharge  the  attachment, 
wholly  or  in  part ;  and  upon  the  execution  of  the  under- 
taking mentioned  in  the  next  section,  an  order  may  be 
made,  releasing  from  the  operation  of  the  attachment  any' 
or  all  of  the  property  attached;  and  all  of  the  property  so 
released,  and  all  of  the  proceeds  of  the  sales  thereof, 
must  be  delivered  to  the  defendant,  upon  the  justification 
of  the  sureties  on  the  undertaking,  if  required  by  the 
plaintiff.    [In  effect  March  9th,  188071 
Appearance-Hsee.  1014. 
Bond  to  discharge  attachment— sec.  656II. 
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§  555.  "Before  makinf;  Buch  order,  the  court  or  judge 
must  require  an  undertaking:  on  belialf  of  tlie  defendant,  ^^^ 
by  at  lenst  two  sureties,  residents  and  freeliohlers,  or  q^^Rq 
hoaHeholderm,  in  the  State,  to  the  effect  that  in  case  the 
plaintiff  recover  jndpment  in  the  action,  defendant  will, 
on  deiuand,  redeliver  the  attached  ])roperty  so  released  to 
the  proper  officer,  to  be  applied  to  the  payment  of  the 
judgipeut,  or,  in  default  thereof,  that  the  defend:!ut  and 
sureties  will,  on  demand,  pHy  to  the  plaintiff  the  fnll 
valuH  «>f  the  property  released.  The  court  or  jiidfjo  mak- 
ing Rueli  order  iiiMy  lix  tlm  sani  for  which  the  undertaking 
must  be  executed,  and  if  necessary  in  lixiujr  such  sum  to 
know  the  value  f)f  the  property  released,  the  same  miy 
be  appraised  by  one  or  more  disinterest e«l  persons,  to  be 
appr tinted  for  that  purpose.  The  sureties  may  be  required 
to  jusiify  before  the  court  or  judge,  and  the  property 
attachiHl  cannot  be  released  from  the  attachment  without 
their  jn^tilication,  if  the  same  be  required.  [In  effect 
July  Ist,  1874.J 

Undertakings,  generally— aecs.  259,  saM.  3;  495;  681,8abd.  1;  941ii, 

Undertaking  to  release  attachment— liability  of  sureties.  6  Cal.  V ' 

ICaLiWI;  IS  Cal.  33^;  36CaI.53A;  29  Cal.  VM;  effect  of .  Hardlnpr  r.  ji^ 

r.  April  6tli.  1880;  couuter-boad  to  preveut  attachment,  sec.  540n. 


§  556.  The  defendant  may  also  at  any  time,  either  be-        ^^*^ 

fore  or  after  tlie  release  of  the  attached  property,  or      97^^u 

before  any  attachment  shall  have  been  actually  levied, 

apply  on  motion,  upon  reasonable  notice  to  the  plaintiff, 

to tho  court  in  which  the  action  is  brought,  or  to  a  jud.&^e 

tbereof,  that  the  writ  of  attachment  be  discharf^ed  on  the 

ground  tliat   the   same   was  improperly  or  irregularly 

issued.    [In  effect  March  0th,  1880.] 

Dissolation— points  of  Irresrularity  must  be  specified,  10  Cal.  337; 
iirnnibla  Informality  essential,  33  Cal.  168;  not  wben  midertaklng  la 
nfllcieDt,  Goodwin  v,  Buckley,  March  Uth,  1880. 

§  557.  If  the  motion  be  made  upon  affidavits  on  the 
part  of  the  defendant,  but  not  otherwise,  the  plaintiff 
may  oppose  tlio  same  by  affidavits  or  other  evidence,  in 
addition  to  those  on  which  the  attachment  was  made. 

On  affidavits— compare  application  to  dissolve  injunction,  sec.  532. 

§  558.  If,  upon  such  application,  it  satisfactorily  ap-  55^ 
pears  that  the  writ  of  attachment  was  improperly  or  ir-  e<p 
regularly  issued,  it  must  be  discharged.  97    99 

§  559.  The  sheriff  must  return  the  writ  of  attachment 
vnh  the  summons,  if  issued  at  tho  same  time;  otherwise, 
within  twenty  days  after  its  receipt,  with  a  certilicate  of 
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his  proceedings  indorsed  thereon  or  attached  thereto ;  and 
whenever  an  order  has  been  made  discharging  or  releas- 
ing an  attachment  upon  real  property,  a  certitietl  copy  of 
such  order  may  be  iiled  in  toe  offices  of  the  county  re- 
corders in  which  the  notices  of  attachment  have  been 
filed,  and  be  indexed  in  like  manner.  [Approved  JMarch 
3rd,  187G.] 

Sheriff's  dnties— eec.  540n. 

Sheriff's  retom— sec.  546». 

Notices  of  attachment  filed— sec.  542,  subcls.  1  and  3. 
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CHAPTER  V. 

KECEIVERS. 

I  8&L  Appotntment  of  receiver. 

S  IMiS.  Appointment  of  receivers  upon  diSBOlntlon  of  eorpontioiL 

f  Mfi.  Wlio  shall  not  be  appointed. 

I  fi(>7.  Oatb  and  undertaking. 

f  66a.  Powers  of  receivers. 

S  6ti9.  InTeatment  of  funds. 

§  564,  A  receiver  inay  bo  appointed  by  tbe  court  in 
wliich  an  action  is  pending,  or  by  the  judge  thereof: 

1.  In  an  action  by  a  vendor  to  vacate  a  fraudulent  pur- 
chase of  property,  or  by  a  creditor  to  subject  any  pro]?erty 
or  fond  to  his  claim,  oi;  between  partners  or  others  jointly 
owning  or  interested  in  any  property  or  fund,  on  the  ap- 
plication of  the  plaintiff,  or  of  any  party  whose  right  to 
or  interest  in  the  property  or  fund,  or  the  proceeds  thereof, 
is  probable,  and  where  it  is  shown  that  the  property  or 
fund  is  in  danger  of  being  lost,  removed,  or  materially  in- 
jured ; 

2.  In  an  action  by  a  mortgagee  for  the  foreclosure  of  his 
mortgage  and  sale  of  the  mortgaged  property,  where  it 
appears  that  the  mortgaged  property  is  in  danger  of  being 
lost,  removed,  or  materially  injured,  or  that  the  condition 
of  the  mortgage  has  not  been  performed,  and  that  the 
property  is  probably  insufficient  to  discharge  the  mort- 
gage debt; 

3.  After  judgment,  to  carry  the  judgment  into  effect; 

4.  After  judgment,  to  dispose  of  the  property  according 
to  the  judgment,  or  to  preserve  it  during  tho  pendency  of 
an  appeal,  or  in  proceedings  in  aid  of  execution,  when  an 
execution  has  been  returned  unsatisfied,  or  when  tl)e 
judgment  debtor  refuses  to  apply  his  property  in  satisfac- 
Uou  of  the  judgment; 

6.  In  tho  cases  when  a  corporation  has  been  dissolved, 
or  Is  insolvent,  or  in  imminent  danger  of  insolvency,  or 
has  forfeited  its  corporate  rights; 

(t.  In  all  other  cases  where  receivers  have  heretofore 
been  appointed  by  the  usages  of  courts  of  equity. 

Beceiver  genorall7— appointment  of,  3  Cal.  336;  custody  of,  8  CaL 
MO:  9  Cal.  28.  Rerent  loadln;:;  cases:  French  Bnnk  Case,  53  Cal.  495; 
Bateman  r.  The  Superior  Court,  etc.,  l^Iarfh  cth,  1880.  Farther,  see 
5  CaL  4j4;  b  Col.  300;  la  CaL  14(5;  22  Cal.  M;  25  Cal.  11;  85  Cal.  476. 

Action,  when  pending-«ec.  1049. 


§§  565-7  BECisrvxBS.  296 

Power  of  jadge— at  chambers,  sees.  IM,  176;  of  court  commlsstofner, 
■ec.  299;  of  county  Judge,  as  to  receivers,  before  Const.  1879,  see  IS 
CaL639. 

SUBDiYisiov  1.  Vendori  oredltori  partner-as  to  last,  see  t  GaL 

Party  applying-^  Cal.  553. 

Danger  of  loss  or  injury— see  S  Cal.  888. 

SUBDIVISION  2.  Foreclosnre— before  this  statute,  6  CaL  99. 

SUBDiYisiONB  3  and  4.  After  judgment— 26  Cal.  447. 

SUBDiYisioN  6.  Corporation— insolvent,  see  Frencli  Bank  Case,  6t 
CaL  495;  dissolved,  see  sec.  565. 

SuBDiTisioir  6.  Equity  usage— French  Bank  Case,  63  GaL  496; 
Bateman  o.  Superior  Court,  March  6th,  1B80. 

§  565.  Upon  the  dissolution  of  any  corporation,  tho 
Superior  Court  of  the  county  in  wliich  the  corporation 
carries  on  its  business,  or  has  its  principal  place  of  bua- 
ines'^,  on  application  of  any  creditor  of  the  corporation, 
or  of  any  stockholder  or  member  thereof,  may  appoint 
one  or  more  persons  to  be  receivers  or  trustees  of  the  cor- 
poration, to  take  charge  of  the  estate  and  effects  thereof, 
and  to  collect  the  debts  and  property  due  and  belonging 
to  the  corporation,  and  to  pay  the  outstanding  debts 
thereof,  and  to  divide  the  moneys  and  other  property  that 
shall  remain  over,  among  the  stockholders  or  members. 
[In  effect  March  0th,  1880.] 

Dissolution— /flvofifff/artr.  Civil  Code,  see  sees.  399,  400,  and  this 
Code,  sec.  802  et  *eq.    Yoluntari/t  sec.  1227-  et  seq.,  post, 

§  566.  No  party,  or  attorney,  or  person  interested  in  an 
action,  can  be  appointed  receiver  therein,  without  the 
written  consent  of  tho  parties,  tiled  witli  the  clerk.  If  a 
receiver  be  appointed  upon  an  ex  parte  application,  the 
court,  before  making  the  order,  may  require  from  the  ap- 
plicant an  undertaking  with  sufficient  sureties,  in  an 
amount  to  be  ilxed  by  tiie  court,  to  the  effect  that  the  ap- 
plicant will  pay  to  the  defendant  all  damages  he  may 
sustain  by  reason  of  the  appointment  of  such  receiver 
and  the  entry  by  him  upon  his  duties,  in  case  the  appli* 
cant  shall  have  procured  such  appointment  wrongfully, 
maliciously,  or  without  sufficient  cause,  and  the  court 
may,  in  its  discretion,  at  any  time  after  said  appointment, 
require  an  additional  undertaking.  [In  effect  July  1st, 
1874.] 

Undertakings  generall]F~see  sec.  65Sn. 

§  567.  Before  entering  upon  bis  duties,  the  receiver 
must  be  sworn  to  perforin  them  faitlif ully,  and  with  one 
or  more  sureties,  approved  by  the  court  or  judge,  execute 
an  undertaking  to  such  person,  and  in  such  sum  as  the 
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court  or  judge  may  direct,  to  the  effect  that  he  will  faith- 
fully discbarge  the  duties  of  receiver  in  the  action,  and 
obey  the  orders  of  the  court  therein. 

Bond  of  reoeiver— Political  Code»  sees.  961,  982,  and  sees.  947-466» 
generally. 

§  568.  The  receiver  has,  under  the  control  of  the  court, 
po'wer  to  bring  and  defend  actions  in  his  own  name,  as 
receiver;  to  take  and  keep  possession  of  the  property,  to 
receive  rents,  collect  debts,  to  compound  for  and  com- 
promise the  same,  to  make  transfers,  and  generally  to  do 
such  acts  respecting  the  property  as  the  court  may  au- 
thorize. 

2>nties  of  reoeiver-6  Gal.  476;  15  GaL  207;  28  GaL  448. 

§  569.  l^nds  in  the  hands  of  a  receiver  may  be  in- 
vested upon  interest,  by  order  of  the  court;  but  no  such 
order  can  be  made,  except  upon  the  consent  of  all  the 
parties  to  the  action. 
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CHAPTER  VI. 
DEPOSIT  IN  COURT. 

i672.  D^iposit  In  court. 
673.  Money  paid  to  clerk  mnst  be  deposited  with  county  treasorer. 
574.  Manner  of  enf  orclnflr  the  order. 

§  572.  When  it  is  admitted  by  the  pleading^,  or  shown 
upon  the  examination  of  a  party,  that  he  has  in  his  pos- 
session, or  under  his  control,  any  money  or  other  tmng 
capable  of  delivery,  which,  being  the  subject  of  litigation, 
is  held  by  him  as  trustee  for  another  party,  or  which  be- 
longs or  is  due  to  another  party,  the  court  may  order  the 
same,  upon  motion,  to  be  deposited  in  court  or  delivered 
to  such  party,  upon  such  conditions  as  may  be  just,  sub- 
ject to  the  further  direction  of  the  court. 
Money— must  be  In  party's  possession,  51  Cal.  442. 

§  573.  If  the  money  is  deposited  in  court,  it  must  be 
paid  to  the  clerk,  who  must  deposit  it  with  the  county 
treasurer,  by  him  to  be  held  subject  to  the  order  of  the 
court.  For  the  safe  keeping  of  the  money  deposited  with 
him  the  treasurer  is  liable  on  his  official  bond. 

Deposit  with  clerk— sec.  2104. 

Money  in  treasurer's  hands— liable  to  taxation,  80  CaL  242. 

§  574.  Whenever,  in  the  exercise  of  its  authority,  a 
court  has  ordered  the  deposit  or  delivery  of  money  or 
other  tiling,  and  the  order  is  disobeyed,  the  court,  besides 
punishing  the  disobedience,  may  make  an  order  requiring^ 
the  sheriff  to  take  the  money  or  thing  and  deposit  or  de« 
liver  it  in  conformity  with  the  direction  of  the  court. 

Punishing  the  disobedience— contempt,  sec.  1209;  51  CaL  442. 

Sheriff's  duties— as  to  official  moneys.  Political  Code,  sec.  4181. 


TITLE  VrtL 

Of  the  Trial  and  Judgment  in  Civil  Ac« 

tions. 

Chap.    I.  Judgment  in  general. 

H.  Judgment  upon  failure  to  answer. 

III.  Issues— the  modes  of  trial  and  postponements. 

rv.  Trial  by  jury. 

V.  Trial  by  the  Court. 

VI.  Of  references  and  trials  by  referees. 

VlJ..  Provisions  relating  to  trials  in  general. 

Vlli.  The  manner  of  giving  and  entering  judgment. 
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CHAPTEE  I. 

JUDGMENT  IN  OSNBRAL. 

!577.  Judgment  defined. 
578.  Judgment  may  be  for  or  against  one  of  the  parties. 
579.  Judgment  may  be  against  one  party  and  action  proceed  as  to 
others. 

!580.  The  relief  to  be  awarded  to  the  plaintiff. 
581.  Action  may  be  dismissed  or  nonsuit  entered* 
682.  All  other  judgments  are  on  the  merits. 

§  577.  A  judgment  is  the  final  determination  of  the 
rights  of  the  parties  in  an  action  or  proceeding. 

93  651     Judgment— confession  by,  sec.  1132;  default  by,  sec.  585;  demurrer 

on,  sec.  636;  estoppel  as  to,  sec.  ISOS;  generally,  (i64n;  nonsuit,  of,  sec. 

581 ;  pleadings,  on,  sec.  582:  on  trial  by  court,  sec.  C33;  on  trial  by  Jury, 

K77    8pc.b(i4.    See  also,  1  Cal.  134;  9  Cal.  173: 12  001.4(17;  HCal.lli;  UCal.(iL!5: 

"*'    21  Cal.  151 :  27  Cal.  228;  31  Cal.  273;  33  Cal.  474;  34  Cal.  391;  35  CaL  550;  U 

£  Sm  C&l.  230;  37  Cal.  282, 437, 458;  39  Gal.  639;  46  Cal.  208. 

§  578.  Judgment  may  be  given  for  or  against  one  or 
more  of  several  plaintifts,  and  for  or  against  one  or  more 
of  several  defendants;  and  it  may,  when  the  justice  of 
the  case  requires  it,  determine  the  ultimate  rights  of  the 
parties  on  each  side,  as  between  themselves. 

Parties  to  judgments— adding  and  striking  out,  sees.  389,473n;  ser* 
▼Ice  on  less  than  all,  sees.  388, 414;  Joint  defendants,  sees.  383. 989. 
Judgments  for  or  against  some— liability  of  part,  1  CaL  167;  6  CaL 


98  b39 


April  6th,  1880 :  nonsuit  as  to  some  parties,  sec.  58ln. 

-—         §  579.  In  an  action  against  several  defendants,  the 

oj*      court  may,  in  its  discretion,  render  judgment  against  one 

108  86  or  more  of  them,  leaving  the  action  to  proceed  against  the 

others,  whenever  a  several  judgment  is  proper. 

Parties  to  judgments— sec.  578n. 

Defendants  not  served— no  Judgment  against,  2  Gal.  89;  10  Cal.  611: 
Dlgglus  V.  Iteay,  April  7th.  1880.  See  also,  Hbvbsal  JirDOicxKT,  and 
JoiKT  Debtors,  in/rap  and  compare  sec.  414. 

Joint  debtors— proceedings  against,  sec.  989,  and  see  Sbvxbal 
JUDOMBlTT,  infra. 

Several  judgment— when  proper:  Several  UabiUtyt  where,  though 

defendants  Joined,  sec.  883:  1  Cal.  191. 470.    Joint  and  several  liability, 

'    wbere,9Cal.286;  29  CaL  429.  /ofn^fiaAtZiYy,  where,  against  those  served 

only,  see  18  Cal.  399, 402;  89  Cal.  i)5:  50  Cal.  630.    Partners,  against,  see  2 

CaL  69;  18  Cal.  397;  51  Cal.  184.   E/ecfment,  in,  18  Cal.  219:  28  CaL  M, 
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§  580.  The  relief  granted  to  the  plaintiif,  if  there  he      680 
no  answer,  cannot  exceed  that  whicli  he  ahull  have  de-    ^fi^Jui 
manded  in  liis  complaint;  but  in  any  other  case,  the  court   ^q?  ^ 
may  grant  him  any  reliei  consistent  with  the  case  made 
hy  the  complaint  and  embraced  within  the  issue. 

EXTENT   OF   RELIEF. 

l^efiralt.  Judgment  by— demand  of  complaint  limits  relief,  II  CaL 
1  ;  20  CaL  »l,<i28:  22  Cal.  6«A:  27  Cal.  102;  2)  CaL  165;  U  Cal.  79:  but 
}adgment  beyond.  n«t  void,  30  Cal.  &31 ;  41  CaL  2.%. 

Judgment  where  answer— Jieti^  confined  by  complaint,  1  Cal.  479;  2 
CaL  256;  28Cal.2f>4;  OOCaL  550;  51  Cal.  151.537;  52  Cal.  ftTH):  Init  asking 
too  much  relief,  lianiiless.  40  CaL  V27 :  verdict  conflues  Jinlnnont,  'J  CaL 
1.12:  striking  out  prayer  is  waiver,  23  CaL  232:  any  relief  covere<l  by 
tomplalut,  34  CaL  48:  48  CaL  171 :  M  CaL  2S7.  lleUef  beyond  coinpfaiut, 
in  excess  of  prayer,  2  CaL  283;  10  Cal.  2i)»;  22  Cal.  (i3,l;  27  CuL  (»6:  )i!i  Cal. 
31)6;  37  Cal.  301 :  IncreaHlus  damages.  27  CaL  S5:  adding  Iiiteretit.  2A  Cal. 
6:8:  different  from  that  a.sked.3SrCnL  63:);  48  CaL  171:  answer  as  aiding 
complaint,  Harden  v.  Ware,  April  7tli.  1880. 

BELIEF    GENERALLY. 

AffirmatlTe— In  answer,  see  Nkw  Mattbe,  sec.  437». 

Answer— where,  and  where  none,  see  notes  as  to  Judoxxnt,  «upra. 

Avwments— f  or,  see  notes  as  to  JunoKXNT,  t  upm. 

Compensatory— Civil  Code,  sec.  3274. 

Oomplaint— within  and  beyond,  see  notes  as  to  Judoxbvt,  supra; 
demand  of,  in,  see  sec.  426,  sabd.  3. 

Damages— see  note  to  s^.  tt7.  subd.  S. 

Equitable— see  Spbcifio,  PnEvsNTivB,  and  special  heads  lOco 
Fraud,  Trust,  etc.  under  Bblikf  im  Particular  Cases,  in/rat 
9iao,  43  Cal.  386;  49  CaL  451{.«(»  CaL  1U5, 1U5, 276, 422, 4^6, 519, 65d;  61  CaL 
8,823;  82  Cal.  656. 

Judgment,  firom— sec  47ts. 

Legal— see  principal  beads  under  Relibp  in  Pabtioulab  CabbSi 
4i^ra. 
MatTitaiwtTig  actions— see  Lboax.. 
Prayer  for— when  siguifieant.  24  CaL  61 ;  S4  CaL  37S. 

Treven'ti.ro^Ocnerutlyt  Civil  Code.  sees.  3366,  3368.  3369.    Final  in* 

{itnrtion,  ClvU  Code,  sees.  3422, 3423;  28  CaL  84;  39  CaL  292;  47  CaL  481; 
3  CaL  262. 

Specific— flee  Civil  Cede:  Oemerallv*  C.  C.  sees.  3366.  Poueuion  of 
no/  property t  C.  C.  sec.  3375,  and  see  sec.  8387.  Possession  of  personal 
property,  C.  C.secs.  3379, 8380;  and  see  sec.  3387...  Specifi€_j>erformance 


eontraets,  C.  C.  sees.  w-t-^VKi  1  uai.  '^o;  ao  i;ai.  aaoj  L.eonis  «.  i^azzaro* 
vlcli.  .lone  4tb.  1880.  Rescission,  of  contracts,  C.  C.  sees.  39,  3406-3408; 
5CaL  J83:  Herman  r.  Haffeuegfrer,  Feb.  I2tb,  1880;  Harston  v.  Simpson, 
Feb.  21st,  1100.    CameeilatioH,  of  Instruments,  C.  C.  sees.  3412-3414;  47 


v^/ 
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BELZBF  m  FARTZOULAR  OASES. 

Aeeonnttng*— See  PABTunsBSHiP.  Acconnt  stated— 9  CaL  960;  19 
Cal.  4.27.  Administrator— 38  Cal.  21;  60  CaL  4fi6.  Breach  of  promise 
of  marriage— Hanks  p.  Naglee,  Dec  26th,  1879;  Boignieres  v.  Boiiloii» 
Feb.  7th,  1880.  Ootenant-see  Ejibotmxnt,  Bbpi.evih,  Tbovbb, 
412  Cal.  '^8;  43  Cal.  618.  Oontract— Implied :  waiver  of  tort,  43  Cal.  4ii7: 
also,  see  Covbn aitt.  OonTersion— see  Bbplevtit  and  Tboveb.  61 
Cal.  670:  62Cal.8Uti:  Rider  v.  Edgar,  Feb.  6tb,  1880;  Payne  v,  Elliott, 
Marcb  lAth,  1880:  an  to  demand  in.  see  1  CaL  160;  11  CaL  303;  12 Cal. 495; 
22  CaL  164;  23  Cal.  360.  Oorporations— Civil  Code,  sees.  357, 358;  6  CaL 
300;  37  Cal.  360. 641;  45  Cal.  680.  Covenant -61  CaL  227,  and  see  Wab- 
BANTT.  Deed— reforming,  Leonis  v.  Lazzarovich,  June  4th,  18ti0. 
Demand-6  Cal.  31:  7  Cal.  4:S:  12  CaL  479;  15  Cal.  11:  33  CaL  200;  36  CaL 
169;  46 Cal. 538;  48 CaL  150;  50CaL23;  61CaL239;  anuseeCoiTVBBSlOH. 
Divorce~i52  CaL  383.  Ejectment-3  CaL  69;  4  Cal.  27;  9  Cal.  270;  12  Cal. 
403:  14  CaL  465. 609:  15CaLia%366;  21  CaL  609;  22  CaL  148,  616.  615;  24 
Cal.  1M2.488:  25CaL44U;  28  Cal.63(i;  31  CaL  487;  32  Cal.  339;  35  CaL  650; 
87  Cal.  620;  41  CaL  63. 463;  42  Cal.  28. 331, 654;  44  CaL  36. 386:  45  CaL  173, 
236;  47  CaL  168,481;  48  CaL  26;  49  CaL  472,655;  50  Cal.  200. 31 U;  Bakers- 
field T.  H.  A. V.  ChesteivJune  1st.  1880.  Fixtures— 51  Cal. 47.  Franchise 

r 
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tng,  53  Cal.  653 :  vacating, 49  Cal.  676.  Landlord—^  Cal. 2.V5;  47  CaL  IW. 
Libel— 47  Cal.  175.624.  Lien— foreclosing.  Rou»set  v.  Green.  Feb.  6tb, 
1880;  Lake  v.  Tlbbets.  April  17tb.  1880.  Malicious  prosecution— 50  CaL 
116.  Money  had  and  received— 6  Cal.  243;  9  CaL  417;  15  Cal.  346;  16 
CaL  170;  18  Cal.  270, 404;  22  CaL  618;  23  CaL  113;  49  CaL  627;  50  Cal.  616. 
Money  paid— 50  CaL  456.  Mortgage— sec.  726i? ;  62CaL65();  Remington 
V.  Higglns,  April  21st,  1880.  Multiplicity  of  actions— 5  Cal.  81 ;  23  CaL 
987.  Negligence-44  Cal.  652;  60  Cal.  478:  contributory.  33  Cal.  230;  34 
CaL  163:  37  Cal.  419;  60  Cal.  385.  484;  52  CaL  602.  Nuisance— public, 
61  CaL  195.  Ouster— see  Ejeotmemt.  Partnership— Civil  Code,  sees. 
2466-2471;  2  Cal.  420;  4  CaL  276;  26  CaL 77;  45  CaL  136;  46  CaL  43;  60  CaL 
425;  62  CaL  640.  Par^r  wall-^1  Cal.  128.  Promissory  note-^  CaL  61. 
Quantum  meruit— 6Xlal.  475.  Redemption— 51  CaL  8.  Replevin— see 
CoirvER8iON,I4CaL410;  22  CaL  142;  2J  CaL  622:  cotenants,  between,  47 
CaL  6 ;  60  Cal.  474.  Right-statutory,  16  CaL  631 ;  25  Cal.  535.  Riot— Civil 
Code,  sees.  4452-4457;  45  Cal.  90.  Sheriff— actions  against.  Political 
Code,  sees.  4179^183.  Tort-«l  Cal.  686;  63  Cal.  654.  T^spass  to  land 
—sec.  735;  17  Cal.  310;  31  Cal.  146,340;  35  CaL  139:  60  CaL  363,496.  Trov- 
er—see CovvBiiSlON.  10  Cal.  3!>2;  42  CaL  08:  60  CaL  616:  not  against  co- 
tenant,  51  CaL  670.  Trust— 49  CaL  451;  60  CaL  107:  61  CaL  158;  62  CsL 
366.  Use  and  occupation— 2  CaL  603;  9  CaL  201, 979.  Warranty— cov- 
enant of ,  5  CaL  264. 


§  581.  An  aotlon  may  be  dismissed,  or  a  judgment  of 
nonsuit  entered,  in  the  following  cases: 

1st.  By  the  plaintiff  himself,  at  any  time  before  trial, 

npon  payment  of  costs;  provided,  a  counter-claim  has  not 

been  made  or  affirmative  relief  sought  by  the  cross-com* 

.  plaint  or  answer  of  defendant.    If  a  provisional  remedy 

97  420  liaa  been  allowed,  the  undertaking  must  thereupon  be  de- 

581    livered  by  the  clerk  to  the  defendant,  who  may  have  his 

ccp    action  thereon. 

102  614 
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!d<3.  By  either  party  npon  the  nritten  conicnt  of  the  other. 

3rd.  B;  thu  Court,  vth«D  ttie  pluiiiliS'  fail'  to  appear  on  tlje 
triftlr  and  tlis  defendant  uppears  and  Ofkn  lor  tkie  diemiasaJ. 

Ith.  Br  tlie  Cuart,  wheu  npn  (he  tiial  iicd  before  the  final 
mbmiatiion  of  the  case,  the  plamtiff  aUauiloi^a  it. 

Gtb.  Sy  tbeConrt,  upon  niutioD  of  the  defeudunt,  when  upon 
the  trial  tlie  plain  tiff  fails  toprnreaaufBiiieiitcaiwforihojury. 

Gth.  By  the  O our t  nhen,  after  verdict  or  final  Biibmisuion. 
the  party  entitled  to  Judgment  neglec  b  to  demand  and  hava 
th"  same  entered  f'lr  rooro  Uian  s-li  months, 
_  Tlie  di^miasal  ment'onr  d  in  tho  A'fl  two  svibdiviaiona  of  this 
is  mado  by  entry  in  the  elerk'a  i-egi^lo-;  jodgmenc  may  thera- 
npgn  be  entered  accord, ngly.  And  no  aolion  liaretofoie  or 
hereafter  commenced  siiall  be  fnrther  proieo  .ted,  and  no  fnr- 
ttier  iirooeedingB  shall  be  had  there  n,  and  nil  ai-tions  hereto- 
fore or  hereafter  commenced  shall  be  diamie^ed  by  the  court 
in  which  the  same  sha  1  have  been  commenced  on  its  own 
moti  in,  or  on  the  motion  of  any  [larly  interested  thcreiii, 
vliether  named  in  the  complai.  t  ns  a  pwty  or  not,  nntesi 
aamniDns  aha  I  have  Ijuen  iatiued  wiThin  one  year,  and  served, 
and  velarn  thereon  miido  within  three  jears  after  itie  cum- 
raencemc-ntofhaidacti  in,  or  unless  appearance  has  beei  mode 
by  tlie  defendant  or  defendants  therein  within  said  three 
fears,    (la  effuct  Uarch  19, 1^9.  | 

DI3MI3SAI.  OB  NOirainT. 

Honinti— Babda4aiidBi  eHecloI,  tl  CaLMt. 

Dlamiiaal— nibiU.  l.I.andl!  bniiroiwr,  remedy  for.  W  CaL  4H. 

SKUon  geoersllT— a  Csl.  ISi;  i  Cal.  Ul;  13  CaL40,  CITi  14  Cat.  O; 
UCaLn;,  iRCnLTiJi  WCai.  E'i.i4«:^cnl.l00,tG3;£7CaL4I«i2iCaL 
Itt.vu;  tlc^.iM;  UCaLfit;  4;  IJiL HT i  U'Cal. US. 

Btibdivipiob  ].   By  plaintiS',  befbra  Dial~31  Cal.  102;  K  Cal.  4S8. 


SuBDiTiBiov  !.   Sy  oanaont— not  oral,  4T  Cat.  H2. 

BuBDiviBion  I.  Ifo  appaaranos  at  trial-we  ButKLt.  lWat,1>rlIV^ 

BiTBDinsiOB  4.  Abandonsunt  attrlal— 13CaLU7{  ISCaLTTin 
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CHAPTER  TL 

JUDGMENT  ITPON  FAILURE  TO  ANSWER. 

S  685.  In  what  cases  Judgment  may  be  had  upon  the  failure  of  the  de> 
f  endant  to  answer. 

000  §  585.  Judgment  may  be  had,  if  the  defendant  fail  to 

ccp       answer  the  complaint,  as  follows: 
108  207        1.  In  an  action  arising  upon  contract  for  the  recovery  of 
686       money  or  damages  only,  if  no  answer  has  been  tiled  with 
c{P-     the  clerk  of  the  court  within  the  time  specified  in  the  sum- 
108  i)    iiioii^i  or  such  further  time  as  may  have  been  granted,  the 
clerk,  upon  application  of  the  plaintiif,  mu^t  enter  the  de- 
fault of  the  defendant,  and  immediately  thi^reafter  «inter 
judgment  for  the  amount  specitied  in  the  summons,  in- 
clu(ling  the  costs,  against  tho  defendant,  or  against  one  or 
more  of  several  defendants  in  the  cases  provided  for  iu 
section  four  hundred  and  fourteen. 

2.  In  other  actions,  if  no  answer  has  been  tiled  with  the 
clerk  of  the  court  witliin  the  time  8pecitie<l  in  the  sum- 
mons, or  such  further  time  as  may  have  been  granted, 
the  clerk  must  enter  the  default  of  tho  defendant;  and 
thereafter  the  plaintiff  may  apply  at  the  tirst  or  any  sulv* 
sequent  term  of  the  court  for  tue  relief  demanded  in  the 
complaint.  If  th(<  taking  of  an  account,  or  the  proof  of 
any  fact,  is  necessary,  to  on  able  the  court  to  give  judg- 
ment, or  to  carry  the  judgment  into  effect,  the  court  may 
take  the  account  or  hear  the  proof;  or  may,  in  its  discre- 
tion, order  a  reference  for  that  purpose.  And  where  tho 
action  is  for  the  recovery  of  damages,  in  whole  or  in  part, 
the  court  may  order  the  damages  to  be  assessed  by  a  jury; 
or  if,  to  determine  tho  amount  of  damages,  the  examina- 
tion of  a  long  account  be  involved,  by  a  reference  as  above 
provided. 

3.  In  actions  where  the  service  of  the  summons  was  by 
publication,  the  plaintiff,  upon  the  expiration  of  the  time 
lor  answering,  may,  upon  proof  of  the  publication,  and 
that  no  answer  has  been  iiled,  apply  for  judgment;  and 
the  court  must  thereupon  require  proof  to  oe  made  of  the 
demand  mentioned  in  the  complamt;  and  if  the  defend- 
ant be  not  a  resident  of  the  State,  must  require  the  plaint- 
iff, or  his  agent,  to  be  examined  on  oath,  respecting  any 
payments  tnat  have  been  made  to  the  plaintifif,  or  to  any 
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one  for  his  use,  on  account  of  such  demand,  and  may 
Tender  judgment  for  the  amount  which  he  is  entitled  to 
recoTer. 

JUDGMENT  BY  DEFAULT. 

Judgment  generally— sees.  577n,  577-M2,  Win,  66I-07S. 

Judgment  on  pleadings--«Vra. 

Delanlt  judgment,  generally— assignment  of,  23  Cal.  255;  25  CaL  539: 
opening,  sec.  473n:  despite  failure  to  famish  particulars,  32  Cal.  634: 
i^^ist  coriM>ratlon,  0  Cal.  4%;  1 1  Cal.  250:  further,  see  1  Cal.  94:  6  Cal. 
Itl;  »  Cal.  rk);  Hi  Cal.  441, 5.55;  15  Cul.  23:  14  CaL  3»1:  21  Cal.  425:  27  CaL 
l(ri;  30  CaL  ir»,  202, 530;  37  Cal.  465;  40  Cal.  439. 

SiTBDiviKioir  I.  On  money  contract— JVo  answer  fled,  34  Gal.  29. 
Entry  of  defendant* »  df fault,  18  Cal.  420;  45  Cal.  4o2;  Maud  o.  Wear, 
May  lltTi,  IoM).  Etdry  t^  default  Judgment,  ffeucmlly,  1  Cal.  131;  7  Cai. 
443:  17  CaL&65;  28  Gal.H50;  30  Cal.  1»2:  35  Cal.  40;  A3  Cal.  253:  where 
coiuplaiiit  lu.suffl<-lent.  11  Cal.  2M:  14  Cal.  210:  on  «kfectivo  Bumuions, 
1  Cal.  4 IK;  *JC*fil.242;  8C:iLUJ5;  28  CaL  153:  41  Cal.  310;  andsoeReo.407ii. 
as  to  routeiits  of  summunn:  where  fictitious  uamesof  defeudaiits,  3 
Cal.  235;  6  C:il.415;  14  Cai.  11 »;  2:i  Cal.  \'.>:  27  CiU.  itJ;  where  no  aiibwer. 


44  dal.  ,nt5{  45  CaL  3iH :  damages,  4  Cai.  255;  and  ;iee  uiider  subd.  2, note! 

Subdivision  2.  In  other  ^c^ons— Entry  of  defendant's  default,  no 
anitwer/ited,  see  notes  to  snbd.  1.  Relief, sec.  580,  and  noi es.  Ji^erence. 
tec.  638  et  teq.  Assessment  of  datnages,^  Cal.  156;  31  Cal.  239.  Procf 
required,  sees.  580. 1869;  and  as  to  trial  by  court,  see  sec.  031  et  seq. 

Srvm  VISION  3.  Where  summons  published— see  notes  tosubd. 
2;  23  CaL  93. 

JUDGMENT  ON  PLEADINGS. 

Motion  for,  grounds  oi—Insufflcienep  qf  answer,  i  Cal.  204;  34  Cal.  48, 
160;  3(>Cal.261;  40  CaL 347, 443;  41  CaL  128:  50  CaL GH:  51  Cal. 520.571;  52 
CaL  33L    Jnsm/leieney  qf  eomplaint,  32  Cai.  136;  50  Cal.  523;  52  Cal.  09. 
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CHAPTER  m. 

XSSUES-THE  MODE  OF  TRIAL  AND  POST- 
PONEMENTS. 

iAas.  Issue  defined,  and  the  different  kinds. 
fts«».  Issue  of  law,  how  raised. 
S'.^O.  Is»ue  uf  fact,  how  raised. 
S  fl  >l.  Issue  of  Inw,  how  tried. 
S  5:)2.  Issue  of  fact,  how  tried.   When  issues  both  of  law  and  fact,  the 

former  to  bo  first  disposed  of. 
S  5H3.  Clerk  must  enter  causes  on  the  calendar,  to  remain  mitil  dis- 
posed of. 
I  .W4.  Parties  may  l^rtn?  issue  to  trial. 

I  b'.td.  Motion  to  postpone  a  trial  for  absence  of  testimony,  requi- 
sites of. 
S  S9&  In  cases  of  adioumment  a  party  may  have  the  testimony  of  any 
witness  taken. 

§  588.  Issues  arise  upon  the  pleadings  when  a  fact  or 
conclnaion  of  law  is  maintained  by  the  one  party,  and  is 
93^619  controv<^rted  by  the  other.    They  are  of  two  kinds: 

1.  Of  law;  and, 

2.  Of  fact. 
See  sees.  589,  .990. 

§  539.  An  issue  of  law  arises  upon  a  demurrer  to  the 
complaint  or  answer,  or  to  some  part  thereof. 

gQQ  §  590.  An  issue  of  fact  arises — 

^  1.  Upon  a  material  allegation  in  the  complaint  oontro- 

08  465    verted  by  the  answer;  and, 

.   2.  U  pen  new  matters  in  the  answer,  except  an  issue  of 

law  is  joined  thereon. 

§  591.  An  issue  of  law  must  be  tried  by  the  court,  un- 
less it  is  referred  upon  consent. 
Trial  by  court— generally,  sec.  631  ei  seq, 

B92         §  ^^^'  ^"  actions  for  the  recovery  of  specific  real  or 

ccp      personal  property,  with  or  without  damages,  or  for  money 

104  *i88   claimed  as  due  upon  contract,  or  as  damages  for  breach  of 

104  372   contract,  or  for  injuries,  an  issue  of  fact  must  be  tried  by 

a  jury,  unless  a  jur^  trial  is  waived,  or  a  reference  is 

ordered,  as  provided  in  this  Code.    Where  in  these  casea 

there  are  issues  both  of  law  and  fact,  the  issue  of  law 

must  be  first  disposed  of.    In  other  cases,  issues  of  fact 

must  be  tried  by  the  court,  subject  to  its  power  to  order 
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any  such  issae  to  "be  tried  by  a  jury,  or  to  be  referred  to  a 
referee,  as  provided  in  this  Code.  [In  effect  July  1st, 
18T4.J 

Issues  of  £act,  trial  of— ffenerally,  6  Cal.  122;  9  Cal.  251;  21  Gal.  425;  23 
CaL  335;  50  Cal.  505. 

Trial  by  j  ory— in  actions  at  law :  generally,  as  to  Jury  trial,  see  sees. 
600-628:  as  to  fraud.  10  Cal.  412. 

Waiver  of  jory  trial— sec.  631;  Shemuu  v.  McCarthy,  Slarcli  Srd. 
IKW. 

Beference— sees.  638-fi45. 

Issne  of  law,  prior  disposition  of— 20  CaL  116;  32  Cal.  208. 

Court,  trial  by— sees.  631-€36:  aid  of  Jury,  19  Cal.  457:  reference, 
Mpra. 

Equity  cases— distinguisbed  from  law  cases,  15  Cal.  379:  equitable 
defenses.  Issues  before  jury,  etc..  13  Cal.  644;  15  Cal.  379;  IB  Cal.  173;  19 
Cal.  4.57:  30  Cat.  519;  38  Cal.  319;  42  Cal.  33»;  4!)  CaL  126;  50  Cal.  1U3:  gen- 
eraUy,  4  Cal.  6;  5  Cal.  192:  8  Cal.  501;  16  Cal.  249. 

0  593.  The  clerk  must  enter  causes  upon  the  calendar 
of  the  court  according  to  the  date  of  issue.  Causes  once 
placed  on  the  calendar  must  remain  upon  the  calendar 
until  finally  disposed  of;  provided^  that  causes  may  be 
dropped  from  the  calendar  by  consent  of  parties,  and  may 
he  again  restored  upon  notice.    [In  effect  March  0th,  lb80.] 

Clerk  placing  on  calendar— mandamus  for  failure,  sec.  1085. 

Issue — generally,  sec.  588. 

Dropping  and  restoring— amdt.  of  1880. 

Abolition  of  terms— see  Const.  CaL  art.  6,  sec.  5. 

§  594.  Either  party  may  bring  an  issue  to  trial  or  to  a 
hearing,  and  in  the  absence  of  the  adverse  party,  unless 
the  court,  for  good  cause,  otherwise  direct,  may  proceed 
with  his  case,  and  take  a  dismissal  of  tlio  action,  or  a  ver- 
dict or  judgment,  as  the  case  may  require. 

Dismissal— sec.  581. 

Judgment  for  want  of  evidence— defendant  not  apx>earlng,  53  CaU 
195. 

Want  o{  prosecution,  dismissal  for— delay  as  to  siunmons,  sec. 
4l0n:  47Cal.<il4:  generally,  3b  CaL  625;  43  Cal.  107:  47  CaL  638;  50  Cal.  38: 
motion,  who  may  notmako,  4i  C;i1. 2'S5:  npueal  for  delay,  dama(?es  on. 
sec  957;  M  CaL  1K7:  where  plaintiff  not  found.  3.)  Cal.  lUii:  vacatiua 
Jndgment  for  surprise,  etc.  sec.  473» :  new  trial,  sec.  657  and  notes. 

§  595.  A  motion  to  postpone  a  trial  on  the  ground  of 
the  absence  of  evidence  can  only  be  made  upon  afiidavit 
showing  the  materiality  of  the  evidence  expected  to  be 
obtained,  and  that  due  diligence  has  been  used  to  procure 
it.  A  trial  shall  be  postponed  when  it  appears  to  the 
court  that  the  attorney  of  record,  party,  or  principal  wit- 
ness is  actually  engaged  in  attendance  ux>on  a  session  of 
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the  Legislature  of  this  State  as  a  member  thereof.  The 
court  may  require  the  moving  party,  where  application  is 
made  on  account  of  the  absence  of  a  material  witness,  to 
state  upon  affidavit  the  evidence  which  he  expects  to  ob- 
tain; and  if  the  adverse  party  thereupon  admits  that  such 
evidence  would  be  given,  and  that  it  be  considered  as 
actually  given  on  the  trial,  or  offered  and  overruled  as  im- 
proper, the  trial  must  not  be  postponed.  [In  eifect  March 
2nd,  1880.] 
Postponement,  gronnde  of— affidavit  for,  etc.  see  Continuance. 

OONTINnANOE. 

Admission— by  opponent,  extent  of,  41  CaL  A21. 

Affidavits— Ahowlng  In:  Absence  of  mtness.  see  Bxwcted  evideneBf 
Materiality  af  evidence,  4  Cal.  241;  43  Gal.  844;  Kern  valley  Bank  «. 
Chester,  June  3rd,  1880, 5  Pac.  G.  L.  J.  520.  Due  diligence,  4  Cal.  241 :  8 
Cal.  48, 89;  17  Cal.  123;  29Gal.S63;  45  Gal.  280;  47  Cal.  162;  Keni  Valley 
Bank  v.  Chester,  June  3rd,  1880, 5  Pac.  C.  L.  J.  620.  Expected  evidence, 
14  Cal.  420:  23  Cal.  157:  31  Cal.  218;  33  Cal.  646, 697;  40  CalT 653;  47  Cal.  98. 
106;  48  Gal.  63;  4<)  Gal.  680;  53  CaL  613;  Kem  Valley  Bank  v.  Chester, 
June  3rd,  1880, 5  Pac.  C.  L.  J.  520. 

Bad  faith-46  Cal.  114. 

Oosts  on— sec.  1029. 

Oonhsel— absence  of,  10  Cal.  118:  mistake  of,  9  CaL  212;  S5  Cal.  4S2t 
sickness  of,  4  Cal.  190;  41  CaL  626. 

Depositions— of  absent  witnesses,  postponement  for  taking,  2  Cal* 
473, 598. 

Diligence,  dae— see  Affidavits. 

Discretion— decision  as  to  continuance.  Is  matter  of,  9  CaL  212;  11 

Cal.  161 ;  20  Cal.  181;  23  Cal.  157;  32  Cal.  102. 

Evidence— absence  of,  diligence,  expected,  materiality  of,  see  Af- 
fidavits. 

Gtenerally,  lCal.404;  2  Cal.  183. 270;  S  Cal.  185;  6  CaL  249;  7  CaL  418; 
14  Cal.  358;  31  Cal.  95;  53  Cal.  491. 

Grounds  for— see  Affidavits,  Coxtvsel,  Deposttioks,  Pabtt. 

Legislature— attendance  at,  as  ground  for;  inserted  in  section  by 
smdt.  1880. 

Materiality— of  eyidence.   See  Affidavits. 

Party,  absence  of— 32  Cal.  102. 

Review  of  decision  as  to— see  DisoRETioir:  on  bill  of  exceptions, 
only  where  refusal,  47  Cal.  162:  on  motion  for  new  trial,  11  Cal.  21;  20 
Cal.  450 ;  and  see  17  Gal.  316. 

Showing  for— see  Affidavits. 

Stipulation  as  to— must  be  in  writing.   See  note  to  see.  289,  subd.  1. 

§  596.  The  party  obtaining  a  postponement  of  a  trial 
in  any  court  or  record  must,  if  required  by  the  adverse 
party,  consent  that  the  testimony  of  any  witness  of  such 
adverse  party,  who  is  in  attendance,  be  then  taken  bv 
deposition  before  a  judge  or  clerk  of  the  court  in  which 
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the  case  is  pending,  or  before  such  notary  public  as  the 
lonrt  may  indicate,  which  must  accordingly  be  done,  and 
the  testimony  so  taken  may  be  read  on  the  trial,  with  the 
Fame  effect,  and  subject  to  the  same  objections,  as  if  the 
witnesses  were  produced. 
Depositions— In  the  State,  sees.  2019-2021, 2031-2038. 
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CHAPTER  IV. 
TRIAL  BY  JURY. 

Abt.  I.  Formation  ov  Jubt. 

II.  GONDUOT  OF  THB  TlUAIi. 
III.  THB  VEfiDIOT. 

ABTICLE  I. 
FOBMATIOK  OV  THB  JXJRT. 

600  Jury,  how  drawn. 

601.  Challenges.   Each  party  entitled  to  f  oar  peremptory  challenges. 

602.  Grounds  of  challenge. 

603.  Challenges,  bow  tried. 

604.  Jury  to  be  sworn. 

§  600.  When  tlie  action  is  called  for  trial  by  jury,  the 
<elerk  must  draw  from  the  trial  jury  box  of  the  court  the 
ballots  containing  the  names  of  the  jurors,  until  the  jury 
Is  completed  or  the  ballots  are  exhausted. 

Jury— generally,  sec.  ISO,  and  note :  trial  jury,  sees.  193, 194. 

Trial  by  jury— conduct  of,  sec.  607  et  seq,:  waiver  of,  sec.  631:  veiw 
diet  after,  sec.  C24  et  seq. 

Trial  jury  box— sec.  246. 

Jury  completed— 45  Cal.  323. 

§  601 .  Either  party  may  challenge  the  jurors ;  but  where 
there  are  several  parties  on  either  side,  they  must  join  in 
a  challenge  before  it  can  be  made.  The  challenges  are  to 
individual  jurors,  and  are  eitlier  peremptory  or  for  cause. 
Each  party  is  entitled  to  four  peremptory  challenges.  If 
no  peremptory  cliallenges  are  taken  until  the  panel  is  full, 
they  must  be  taken  by  the  parties  alternately,  commenc- 
ing with  the  plaintiff.    [In  effect  July  1st,  1874.] 

Challenge  for  cause— sec.  202,  and  note. 

Peremptory  challenge,  when  taken— see  ExAiniTATloir  or  Jv- 
BORS,  extent  of:  criminal  cases,  37  Cal.  676. 

Examination  of  jurors— object  of,  23  CaL  376:  extent  of,  4&  CaL  323. 

Formation  of  jury— irregularity  in,  must  be  substantial,  6  CaL  405;  9 
Cal.  529;  32  Cal.  40. 

§  602.  Challenges  for  cause  may  be  taken  on  one  oz 
more  of  the  following  grounds: 

1.  A  want  of  any  of  the  qualifications  prescribed  by 
this  Code  to  render  a  person  competent  as  a  juror; 
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2.  Consangninity  or  affinity  within  the  fourth  degree  to 
any  party; 

3.  Standinf^  in  the  relation  of  guardian  and  ward,  mas- 
ter and  servant,  employer  and  clerk,  or  principal  and 
agent,  to  either  party,  or  being  a  member  oi  tho  family  of 
either  party,  or  a  partner  in  business  with  either  party,  or 
surety  ou  any  bond  or  obligation  for  either  party; 

4.  Having  served  as  a  juror  or  been  a  witness  on  a  pre- 
vious trial  between  the  same  parties,  for  the  same  cause 
of  action: 

5.  Interest  on  the  part  of  the  juror  in  the  event  of  the 
action,  or  in  the  main  question  involved  in  the  action,  ex- 
cept his  interest  as  a  member  or  citizen  of  a  municipal 
coriK)ration; 

(i.  Having  an  unqualified  opinion  or  belief  as  to  the 
merits  of  the  action,  founded  upon  knowledge  of  its  ma- 
terial facts,  or  of  some  of  them; 

7.  The  existence  of  a  state  of  mind  in  the  juror  evinc- 
ing enmity  against  or  bias  to  or  against  either  party.  [In 
effect  July  lst«  1874.] 

Ohallange  forcanse,  snfliciency  ot— Specifying  groundtt  13  Cal.  483: 
crimlnAl  cases.  37  CaL  277 ;  41  CaL  37.  Obdeetian,  when  to  be  made,  1  Gal. 
38;  18  CaL  109. 

GROUNDS  OF  OHALLEKaB  FOR  OAUSB. 

SuBnivisioN  I.  Incompete&cy— sees.  198, 199,  and  notes;  also,  sea 
note  to  aabd.  4,  infrot  and  47  Cal.  388. 

8nBDivT9ioir  2.  Oonsangninitr  or  affinitf-^enerally,  see  note  to 
sec  ITU.  sabd.  2. 

SuBonrisiov  3.  Close  relations  to  either  party— see  notes  to  subds. 
2  and  6. 

8uBT>ivi8ioir  4.  Frevions  trial,  senrlng  or  testifVinff  at— 14  CaL 
168.  and  see  18  CaL  109. 

6niiT>ivi8idii  ft.  Interest  of  jnror-^^s  to  interest  generally,  see  37 
CaL  i:  0. 

SUBDi  V18IOV  6.  tTnqnalifled  opinion,  possession  of— excusing  for, 
discretionary.  18 Cal.  109,  and  -  ee  47  CaL  388:  formation  or  expression 
of.  former  requirement,  11  CaL  69:  degree  of  conviction  necessary, 
(implied  bias  In  crlmbial  cases)  16  Cal.  129;  17  Cal.  143:  22  Cal.  349;  27 
Cul.  507;  40  Cal.  268;  45  CaL  137;  46  CaL  78;  48  Cal.  253;  49  CaL  174. 

SUBDiVTSiov  7.  Bias— reriew  of  decision  as  to,  49  Cal.  560;  00  Gal. 
222:  existence  of.  6  Cal.  347;  38  CaL  51. 

§  603.  Challenges  for  canse  mnst  be  tried  by  the  court. 
The  juror  challenged  and  any  other  person  may  be  exam- 
ined as  a  witness  on  the  trial  of  the  challenge. 

Jurors,  examination  of— see  sec.  OOln. 

Disccetion  of  conrt— decision  not  prejudicial,  41  Cal.  429:  generally . 
47  CaL  388;  49  CaL  670;  50  CaL  222;  and  see  notes  to  sec.  603,  subds.  • 
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§  604.  As  soon  as  the  jury  is  completed,  an  oatb  miiHt 
be  administered  to  the  jurors,  in  substance,  that  they 
and  each  of  them  will  well  and  truly  try  the  matter  in 

issue  between ,  the  plaintiff,  and ,  defendant*  and 

a  true  verdict  render,  accord in<;  to  the  evidence. 

Oath,  administration  of— see  sees.  2093-2097. 

ABTICLE  n. 
Conduct  ov  thb  Trial. 

I  607.  Order  of  proceedings  on  triaL 

f  (MM.  Ckargo  to  Clio  Jury.   Coart  must  famish.  In  wiltlqff»  iq>on  flt> 
quest,  the  points  of  law  contained  Uierelu. 

609.  Special  Instructions. 

blu.  View  by  Jury  of  tlie  premises. 

till.  Admoultfon  wlxon  Jury  permitted  to  seporate. 

til'i.  Jury  may  take  witii  them  certain  papers. 

U13.  Duhboratlou  of  jury,  how  conducted. 
.  614.  May  come  iuto  court  for  fuitUer  instructions. 
i  615.  Proceediugfj  in  case  a  Jurur  becomes  sick. 
$  61(».  When  prevented  from  givhig  verdict,  tlie  caose  may  be  again 

tried. 
f  617.  While  Jury  are  absent,  court  may  adjourn  from  tbne  to  timet. 

Scaled  verdict.    Flual  adjourumeut  dischargees  tbe  luiy. 
I  618.  Verdict,  how  declared.   Form  of.   Poillns  the  Jury. 
f  619.  Proceedings  when  verdict  is  Inf  ormaL 

607         §  607.  When  the  jury  has  been  sworn,  the  trial  must 
cop       proceed  in  the  following  order,  unless  the   judge,  for 
94  130     special  reasons,  otherwise  directs: 

1.  The  plaintiff,  after  stating  the  Issue  and  bia  ease, 
must  produce  the  evideuce  on  his  part; 

2.  The  defendant  may  then  open  liis  defense^  and  offer 
his  evidence  in  support  thereof; 

3.  The  x)arties  may  then  respectively  offer  rebutting 
evidence  only,  unless  the  court,  for  good  reason,  in  fur- 
therance of  justice,  permit  them  to  offer  evidence  upon 
their  original  case ; 

4.  When  the  evidence  is  concluded,  unless  the  case  is 
submitted  to  the  jury  on  either  side,  or  on  both  sides» 
without  argument,  the  plaintiff  must  comineuce  and  may 
conclude  the  argument; 

5.  If  several  defendants,  having  separate  defenses,  ai>- 
pear  by  different  counsel,  the  court  must  determine  vbeir 
relative  order  in  the  evidence  and  argument; 

6.  The  court  may  then  charge  the  jury. 

Older  of  proof,  discretion  of  court,  as  to^-geuerally.  sec.  2M2;  S7 
Cal.  438;  Ftl  Cal. 463:  party. coutrol  of,  over,8  CaL  50;  15  CaL  3^4;  44  CaL 
20U;  relevaucy  of  evidence,  sees.  lS6tm870. 

Stmnivisiov  l.  Plaintiff's  evidsnoe— proof  required,  see  sees* 
1B67. 1869. 

SUBDivisiov  2.  iJefendant's  evidence -see  note  to  subd.  1. 
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SCBni  i  1IIMI5  3.  Rebutting  evidence— Hurden  of  proof,  penendly, 
«ec,  IstTw :  a»  test  of  right  to  relmt,  s*>e  la  Cal.  19f>;  4S  Cal.  614.  Credi- 
hilitjf,  ax  to,  arc.  2a%3 ;  40  Cal.  578.  Viscrftiun  uf  court,  Rs  to  recalling  wit- 
liftnA,  »uc.  »qU;  4i  Cal.  2./d.  Ee-opeoiag  case— Where  ameuUment 
of  <*<nnplahit,  StCal.60R:  where  cros*^oiuplaIiit.  40  Cal.  233:  recalling 
witufss,  KPC.  2050;  45  Cal.  8U:  8iipi>U>ui('UUiry  proof,  6  Cal.  170;  26CaL 
«M»;  38  Cai.4i::7;  4i  Cai.  43!i;  47  Cal.  1»4.  hiiO;  4J  Cal.  614. 

SUBDIVISION  4.  Argaments— plaintiff  openlnp:  and  closing,?  Cal. 
388:  readlog  law,  44  Cal.  tHi. 
Subdivision  5.  Several  defendants— separate  trials,  40  CaL  299. 
Subdivision  6.  Charging  the  jmy— sees.  008, 609. 

CONDUCT  OP  TRIAL. 

Actions— consolidating,  sec.  I04S:  register  of.  sec.  1052.    Amend- 
ineuts — sec.  473  aud  notes.    Appeals-«ec.  930  et  seq.   Arguments— 
sec.  eu7.  subd.  4.   Case,  calling  up— sec.  5^)4.   Chambers— powers  at» 
sees.  ItiS.  )6b.  and  notes.   Charge  to  jury— sees.  60S.  609,  and  notes. 
Compromise— offer  of.  sec.  Si,!;  contempts, sees.  1209-1222.    Continu- 
ance—«ec.  595fi,6'J5.    Costs— sec.  1021  et  seq.   Court— trial  by.  sees.  631- 
caa.    Damages— sec  657,  subd.  Ai};  deliberation  of  Jury,  sees.  613. 614. 
Dismissal— «<*r.  535;  and  see  Want  op  Prosbcittion.  Divorce— see 
sec.  Tti,sabd.  4  note, s^r.  125.   Errors— of  Uw,  sec.  657, subd.  7,  note :  dis- 
r^'xanled.  see.  47.5.    £<vidence— sees.  1823,  2104.   Exceptions— sees.  64(>- 
4  ..;  .i:i<i  (totes.   Sxtonsions  of  time— see.  1054.   Facts,  jury  deter- 
mines—sec. fiue  and  note,  sec.  2101.   Findings— sec.  633  and  note.   ^- 
stmctions  to  jury— generally,  sec.  60h»  :  special,  sec.  60nn.   Judges 
^dLsQuallficatious  of,  sees,  170-172 :  sec.  397.  subd.  4.  Judgment— gener> 
«Uy,577-5»2. 6&ln :  giving  and  entering,  sees.  6M-675;  kinds  of,  sec.  577n : 
ouideauiiigs.KecMdM.  Jury  trial— sees.  bOO-628.  Justices' court— trials 

In.  sees.  671-887.  Lrmguage  of  proceedings— sec.  185.  Law,  judge 
determines— sees.  608,  2102.  Motions— sec.  1003  et  teq.  New  trials- 
sees.  <a6  6tfl :  nonsuit,  sec.  531.  Notices— sec.  1010  et  seq.  Foiling  j  ury 
•^ec.  618.  Order  of  proof-607n.  supra.  Orders— 1003-1009.  Papers— 
lost  or  defcrtlvely  entitled,  sees.  1045. 1046:  filing  and  service  of,  sees. 
1010-1017.  Place  of  trial— see  Vknus.  Pleadings— generally,  sees.  420- 
476:  rul^as  to,  sees.  452-4<)5:  nnder  Code,  sec  421  f? :  Judgment  on,  see. 
ktSbn.  Postponements— see  Continuamcu.  I^vate  trial— sec.  125. 
Beference— sees.  638-615.  Belief— sec  &>0  aud  notes.  Separation— of 
Jury,  aduioultion  on.  sec.  611.  Special  proceedings— sees.  1063-1822. 
Bommarr  proceedings— sees.  11.12-1 179.  Stipulations— sec.  283,  subd. 
In.  Testimony,  taking  down— clerk,  sec.  1051 :  short-hand  reporters, 
sees.  2e^-?74.  Three-fourths— of  jnry.  a^n^ement  of,  sec.  6I811.  Trial 
— ffeuerally,  sees.  5>fiMi63.  Variance— sees.  469-471.  Venue— sees.  393- 
400:  clmnge  «if ,  sec.  3  7  et  seii.  Verdict-socH.  624-628.  View— by  Jury, 
see.  610.  waiver— of  Jury  trial,  sec.  631.  Wimesses— see  Evi  DENCB. 
Writings— see  E  vi  d  bnc  B :  inspection  of,  sec  1000.  Want  of  prosecu- 
tion—dismissal for,  sec.  5J4s. 

§  608.  In  cliarging  the  jnry,  tbe  conrt  may  state  to 
tbem  all  matters  of  law  trliich  it  thinks  necessary  for 
their  information  in  giving  tlieir  verdict;  and  if  it  state 
the  testimony  of  tbe  case,  it  must  inform  tbe  jurv  that 
tbey  are  the  exclusive  jml^es  of  all  questions  of  fact. 
The  court  must  furnish  to  cither  party,  at  tbe  time,  upon 
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request,  i»  statement,  in  writing,  of  the  points  of  law  con- 
tained in  the  charge,  or  sign  at  the  time  a  statement  of 
such  points  prepared  and  submitted  by  the  counsel  of 
either  party. 

Matters  of  law— conrt  stating  in  cbarff^,  Const.  CaL  Art  6,  sec  19; 
sec.  2102,  also  sec.  2061,  and  soo  under  Cuauoe  to  Jubt,  in/ret. 

Stating  testimony— 23  Cal.  432;  43  CaL  85:  constitational  prorislcHk, 
see  last  note. 

Questions  of  fact— Jury  ezrlnslve  judges  of.  Const.  Cal.  art.  6.  sec 
r>;  sec.  2101.  also  sec.  201)1;  17  Gal.  166.  and  see  under  Chahob  to 
Jury,  in/riu    Law  cUso,  for  Jury,  in  libel,  see  Const.  CaL  art.  1,  sec  0. 

Charge  to  ixaj—Scopt  oft  see  InstractionB,  generally,  infra^  and 
Special  instructions,  sec.  609n.  Construction  </.  1  Cal.  476;  22  Cal.  43; 
48  Cal.  85:  4'»  Cal.  660.  Late  matters,  on,  see  note,  supra,  and  7  CaL  424; 
41  CaL  123;  4't  Cal.  dS;  62  Gal.  316.  Fact,  on  questions  of,  see  note,  supra, 
and  22  CaL  492;  23  Cal.  103;  24  CaL  502;  61  Cal.  603:  People  v.  Wong  Ah 
N}?ow,  Feb.  lOth,  1880,  4  P.v?.  C.  L.J.  652;  McFadden  r.  MltcheU,  April 
22iid,  1860, 5  Pac.  G.  L.  J.  331:  point  treated  as  proven,  13  Cal.  427;  18 
CaL  37H;  20  CaL  66:  33  Gal.  299;  34  Cal.  663;  41  CaL  123;  51  Cal.  603;  6S 
CaL  316;  6:)  Cal.  62ft,  and  see  Asbumiso  Fact,  under  Inatmctiona 
generally,  infrct. 

INSTRUOTIONS  GENEBALLYt 

Asking— see  special  instructions,  sec  609n.  Assuming  fact— 23  Gal. 
193;  24  CaL  602;  25  CaL  197;  3U  Cal.  639;  33  CaL  299;  60  CaL  236;  53  CaL 
612,  720.  Charge  in— see  Chargb  to  Jury,  note  supra.  Conflict- 
ing— see  Contradiotoby.  Contradictory— or  inconsistent,  30  Cal. 
812;  39  Cal.  673;  43  Cal.  553;  44  Cal.  65,  246;  53  CaL  465;  53  Cal.  56, 703. 
Correct— see  Proper.  Equity— special  issues,  7  Cal.  424.  Exrone- 
ons-1  Cal. 353;  6  Cal.  433;  8  CaL  341 ;  0  Cal. 665:  19 Cal.  143:  24  Gal.  839; 
39  CaL  26,  123;  52  Cal.  246,  315;  63  GaL  854,  360.  604.  613,  720;  Black  v. 
Sprague,  March  6th.  1880,  5  Pac.  C.  L.  J.  02;  McFadden  v.  Mitchell, 
April  22nd.  18S0,  5  Pac.  C.  L.  J.  334;  Sargent  v.  Linden  O.  M.  Co.  Blay 
25th,  18tM).  5  Pac.  C.  L.  J.  404;  People  v.  Miles,  May  26th.  1880, 6  Pac.  O. 
L.  J.  420;  and  see  Requisites  of;  also  Special  U^st ructions, 
Refusal  of,  sec.  60iin.  EjB^^eet  of,  see  Errors  of  Law,  sec  657: 
Bubd.  7  and  notes.  Extent  of— 23  Gal.  331 ;  3d  Gal.  862.  Tact,  on  qneS'- 
tions  of— see  note,  lupra:  fraud,  6  CaL  119;  8  CaL  87.207;  19  Cal.  143; 
McFadden  v.  Mitchell,  April  22ud,  1880, 5  l*ac.  C.  L.  J.  334 ;  Parks  r.  Bar- 
ney, June  nth,  1880,  5  Pac.  G.  L.  J.  4W.  General,  t30— 1  CaL  ."66. 
Granting— see  imder  Special  Inst  ructions,  sec.  609n.  Inconsis- 
tent—see Contradictory.  IxreconcUable— see  Contradiotobt. 
LaW|  on  matters  of— see  note,  supra.  Libel— Const.  Cal.  art.  1,  sec.  9; 
46  CaL  124.  Malicious  prosecution— 29  Cal.  644;  62  CaL  246;  53  CaL  189. 
Objections  to— see  Exceptions,  under  Special  Instructions,  sec 
609».  Oral— 53  Cal.  674.  Passing  on— see  under  Special  Instructions) 
sec.  609f».  Pertinency  of  evidence— submitting,  49  Col.  66.  Point- 
treated  as  proven  in,  see  AssmkiiNO  Fact,  and  Charge,  note,  supra. 
Presumed— correct,  53  Cal.  420:  proper,  17  Cal.  123;  20  GaL  56;  31  GaL 
115;  88  GaL  362;  4'J  Gal.  660;  53  GaL  4'Jl ;  Wiillams  v. Hartford  F. Ins.  Co. 
March  29th,  1880, 5  Pac.  G.  L.  J.  227.  Refusal  of— see  under  Special 
Instructions,  sec.  600n.  Belevant— 2  CaL  30, 217;  9  CaL  353;  24  CaL 
17:  28  Gal.  380;  36  CaL  404;  39  Cal.  123, 6;)! ;  45  Cal.  496;  47  Gal.  83;  60  CaL 

460.  Bequisites  of— see  Assuming  Fact,  Contradictory,  Gxir« 
XRAL,  Relevant,  Yaoub.  Special— sec  603».  Supplementary— 48 
Cal.  274.   Testimony  on— where  imcontradlcted,  45  CaL  5M:  statlttg. 
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see  note,  supra.  TTseless— (^  Cal  420.  TTsual— sec.  2061 ;  see  also»  see. 
2102.  Vague— 39  GaL  690;  and  see  Too  Gbheaal. 

§  €09.  Where  either  party  asks  special  instructions  to 
be  given  to  the  jury,  the  court  must  either  give  such 
instruction,  as  requested,  or  refuse  to  do  so,  or  give  the 
instruction  with  a  modification,  in  such  manner  that  it 
may  distinctly  appear  wliat  instructions  were  given  In 
"Whole  or  in  part. 

XnstmctionSy  disposition  of-asUng,  granting,  refusing,  modifying, 
manner  of  passing  on,  see  those  heads  under  Special  Instmctions, 

SFEOIAL  nrsTRUOTioirs. 

Adding  to-47  GaL  98.  Asking-^  GaL  197;  16  CaL  78;  48  CaL  237, 277; 
89  Cal.  618:  Williams  r.  Hartford  Fire  Ins.  Go.  March  29th.  1880, 5  Pac. 
C.  lb  J.  227.  Disregarding— 6  Cal.  197.  Exceptions  to— sec.  646  and 
notes.  Granting— 8  Cal.  390;  13  GaL  172;  17  Gal.  143;  41  Gal.  66.  Mod- 
ifying—see ADDiiro  TO,  ORAiTTiiro,  Pasbiko  ON,  Offebiko;  seo 
ASKiiro.   Passing  on— manner  of ,  2  CaL  173;  5  Cal.  430;  19  CaL  476. 

683;  2S  GaL  460;  82  Gal.  280:  34  Cal.  101:  37  Gal.  154;  40  CaL  543;  49  CaL 
166;  see  alao  Addhto  to.  Gran  tins,  modifying.  Refusal.  Pre- 
senting—see  Asking,  proposed— 6  Gal.  197;  29  GaL  556.  Reading- 
time  of,  29  Cal.  556.  Refusal  of— proper,  5  CaL  473;  6  Cal.  107;  8  CaL 
275,  890;  9  CaL  853;  13  Cal.  599:  29  Cal.  556;  32  Cal.  231;  3d  CaL  404;  45 
€^  496:  47  CaL  93;  49  Cal.  166;  53  Cal.  354,  630;  People  v.  Smallmans, 
May  15th,  1880:  improper,  2  CaL  385;  52  Cal.  61 1 :  reasons  for,  8  CaL  390: 
curing,  8  Cal.  87;  80  CaL  631;  50  CaL  469;  People  v.  Ah  Chung,  March 
22ndri880, 5  Pac.  C.  L.  J.  218;  Slemers  v.  Eisen.  March  24th,  1880, 6  Pac 
O.  L.  J.  248.   Time,  presenting  in— where  many,  6  CaL  197. 

§  610.  When,  in  the  opinion  of  the  court,  it  is  proper 
for  the  jury  to  have  a  view  of  the  property  which  is  the 
subject  of  litigation,  or  of  the  place  in  whicn  any  material 
fact  occurred,  it  may  order  them  to  be  conducted,  in  a 
body,  under  the  charge  of  an  officer,  to  the  place,  which 
shall  be  shown  to  them  by  some  person  appointed  by  the 
court  for  that  purpose.  While  the  jury  are  thus  absent, 
no  person,  other  than  the  person  so  appointed,  shall  speak 
to  tnem  on  any  subject  connected  with  the  trial. 

View  of  premises-19  GaL  427;  49  GaL  607;  50  GaL  556;  53  CaL  60. 

§  611.  If  the  jury  are  permitted  to  separate,  either 
during  the  trial  or  after  the  case  is  submitted  to  them, 
they  snail  be  admonished  bv  the  court  that  it  is  their  duty 
not  to  converse  with  or  suffer  tliemselves  to  be  addressed 
by  any  other  person  on  any  subject  ef  the  trial,  and  that 
it  is  their  duty  not  to  form  or  express  an  opinion  thereon 
until  the  case  is  finally  submitted  to  them. 

Ten^onury  recess— question  as  to  ax^llcatlon,  23  CaL  63L 

§  612.  Upon  retiring  for  deliberation,  the  jury  may  take 
with  them  all  papers  which  have  been  received  as  evi- 
CODB  Cxv.  Fsoo.— 10. 
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dence  in  the  cause,  except  depositions  or  copies  of  snch 
papers  as  ought  not,  in  the  opinion  of  the  court,  to  be 
taken  from  the  person  having  them  in  possession;  and 
they  may  also  take  with  them  notes  of  the  testimony  or 
other  proceedings  on  the  trial,  taken  by  themselves,  or 
any  of  them,  but  none  taken  by  any  other  person. 

Inspection  of  docaments— by,  36  Cal.  168. 

§  613.  When  the  case  is  finally  submitted  to  the  jury, 
they  may  decide  in  court  or  retire  for  deliberation;  if  they 
retire,  they  must  be  kept  together,  in  some  convenient 
place,  under  charge  of  an  otficer,  until  at  least  three- 
fourths  of  them  agree  upon  a  verdict  or  are  discharged 
by  the  court.  Unless  by  order  of  the  court,  the  ofticer 
having  them  under  his  charge  must  not  suffer  any  com- 
munication to  be  made  to  them,  or  make  any  himself,  ex- 
cept to  ask  them  if  they  or  tbree-fourths  of  them  are 
agreed  upon  a  verdict;  and  he  must  not,  before  their  ver- 
dict is  rendered,  communicate  to  any  person  the  state  of 
their  deliberations,  or  the  verdict  agreed  upon.  [In  effect 
March  10th,  IbaO.] 

Hetiring  for  deliberation— ^tfrnporary  sepanttion,  5  Csl.  275;  19  Cal. 
427 ;  20  Cal.  433;  21  Cal.  337;  23  Cal.  MS,    Influence  of  jitdge,  29  CaL  258. 

Thre6«foarths— agreement  of,  amdt.  1880;  see  Const.  Cal.  art.  l,sec.  7. 

§  614.  After  the  jury  have  retired  for  deliberation,  if 
there  be  a  disagreement  between  them  as  to  any  part  of 
the  testimony,  or  if  they  desire  to  be  informed  of  any 
point  of  law  arising  In  the  cause,  they  may  require  the 
ofiScer  to  conduct  them  iuto  court.  Upon  their  being 
brought  into  court,  the  information  required  must  be 
given  in  the  presence  of,  or  after  notice  to,  the  parties  or 
counsel. 

Information  given— extent  of,  45  CaL  338:  on  non-judicial  d^ys,  see* 
134,  subd.  1. 

Absence  of  attorneys— criminal  cases,  6  CaL  148;  37  CaL  274. 

§  615.  If,  after  the  impanneling  of  the  jury,  and  before 
verdict,  a  juror  become  sick,  so  as  to  be  unable  to  per- 
form his  duty,  the  court  may  order  him  to  be  discharged. 
In  that  case  the  trial  may  proceed  with  the  other  jurors, 
or  anotlier  juror  may  be  sworn  and  the  trial  begin  anew; 
or  the  jurjT  may  be  discharged  and  a  new  jury  then  or 
afterward  impanneled. 

§  616k  In  all  cases  where  the  jury  are  discharged,  or 
prevented  from  giving  a  verdict,  by  reason  of  accident  or 
other  cause,  during  the  progress  oz  the  trial,  or  after  the 
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cause  is  submitted  to  them,  the  action  may  be  again  tried 
immediately,  or  at  a  future  time,  as  the  court  may  direct. 

Jxaj  disotaaxged— formalities,  48  CaL  324:  on  non-judicial  days,  49 
Gal.2». 

g  617.  While  the  jury  are  absent  the  court  may  adjourn 
from  time  to  time,  in  respect  to  other  business  ;  but  it  is 
nevertheless  open  for  every  purpose  connected  with  the 
cause  submitted  to  the  jury  until  a  verdict  is  rendered  or 
tbe  jury  discharged.  The  court  may  direct  the  jury  to 
bring  in  a  sealed  verdict,  at  the  opening  of  the  court,  in 
case  of  an  agreement  during  a  recess  or  adjournment  for 
tbe  day.    [In  effect  March  10th,  1880.] 

Sealed  verdict— bringing  in,  12  Gal.  483. 

Adjonmxnent  for  term— effect  of,  before  amdt.  1880,  48  Cal.  324;  fiO 
GaL  618:  abolition  of  terms,  by  Const.  1879,  see  sec.  73i». 

§  618.  When  the  jury,  or  three-fourths  of  them,  have 
Bf^  ed  upon  a  verdict,  they  must  be  conducted  into  court, 
tbeir  names  called  by  the  clerk,  and  the  verdict  rendered 
by  their  foreman;  the  verdict  must  be  in  writing,  signed 
by  the  foreman,  and  must  be  read  by  the  clerk  to  the 
jury,  and  the  inquiry  made  whether  it  is  their  verdict. 
£ither  party  may  require  the  jury  to  be  polled,  which  is 
done  by  the  court  or  clerk  asking  each  ]uror  if  it  is  his 
verdict;  if  upon  such  inquiry  or  polling,  more  than  one- 
fourth  of  the  jurors  disagree  thereto,  the  iury  must  be 
sent  out  again,  but  if  no  such  disagreement  be  expressed, 
the  verdict  is  complete  and  the  jury  discharged  from  the 
case.    [In  effect  March  lOtb,  188 J.] 

Three-foartlu— agreement  of,  see  sec.  613». 

Yerdict  received— on  non-Jndicial  day,  sec.  134. 

Foiling  jory— 20  CaL  89. 

Diseenting— more  than  one-f ourtb,  amdt.  1880;  gronnds  for,  48  Cal. 

•OB. 

§  619.  When  the  verdict  is  announced,  if  it  is  informal 
or  insufficient  in  not  covering  the  issue  submitted,  it  may 
be  corrected  by  the  jury  under  the  advice  of  the  court,  or 
the  jury  may  be  again  sent  out. 

Ooirected  by  jury— 2  Cal.  183, 269. 

Court,  power  of— 2  Cal.  183;  3  CaL  137;  34  CaL  663. 

Waiver-4  CaL  260. 
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ABTICLE  m. 
THX  VESDIOT. 

!624.  General  and  special  yerdlcts  defined. 
625.  When  a  general  or  special  verdict  may  be  rendered. 
626.  Verdict  in  actions  for  recovery  of  money  or  on  estabUshin^ 
counter-claim. 
S  627.  Verdict  in  actions  for  the  recovery  of  specific  personal  prop- 

crtv 
§  628.  Entry  of  verdict. 

§  624.  The  verdict  of  a  jury  is  either  general  or  special. 
A  general  verdict  is  that  by  which  they  pronounce  gener- 
ally upon  all  or  any  of  the  issues,  either  in  favor  of  the 
plaintiff  or  defendant;  a  special  verdict  is  that  by  which 
the  jury  find  the  facts  only,  leaving  the  judgment  to  the 
co"rt.  The  special  verdict  must  present  the  conclusions 
of  fact  as  established  by  the  evidence,  and  not  the  evi- 
dence to  prove  them:  and  those  conclusions  of  fact  must 
be  so  presented,  as  that  nothing  shall  remain  to  the  court 
but  to  draw  from  them  conclusions  of  law. 

Verdict,  scope  of— confined  by  pleadings  and  issues,  2  CaL  183,  Sfil;  6 
Gal.  433;  33  Cal.  507;  41  Cal.  123:  sufficient  form,  25  Cal.  479;  40  Cal.  657: 
and  as  to  amending,  see  sec.  473;  S  Cal.  137 :  ejectment  in,  sees,  740. 741 : 
Intendments  as  to.  see  generally,  Intbitdiiibnts,  sec.  53n:  new  trials 
for  misconduct  affecting,  sec.  657,  subd.  2  and  note:  joint  defendants, 
against,  6  Cal.  107;  15  Cal.  27;  25  Cal.  123:  waiver  of  Informality  in,  38 
Cal.  5U7;  40  Cal.  408. 

General  verdict— 14  Cal.  168;  15  CaL  162;  25  CaL  479;  andsee  SOOPB 
OP  Vbkdiot,  «upra. 

Special  verdict-Hsec.  625f»» 

§  625.  In  an  action  for  the  recovery  of  money  only,  or 
specific  real  property,  the  jury,  in  their  discretion,  may 
render  a  general  or  special  verdict.  In  all  other  cases 
the  court  may  direct  the  jury  to  find  a  special  verdict 
in  writing,  upon  all,  or  any  of  the  issues,  and  in  all 
cases  may  instruct  them,  if  they  render  a  general  ver- 
dict, to  find  upon  particular  questions  of  fact,  to  be  stated 
in  writing,  and  may  direct  a  written  finding  thereon. 
The  special  verdict  or  finding  must  be  filed  with  the  clerk 
and  entered  upon  the  minutes.  Where  a  special  finding 
of  facts  is  inconsistent  with  the  general  verdict,  the 
former  controls  the  latter,  and  the  court  must  give  judg- 
ment accordingly. 

General  verdict-Hsec.  624n. 

Special  verdict— CAarac^ero/,  16  CaL  113;  17  Cal.  299,510;  19  Cal.  101; 

81  Cal.  98.  Directed  by  court.  3  CaL  396.  Special  issues,  4  Cal.  6;  8  Cal. 
601 :  23  Cal.  482:  27  Cal.  360.  Change  cf  venJKct,  from  special  to  general, 
25  Cal.  639;  48  Cal.  588.  Special  finding,  effect  on  general  verdict,  20  CaL 
389;  23  Cal.  489:  31  Cal.  115:  and  as  to  equity,  see  49  Cal.  126;  53  CaL  430: 
insufficient,  when,  50  CaL  61. 
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§  626.  When  a  verdict  is  found  for  the  plaintiff,  in  an 
action  for  the  recovery  of  money,  or  for  the  defendant 
wlien  a  counter-claim  tor  the  recovery  of  money  is  estab- 
lished, exceeding  the  amount  of  the  plaintiff's  claim  as 
established,  the  jury  must  also  find  the  amount  of  the 
recovery. 

Amoxmt  of  recoverjr— Watson  v.  Damon,  March  5th,  1880, 5  Pac.  C. 
L.J.97. 

§  627.  In  an  action  for  the  recovery  of  specific  per- 
sonal property,  if  the  property  has  not  "been  delivered  to  ^ 
the  plaintiff,  or  the  defendant,  by  his  answer,  claim  a  re-  jog  {45 
turn  thereof,  the  jnry,  if  their  verdict  be  in  favor  of  the 
I)Iaintiff,  or,  if  being  in  favor  of  the  defendant,  they  also 
find  that  he  is  entitled  to  a  return  thereof,  must  find  the 
value  of  the  property,  and,  if  so  instructed,  the  value  of 
specific  portions  thereof,  and  may,  at  the  same  time,  assess 
toe  damages,  if  any  are  claimed  in  the  complaint  or  an- 
swer, which  the  prevailing  party  has  sustained  by  reason 
of  the  taking  or  detention  of  such  property.  [In  effect 
July  1st,  1874.] 

Verdict  in  replevin— 7  CaL  568;  8  Gal.  446;  21  Cal.  274;  24  CaL  147. 

§  628.  Upon  receiving  a  verdict,  an  entry  must  be  made 
by  the  clerk  in  the  minutes  of  the  court,  specifying  the  6^* 
time  of  trial,  the  names  of  the  jurors  and  witnesses,  and  qj^i?., 
setting  out  the  verdict  at  length,  and  where  a  special  ver- 
diet  is  found,  either  the  judgment  rendered  thereon,  or  if 
the  case  be  reserved  for  argument  or  further  considera- 
tion, the  order  thus  reserving  it. 


631-3  TBIAIi  BY  THE  OOUBT.  222 


CHAPTER  V. 
TRIAL  B7  THE  COURT. 

I  631.  "When  and  how  trial  by  Jury  may  be  waived. 

I  632.  Upon  trial  by  court,  decMoii  to  be  in  writing  and  filed  witbln 

twenty  days. 
S  633.  Facts  found  and  conclusions  of  law  must  be  separately  stated. 

Judgment  on. 

i634.  Findings  may  be  waived,  how. 
635.  Findings, howprepared. 
636.  Proceedings  after  determination  of  issue  of  law. 

§  631.  Trial  by  jury  may  be  waived  by  the  seyeral 
parties  to  an  issue  of  fact  in  actions  arising  on  contract, 
or  for  the  recovery  of  specific  real  or  personal  property, 
with  or  without  damages,  and  with  the  assent  of  the  court 
in  other  actions,  in  manner  following  : 

1.  By  failing  to  appear  at  the  trial; 

2.  By  written  consent,  in  person  or  by  attorney,  filed 
with  the  clerk; 

3.  By  oral  consent,  in  open  court,  entered  in  the  znin- 
ntes.    [In  effect  July  1st,  1874.] 

Waiver  of  jury  trial— see  Const.  CaL  art.  1,  sec.  7;  f  Cal.  112;  27  CaL 
249;  Sberman  o.  McCarthy .  March  3rd,  1880,5  Pac.  G.  L.  J.  58:  refer- 
ence as,  2  Cal.  92,245,261;  19  Cal.  140:  equity  cases,  5  Cal.  192,294;  16 
Cal.  249;  30  Cal.  512 :  court  disregarding,  sees.  809, 502;  27  Cal.  249. 

SUBDivisioir  1.  Failure  to  appear  at  trial— 4  CaL  112;  10  CaL  178; 
15  Cal.  23 ;  16  CaL  432 ;  18  Cal.  409. 

Subdivisions  2,  3.  Oonsent— see  Befbrenoib  bt  Coksjeztt,  sec 
638n,  and  Waives  ov  Jubt  Trial,  reference  as,  tupra, 

633         §  ^^^'  ^pon  the  trial  of  a  question  of  fact  by  the  court, 

ccp      its  decision  must  be  given  in  writing  and  filed  with  the 

95  348     clerk  within  thirty  days  after  the  cause  is  submitted  for 

decision.    [In  effect  July  1st,  1874.] 
633  Trial  by  court—equivalent  of  charge,  20  Cal.  151:  case  submitted, 

ccp       argument  after,  45  Cal.  178. 

98  2.6        Written  decision  filed— mandatory,  2  Cal.  305 :  but  not  as  to  time  of 
filing,  4  CaL  214;  44  Cal.  228:  equity,  in,  18  Cal.  447:  elfect  of,  31  Cal.  95; 
692       4»  Cal.  623 :  waiver,  45  Cal.  178.    Thirtv  day»»  directory  merely,  44  CaL 
ccp        228;  49  Cal.  157. 
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§  633.  In  giving  the  decision,  the  facts  found  and  the 
conclusions  of  law  must  be  separately  stated.  Judgment 
upon  the  decision  must  be  entered  accordingly. 

Section  generally— mandatory, 2  CaL  305;  3  CaL  111;  and  see  Wbit- 
TXN  DBOisioir,  filed,  sec.  632i>:  facts  found,  2  CaL  305:  separately 


ccp  ccp 

106  539      108  455 

"^  426      106  481 
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the  Bench,  Kay  17th,  1880, 5  Pac.  C.  L.  J.  539;  see  DxFioiiEirT,  Ihsitf*- 
vioiBNT.  Supporting— judgment,  see  Jubgiient.  Test— of  stifn- 
cleucy,  special  verdict  as,  19  Gal.  101.  ITltimate  facts— stating,  41  Cal. 
512:  47  Cal.  174;  49  Cal.  562:  50  Cal.  112;  52  Cal.  171, 217.  Unnecessary— 
as  to  what,  8  Gal.  445;  34  GaL  252 :  when,  31  GaL  240.  Waiver— of ,  sec. 
684. 

634  8  ^^'  ^i^^dii^S^  of  fact  may  be  waived  by  the  several 

ggp  parties  to  an  issue  of  fact: 

94   6(j  1.  By  failing  to  appear  at  the  trial; 

2.  By  consent  in  writing,  filed  with  the  clerk; 

^3^  3.  By  oral  consent  in  open  court,  entered  in  the  minutes. 

QQ  p  Finding  waived— non-waiver  must  appear,  51  Cal.  262, 626 ;  53  Cal.  34 ; 

9b    4 1  CJarr  v.  Cronan,  etc.  April  7th,  1880, 5  Fac.  G.  L.  J.  264 :  waiver,  when  Ixk- 

634     '  J^^cious,  39  Gal.  381. 

ccp  §635.    Repealed.    [In  effect  April  3rd,  1876.] 

636  "  §  636.  On  a  judgment  for  the  plaintiff  upon  an  issue 
ccp  of  law,  he  may  proceed  in  the  manner  prescribed  by  the 
103  207  gjg^  ^^Q  subdivisions  of  section  five  hundred  and  eighty- 
five,  upon  the  failure  of  the  defendant  to  answer.  If 
judgment  be  for  the  defendant  upon  an  issue  of  law,  and 
the  taking  of  an  account  or  the  proof  of  any  fact  be  nec- 
essary to  enable  the  court  to  complete  the  judgment,  a 
reference  may  be  ordered  as  in  that  section  provided. 

Issue  of  law— sec.  589 :  Judgment  on,  demurrer  overruled  or  sustained. 
28  Gal.  106;  44  Cal.  620;  49  GaS.  346:  and  see  sees.  472, 585:  when  a  bar,  47 
GaL  32:  and  see  sec.  1908:  generally,  sec.  577»  et  teq.;  sec.  664a. 

Reference— sec.  638  et  $eg. 
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CHAPTER  VL 
OF    REFERBNCES   AND    TRIALS    B7 


'  I  63S.  Bef  erenoe  ordered  upon  aflreement  of  parties.  In  wbat  cases. 
639.  Reference  ordered  on  motion,  in  what  cases. 
I  640.  Number  of  referees,  qualifications,  etc. 
I  611.  Either  party  may  object.    Grounds  of  objection. 
642.  Objections,  how  disposed  of. 
i  643.  Referees  to  report  within  ten  days.  Effect  of.  How  excepted 

to,  etc. 
f  644.  Effect  of  referees'  finding. 
I  645.  How  excepted  to,  etc. 

§  638.  A  reference  may  be  ordered  upon  the  agree-  638 
xnent  of  the  parties  filed  with  the  clerk  or  entered  in  the  ccp 
minutes:  103  20 

1.  To  try  any  or  all  of  the  issues  in  an  action  or  proceed- 
ing, whetlier  of  fact  or  of  law,  and  to  report  a  finding  and 
judgment  thereon ; 

2.  To  ascertain  a  fact  necessary  to  enable  the  court  to 
determine  an  action  or  proceeding. 

Reference  in  general— court  commissioners,  before,  sec.  259,  subd.  2 : 
fees  for,  sec.  1028:  private  trial,  sec.  125:  compulsory,  see  next  section : 
special, see  subd.  2, tf^^ra:  general, see  subd.  1, infra:  constitutional- 
ity, as  to  waiver  of  jury  trial,sec.  63ln.  Referees— number,  etc.  sec.  640: 
objections  to,  sees.  641, 642:  trial  by,  sec.  638n:  report  of,  sees.  643-15. 

Consent,  reference  by— consent  essential,  2  Cal.  93, 261 ;  24  Cal.  424; 
S5Cal.549:  Improper,  1  Cal.  336:  constitutionality,  sec.  631r;  2  Cal.  92: 
discontinuance,  1  CaL 45;  4 Cal.  1:  orderfor,2GaL355;  4CaL  1;  9CaL353. 

SUBDrvisioir  1.  To  report  a  judgment,  etc.— 9  Cal.  213;  20  Cal.  92. 

Trial  by  referee— sec.  1053;  2  Cal.  195;  3  Cal.  406;  6  Cal.  430;  7  CaL  50; 
10  CaL  545;  20  Cal.  92;  and  see  Cokduot  of  Tbial,  sec.  607fi. 

Findings— sec.  633i». 

Jadgment— generaUy,  sees.  577n,  664». 

SUBDivisioir  2.  To  take  testimony,  etc.— see  sec.  259,  subd.  2;  9  GaL 
113;  41  Cal.  3iM. 

Report— sec.  643f». 

§  639.  When  the  parties  do  not  consent,  the  court  may,       639 
upon  the  application  of  either,  or  of  its  own  motion,  di-    .^^^^q 
rect  a  reference  in  the  following  cases :  ^^   ^ 

1.  When  the  trial  of  an  issue  of  fact  requires  the  exam- 
ination of  a  long  account  on  either  side,  in  which  case  the 
referees  may  be  directed  to  hear  and  decide  the  whole 
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issue,  or  report  upon  any  specific  question  of  fact  involved 
therein ; 

2.  When  the  taking  of  an  account  is  necessary  for  the 
information  of  the  court  before  judgment,  or  for  carrying; 
a  judgment  or  order  into  effect; 

'3.  When  a  question  of  fact,  other  than  upon  the  plead- 
ings, arises  upon  motion  or  otherwise,  in  any  stage  of  the 
action; 

4.  When  it  is  necessary  for  the  information  of  the  court 
iu  a  special  proceeding. 

Reference  generally— sec.  63S».  • 

Oompnlsory  reference -unauthorized,  1  Gal.  336:  order  for,  2  CaL  245; 
9  Cal.  353 :  and  as  to  power  to  make,  under  Constitution,  see  sec.  631a. 

Subdivisions  1  and  2.  Account— 19  CaL  140;  28  Cal.  302;  32  CaL  397; 
88  Cal.  385:  wbole  issue,  24  Cal.  424. 

SlTBDivisioir  3.  Oollateral  question— see  41  CaL  394. 

Subdivision  4.  Special  proceeding,  for— generally,  see  sees.  1069, 
1822. 

§  640.  A  reference  may  be  ordered  to  any  person  or 
persons,  not  exceeding  three,  agreed  upon  by  the  parties. 
If  the  parties  do  not  agree,  the  court  or  judge  must  ap- 
point one  or  more  referees,  not  exceeding  three,  who  re- 
side in  the  county  in  which  the  action  or  proceeding  is 
triable,  and  against  whom  there  is  no  legal  objection,  or 
the  reference  may  be  made  to  a  court  commissioner  of  the 
county  where  the  cause  is  pending. 

Reference  ordered— see  sees.  638, 639,  and  notes. 

Three  referees— two  may  act,  sec.  1053. 

Court  commissioner— sec.  259,  subd.  2. 

§  641.  Either  party  may  object  to  the  appointment  of 
any  person  as  referee,  on  one  or  more  of  the  following 
grounds : 

1.  A  want  of  any  of  the  qualifications  prescribed  by 
statute  to  render  a  person  competent  as  a  juror; 

2.  Consanguinity  or  affinity,  within  the  third  degree,  to 
either  party; 

3.  Standing  in  the  relation  of  guardian  and  ward,  mas- 
ter and  servant,  employer  and  clerk,  or  principal  and 
agent  to  either  party;  or  being  a  member  of  tlie  family 
of  either  party ;  or  a  partner  in  business  with  either 
party ;  or  being  security  on  any  bond  or  obligation  for 
either  party ; 

4.  Having  served  as  a  juror  or  been  a  witness  on  any 
trial  between  the  same  parties,  for  the  same  cause  of  ac- 
tion; 
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5.  Interest  on  the  part  of  such  person  in  the  event  of  the 
action,  or  in  the  main  question  involved  in  the  action; 

6.  Having  formed  or  expressed  an  anqualiiied  opinion 
or  belief  as  to  tbe  merits  of  the  action ; 

7.  Tbe  existence  of  a  state  of  mind  in  such  person 
evincing  enmity  against  or  bias  to  either  party. 

Obj  ections  to  referee— compare  sec.  602. 

§  642.  The  objections  taken  to  the  appointment  of  any        612 
person  as  referee  must  be  heard  and  disposed  of  by  the      liSPSiT 
court.    Affidavits  may  be  read  and  witnesses  examined 
as  to  such  objections. 

Objections— see  sec.  641  imd  note. 

§  643.  The  referees  or  commissioner  must  report  their 
fndings  in  writing  to  the  court,  within  twenty  days  after 
the  testimony  is  closed,  and  the  facts  found  and  conclu- 
sions of  law  must  be  separately  stated  therein. 

Referees— see  sees.  640-642.  Reference— sees.  638,  639.  Oommis* 
■ioner— «ec.  259,  subd.  2.  Report— 1  Oal.  45,  362;  2  Cal.  322;  3  Gal.  406, 
40R,43];  5  Cal.  2*^8;  9  Cal.  213;  23  Cal.  451;  30  Cal.  280:  account,  as  to,  32 
(  .1.  3.7;  47  Cal.  378.  Findings— sec.  633n.  Twenty  days— merely  di- 
ructory,  22  Cal.  471,  and  compare  sec.  632». 

§  644.  The  finding  of  the  referee  or  commissioner  upon         644 
the  whole  issue  must  stand  as  the  finding  of  the  court,  and      103^^20 
upon  filing  of  the  finding  with  the  clerk  of  the  court,  judj^ 
ment  may  be  entered  thereon  in  tbe  same  manner  as  if 
tbe  action  had  been  tried  by  tbe  court. 

Finding  of  referee— effect  of,  see  Bepokt,  sec.  643»;  witole  iuu9 
«|mi,  24  CaL  424.   Judgment  entered  thereon— 3  Cal.  406;  31  Cal.  333. 

§  645.  The  finding  of  tbe  referee  or  commissioner  may 
be  excepted  to  and  reviewed  in  like  manner  as  if  made  by 
the  court.  When  the  reference  is  to  report  the  facts,  tbe 
finding  reported  lias  the  effect  of  a  special  verdict. 

Referee's  findings  excepted  to  and  reviewed— 2  Cal.  72, 122;  4  Cal. 
122:  ft  Cal.  90, 430, 453;  7  Cal.  60;  9  Cal.  213. 353;  22  Cal.  471 ;  47  Cal.  878:  49 
CaL  293:  exceptions  generally, sees.  646  et  $eq.:  new  trials,  sec.  656  ei 

'. :  conrt  commissioner's  report,  time  and  mode  of  excepting  to,  sec. 

),  Bobd.  2;  41  CaL  393.  Reporting  the  fiacts— see  Bxpost,  sec  643fi. 
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CHAPTEE  VIL 

PROVISIONS  RELATXNG  TO  TRIALS  IN 

GZSNERAIi. 

ABT.    I.  EZCSPTIOVB. 

II.  Mew  TB1AL8. 

ABTIGLE  L 
EZOXPTIOVS. 

I  6M.  Exceptions  may  be  taken.   Time  when  taken,  etc 
647.  What  deemed  excepted  to. 
I  648.  Exception,  f onn  of. 

649.  Exceptions  slpmed  by  judge  and  filed  with  clerk. 
!  i  600.  Exceptions  not  presented  at  time  of  ruling.  Notice  to  adrene 

party,  how  settled  upon,  etc. 
S  651.  Exceptions  after  judgment,  etc. 
I  652.  When  exception  is  refused,  application  to  Supreme  Court  to 

prove  the  same,  etc. 
S  653.  Proceedings  when  judge  ceases  to  hold  office. 

616  §  646.  An  exception  is  an  objection  upon  a  matter  of 

108*^141  ^^^  ^  ^  decision  made,  either  before  or  after  Judgment, 
by  a  court,  tribunal,  judge,  or  other  judicial  officer,  in  an 
action  or  proceeding.  The  exception  must  be  tAken  at 
the  time  toe  decision  is  made,  except  as  provided  in  sec. 
647.    [Approved  April  3rd,  1876— in  effect  June  1st,  1876.] 

Immediate  taking— of  exception,  see  TiHX  ov  Dkoisiov,  nnder 
EzceptiofUiy  infra.  Matters  deemed  excepted  to— sec.  647. 

EZOEPnONS. 

Absence  of  party— as  affecting,  sec.  647  and  note.  Amending— sec 
6S0.  Appellate  court— ihrst  raising  objections  in,  5  CaL  409, 478;  6  CaL 
416;  7  Cal.  584:  9  Gal.  562;  10  Cal.  258:  13  Cal.  521:  16  Gal.  179, 184, 035;  22 
Gal. 533;  23  Gat.  58:  25  Cal.  225;  26  Gal.  547;  31  Cal.  225;  34  Gal.  680;  46 
Cal.  293, 863;  47  Gal.  9:  49  Cal.  103:  50  Cal.  444;  52  Cal.  225:  review  in,  47 
Cal.  98,  162,  167.  Bill  of  ezceptions-eecs.  650-653.  Oertifying-sec. 
650.  Oharge  ^—essential,  49  Cal.  340;  specific,  see  that  head.  Oon- 
tinnanoe,  refusal  of— reviewing,  47  Gal.  98, 162:  deemed  excepted  to, 
sec.  647.  Decision-to,  see  Taksit,  to  what.  Deemed  made,  when~ 
sec.  647.  Default,  order  opening— /2«v{et0  q^,  47  Gal.  167.^  D^nUion  of, 
sec.  646,  supra;  32  Cal.  804;  84  CsA.  682;  88  Cal.  141.  Drafting-sec.  660. 
Eyidencoi  objection  to— admitted,  subject  to  exception,  7  CaL  88.  /»• 
tompetent,  18  Cal.  315;  48  Cal.  335;  60  CaL  143.  Inmaterialj  48  Gal.  335: 
£state  of  Brooks,  March  31st,  1880, 5  Pac.  G.  Law  J.  236.  IrrOautnt,  6 
CaL  157;  18  Gal.  83:  47  Gal.  588:  50  Gal.  142, 176.  Motion  to  ttrikecut, 43 
GaL  874, 444;  46  Gal.  660;  47  CaL  294;  60  Gal.  176.   B^eciion  q^,  16  OaL  56L 
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Weiffht  ^,23  Cat  259.  Filing— see  Settlemestt  ov.  Findings,  to— 
see  sec.  (i33i>.  Immediato  taidng  of— see  Time  of  Decision,  imma- 
torial  evidence  to— see  Evidence.  Incoxnpotont  ovidonce,  to— see 
Evidence.  Iirelevant  cTidcncc,  to— see  Evidence.  Manner  of 
taking— see  Taken,  how.  Preparing— see  Settlement  op.  Pre- 
senting—see  Settlement  of.  Reason— of  immediate  taking,  see 
Time  of  Decision.  Itecord,  appearance  in— sees.  64:),  650 ;  5  Cal.  253, 
430;  6  Cal.  202;  11  Cal.  142;  43  Cal.  537, 646.  Rejection  of  evidence,  to— 
ses  Evidence.  Repeating— 39  Cal.  614.  Requisites— of  bill  of  cxcejv 
tioDs,sec.  GSOn.  Reviewing— see  Appellate  COURT.  Settlement  of 
-sees.  64!>-GS3.  Signing— see  Settlement  op.  Specific,  must  be— 
admlwlon  or  rejection  of  evidcDce,  to,  7  Cal.  33;  10  Cal.  33,267;  12  Cal. 
213;  13  Cal.  220{  15  CaL  50;  16  Cal.  224;  18  Cal.  315;  h)  Cal.  640;  23  Cal. 
25!);  24  Cal.  171,399,450;  25  Cal.  619:  34  Cal.  554;  46  Cal.  3:/i;  4i  Cal.  3:i5, 
409, 684;  4'J  Cal.  552;  50  Cal.  142, 176;  Rider  v.  Edgar.  Feb.  6th,  1380, 4  Pac. 
C.L.  .1.515:  cliarge,  to,  25  Cal.  123;  44  Cal.  246, 414:  47  Cal.  34S;  4^  Cal. 
410;  50  Cal.  129:  verdict,  to,  sec.  643.  Stating-see  Taken,  how.  Strike 
ing  ont  evidence— motion  for,  see  Evidence.  Taken— m  wAo/,  23 
Cal.  250;  33  Cal.  141,  and  see  sec.  647.  How,  see  sees.  643,  I95In,  and  28 
Cal.  170.  Whett,  see  Time  of  Decision.  Time  of  decision— takinv 
at,  I  Cal.  379;  2  Cal.  122;  6  Cal.  339, 4li7:  7  Cal.  423;  8  Cal.  674:  12  Cal.  4v53: 
15  Cal.  183;  16  Cal.  3^3:  23  Cal.  65,354, 418;  24  Cal.  350;  25  Cal.  123,  3:}3;  26 
Cal.  263;  29  Cal.  214:  33  Cal.  102;  33  Cal.  542;  35  Cal.  328;  36  Cal.  310;  45 
Cal.  l'.:3, 337;  47  Cal.  887;  48  Cal.  152, 346, 565,637;  4 )  Cal.  1(a5;  and  see  Ap- 
pellate Court:  Reason  of  rule, 5  Cal. a39, 467;  7  Cal.  423.  Unncc- 
es8ar7— 33  Cal.  27,  and  see  sec.  647.  Waivor— 5  Cal.  40 ;  14  Cal.  544 ;  and 
as  to  evidence,  see  43  Cal.  274, 444;  46  Cal.  5S0:  47  Cal.  294;  4S  Cal.  153;  50 
Cal.  176;  51  Cal.  447:  also  see  Appellate  Court,  and  Time  of  de- 
cision. Weight  of  evidence,  to-eee  Evidence. 

§  647.  The  verdict  of  the  jury,  the  final  decision  in  an     ^47 
action  or  proceeding,  an  interlocutory  order  or  decision,      cop 
finally  determining  the  riglits  of  the  parties,  or  some  of    uh  2«3 
them;  an  order  or  decision  from  which  an  appeal  may  be    »8  417 
taken;  an  order  sustaining  or  overruling  a  demurrer,  al- 
lowing or  refusing  to  allow  an  amendment  to  a  pleading, 
striking  out  a  pleading  or  a  portion  thereof,  refusing  a 
continuance;   an  order  made  upon  ex  parte  application, 
and  an  order  or  decision  made  in  the  absence  01  a  party, 
are  deemed  to  liave  been  excepted  to.    [Approved  April 
3rd— in  effect  June  1st,  1870.] 

Construction  of  section— 47  Cal.  167.  Decisions  deemed  excepted 
^Ab$ence  0/  party,  in,  Amdt.  1876;  formerly  otherwise,  35  Cal.  3"8. 
^nendment  to  pleading,  ruling  on,  see  sec.  473n.  Appealable  order,  sec. 
w9,  gubtl.3,  and  note.  Continuance,  re/using:  granting,  also,  before 
■amat.  1876:  review  of,  see  Exceptions,  sec.  646n.  Demurrer,  ruling 
M.  lec.  636,  and  note.  Ex  parte  order,  sees.  166,  259,  subd.  I.  Final 
*<Miw»,  defined,  1  Cal.  134;  sec.  64i-'n;  and  generally,  see  Judoment, 
*oc.  577aiid  noto,  sec.  664n:  exception  presumed,  34  Cal.  682:  appeal 
irom,  sec.  }y39,  and  note.  Interlocutory  order  or  decision,  defined ,  1  Cal. 
24:  order,  sec.  1003:  decision,  sec.  648»:  review  of,  on  appeal,  see.  939r, 
w<l  sttbd.  3n;  sec.  956n.  Striking  out  pleading,  sec.  453  and  notes. 
yeriitt,  sees.  624-628. 

§  648.  No  particular  form  of  exception  is  required,  but        648 
Wben  the  exception  is  to  the  verdict  or  decision,  upon  the     ,,J^^!J 
Code  Ctv.  piiaci  ^so. 
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^ound  of  the  insuflSciency  of  the  evidence  to  justify  it, 
the  objection  must  specify  the  particulars  in  which  such 
evidence  is  alleged  to  be  insufficient.  The  objection  must 
be  stated  with  so  much  of  the  evidence  or  other  matter  as 
is  necessary  to  explain  it,  and  no  more.  Only  the  sub- 
stance of  the  reporter's  notes  of  the  evidence  shall  be 
stated.  Documents  on  file  in  the  action  or  proceeding 
may  be  copied,  or  the  substance  thereof  stated,  or  a  refer- 
ence thereto,  sufficient  to  identify  them,  may  be  made. 
[Approved  April  iJrd,  1870 — in  effect  June  1st,  1876. 

Verdict  or  decision— on  Instiiaclent  evidence.  Decision^  meaning 
of,  40  Cal.  42. 55J;  51  Cal.  110.  Insu^iciency  of  evidence^  see  L.VIDKNCB, 
under  Exceptions,  sec.  (>4ii».  Specifying  particulars,  see  in/ra.  Speci- 
fying particulars— of  Insufllciency  of  evidence,  see  Specific,  luider 
Ezceptions,  sec.  U4(in:  49  Cal.  552;  50  Cal.  129.503,523;  51  Cal.  18U;  Aider 
r.  Edgar,  Feb.  Gth,  1880, 4  Pac.  C.  L.  J.  545;  Donglas  v.  Fulda,  No.  6115, 
Feb.  9tli,  1880, 6  Pac.  C.  L.  J.  18;  same  as  to  statement,  sec.  tt59. 

§  649.  A  bill  containing  the  exception  to  any  decision 
®*®         may  be  presented  to  the  court  or  judge  for  settlement,  at 
f£^L(t       the  time  the  decision  is  made,  and  after  having  been 
98  136       settled,  shall  be  signed  by  the  judge  and  filed  with  the 
clerk.    AVhen  the  decision  excepted  to  is  made  by  a  trib- 
unal other  thjin  a  court,  or  by  a  judicial  officer,  the  bill  of 
exceptions  shall  be  presented  to,  and  settled  and  signed 
by  such  tribunal  or  officer.    [Approved  April  3rd,  1876— 
in  effect  June  1st,  1876.] 
Settlement  of  bill  of  exceptions— sec  650f». 
Filed  with  clerk— when,  49  Cal.  585. 
At  time  of  decision— 47  Cal.  640;  see  also,  5  GaL  149. 

650  §  650.  When  a  party  desires  to  have  exceptions  taken 

cop        at  a  trial  settled  in  a  bill  of  exceptions,  he  may,  within 

98  201      ten  days  after  the  entry  of  judgment,  if  the  action  were 

93  621      tried  with  a  jury,  or  after  receiving  notice  of  the  entry  of 

judgment,  if  the  action  were  tried  without  &  jury,  or 

650       such  further  time  as  the  court  in  which  the  action  is  pend* 

ccp  ing,  or  a  judge  thereof,  may  allow,  prepare  the  draft  of  a 
oa  12a  ^^^^*  ^^^^  serve  the  same,  or  a  copy  thereof,  upon  the  ad- 
9b  id6      Yerse  party.    Such  draft  must  contain  all  the  exceptions 

630  taken  upon  which  the  party  relies.  Within  ten  days  after 
w^ix     ®^^^  service  the  adverse  party  may  propose  amendments 

fiBo       thereto,  and  serve  the  same,  or  a  copy  thereof,  upon  the 

ccp        other  party.    The  proposed  bill  and  amendments  must, 

105  86     within  ten  days  thereafter,  be  presented  by  the  party 

infi  Iw     seeking  the  settlement  of  the  bill,  to  the  judge  who  tried 

lub  m     Qj.  heard  the  case,  upon  five  days'  notice  to  the  adverse 

party,  or  be  delivered  to  the  clerk  of  the  court  for  the 

judge.    When  received  by  the  clerk  he  must  immediately 
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deliver  tliem  to  the  judge,  if  he  be  in  the  county;  if  he 
"be  absent  from  the  county,  and  either  party  desire  the 
papers  to  be  forwarded  to  the  judge,  the  clerk  must,  upon 
notice  in  writing  of  such  party,  immediately  forward 
them  by  mail,  or  other  sate  channel;  if  not  thus  for- 
warded, the  clerk  must  deliver  them  to  the  judge  imme- 
diately after  his  return  to  the  county.  Wlieu  received 
from  the  clerk,  the  judge  must  designate  the  time  at 
which  he  will  settle  the  Dill,  and  the  cleric  must  imme- 
diately notify  the  parties  of  such  designation.  At  the 
time  designated,  the  judge  must  settle  the  bill.  If  the 
action  was  tried  before  a  referee,  the  proposed  bill,  with 
the  amendments,  if  any,  must  be  presented  to  such  ref- 
eree for  settlement  within  ten  days  after  service  of  the 
amendments,  upon  notice  of  five  days  to  the  adverse 
party,  and  thereupon  the  referee  shall  settle  the  bill.  If 
no  amendments  are  served,  or  if  served  are  allowed,  the 
proposed  bill  may  be  presented,  with  the  amendments,  if 
any,  to  the  judge  or  referee,  for  settlement,  without 
notice  to  the  adverse  party.  It  is  the  duty  of  the  judge 
or  referee,  in  settling  the  bill,  to  strike  out  of  it  all  redun- 
dant and  useless  matter,  so  that  the  exceptions  may  be 
presented  as  briefly  as  possible.  When  settled,  the  bill 
must  bo  signed  by  the  judge  or  referee,  with  his  certitlcate 
to  the  effect  that  the  same  is  allowed,  and  shall  then  be 
filed  with  the  clerk.    [In  effect  July  1st,  1874.] 

FnrCier  time— «ec.  lOM;  50  Cal.  444. 

Presentment— 24  Cal.  228,  and  see  next  note. 

Time  f^r  settlement— 47  Cal.  <}40,G43;  50  CaL444:  hi  crimUial  case« 
47  Cal.  (i31. 

Signed  when— see  Then  be  Filed,  infra. 

Certiflcate  of  jndge— 5  Cal.  143.  Revoking,  0  CaL  172;  47  Cal.  526:  but 
as  to  abolition  of  terms,  see  sec.  73». 
Then  be  filed— 49  Cal.  585. 
New  trial— bill  of  exceptions  for,  sec.  659,  subd.  2. 

Reqoisltea— of  bill  of  exceptions,  sec.  048;  1  Cal.  103;  3  Cal.  426;  5  Cal. 
149;  3d  Cal.  5dD;  33  Cal.  141 ;  45  Cal.  25;  4i  Cal.  545;  43  Cal.  210,  531;  50  Cal. 
444 ;  51  Cal.  302 :  for  new  trial,  sec.  2S&,  subd.  2 :  and  as  to  statement,  see 
lec.  259,  subd.  3,  aud  sec.  (itiln. 

§  651.  Exceptions  to  any  decision  made  after  judf»- 
ment  may  be  presented  to  the  judge  at  the  time  of  sucn 
decision,  and  be  settled  or  noted,  as  provided  in  sec.  049, 
and  a  bill  thereof  may  be  presented  and  settled  after- 
ward, as  provided  in  sec.  GoO,  and  within  like  i^eriods 
after  entry  of  the  order,  upon  appeal  from  which  such 
decision  is*  reviewable.  [In  effect  July  1st,  1S74.] 
DeciBion  after  judgment— compare  sections  named. 
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662        §  ^^^'  ^^  ^^^  judge  in  any  case  refuse  to  allow  an  ex- 
ccp     ception  in  accordance  with  the  facts,  the  party  desiring 
37  258  the  bill  settled  may  apply  by  petition  to  the  Supremo 
ggg    Court  to  prove  tho  same;  the  application  may  be  made  in 
^    the  mode  aud  manner,  and  under  such  regulations  as  that 
102  441  court  may  iirescribe;  and  the  bill,  when  proven,  must  be 
c<TtiIicd  l)y  the  chief  justice  as  correct,  and  filed  with  the 
clerk  of  the  court  in  which  the  action  was  tried,  and  when 
so  Hied  it  has  the  same  force  and  effect  as  if  settled  by  the 
judge  who  tried  the  cause. 
Rcfase-43  Cal.  510. 
Pctitioa-35  Cal.  227 ;  49  Cal.  283.       • 
Regulation— see  Supreme  Ct.  Rule  29. 

§  653.  When  the  decision  excepted  to  was  made  by 
any  judicial  officer  other  than  a  judge,  the  bill  of  excex>- 
tious  shall  be  presented  to  such  judicial  officer  and  be 
settled  and  signed  by  him,  in  the  same  manner  as  it  is  re- 
quired to  be  i^resented  to,  settled,  and  signed  by  a  court 
or  judge.  A  judge  or  judicial  officer  may  settle  and  sign  a 
bill  of  exceptions  after  as  well  as  before  he  ceases  to  be 
such  judge  or  judicial  officer.  If  such  judge  or  judicial 
officer,  before  the  bill  of  exceptions  is  settled,  dies,  is  re- 
moved from  ofJce,  becomes  disqualiiied,  is  absent  from 
the  State,  or  refuses  to  settle  t!ie  bill  of  exceptions,  or  if 
no  mode  is  provided  by  law  for  the  settlement  of  the 
same,  it  shall  be  settled  and  certified  in  such  manner  as 
the  Supreme  Court  may  by  its  order  or  rules  direct. 
Judges,  judicial  officers,  and  the  Supreme  Court  shall 
respectively  possess  tho  same  power,  in  settling  and  cer- 
tifying statements,  as  is  by  this  section  conferred  upon 
them  in  settling  and  certifying  bills  of  exceptions.  [Ap- 
proved Ai)ril  3rd — in  effect  June  1st,  187G.] 

Order  or  rales— see  Settlement,  under  Supreme  Oonrt  Boles, 
sec.  I29n. 

ARTICLE  n. 

New  tbials. 

$  656.  New  trial  definea. 
I  657.  When  a  new  trial  may  be  granted. 
I  ()08.  On  what  papers  moved  for. 

I  G59.  Notice  of  motion,  upon  whom  served,  aud  what  to  contain. 
I  060.  Motion  to  bo  heard  at  the  time  specified,  or  dismissed. 
§  661.  Judsre  to  make  statement  on  decision  of  the  motion.     This 
statement  to  constitute  bill  of  ojcceptions. 

§  656.  A  new  trial  is  a  re-examination  of  an  issue  of 
fact  in  the  same  court  after  a  trial  and  decision  by  a  jury 
Of  court,  or  by  referees. 

656        Ne  w  trial—seo  note  to  next  section, 
ccp 
62 
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§  657.  Tlie  former  verdict  or  other  decision  may  be 
vacated  and  a  new  trial  granted,  on  the  application  of  the 
party  aggrieved,  for  any  of  the  following  causes,  mate- 
rially ait'ecting  the  substantial  rights  of  such  party : 

1.  Irregularity  in  the  proceedings  of  the  court,  jury,  or      -„ 
adverse  party,  or  any  order  of  the  court,  or  abuse  of  dis-    *!; J 
cretion,  by  which  either  party  was  prevented  from  hav-  g^  ^ 
ing  a  fair  trial; 

2.  Misconduct  of  the  jury;  and  whenever  any  one  or 
more  of  the  jurors  have  been  induced  to  assent  to  any 
general  or  special  verdict,  or  to  a  ILnding  on  any  question 
submitted  to  them  by  the  court,  by  a  resort  to  the  deter- 
miuation  of  chance,  such  misconduct  may  be  proved  by 
the  afddavit  of  any  one  of  the  jurors; 

3.  Accident  or  surprise,  which  ordinary  prudence  could      ^ 
not  have  guarded  against;  ccp 

4.  Newly -discovered  evidence,  material  for  the  party  108  52 
making  the  application,  which  he  could  not,  with  reason* 

able  diligence,  have  discovered  and  produced  at  the  trial. 

5.  Excessive  damages,  appearing  to  have  been  given 
under  the  inlluence  of  p<as3iou  or  prejudice; 

«i.  Insuujciency  of  the  evidence  to  justify  the  verdict  or 
otlier  decision,  or  that  it  is  against  law; 

7.  Error  in  law,  occurring  at  the  trial  and  excepted  to  by 
the  party  making  the  application. 

NEW  TBIAL. 

Admissions  preventing--«ee  Estoppel.  Affidavits— on  motion 
for,  sue.  G^J,  subd.  1  and  note;  also  see  Grounds,  infrot  subd.  2,  4. 
Appeal— as  affecting,  sec.  63n.  Application  for— mode  of,  sees.  658, 
653;  and  see  Motion  for.  Argnment  for-^ee  under  Motion  for. 
Chance,  resort  to— sec.  C57,  subd.  2,  aud  note  under  Grounds,  infra. 
Conflict  of  evidence— effect  of,  see  Grounds,  note,  infra,  subd.  6. 
Damages,  ezcessive— sec.  (v>7,  subd.  6,  aud  note  under  Grounds, 
infra.  Defined— sec.  656.  Diligence— proof  of,  see  Grounds  note, 
infrot  snhil.  4:  In  prosecution,  sec.  660  and  note.  Discretion— exten- 
sive, abuse  of  alone  causes  interference,  2  Cal.  177,353;  6  Cal.84:  10  Cal. 
3UI;  11  Cal.  340;  12  Cal.4:)2;  15  Cal.  85,90,601:  16  Cal.  3.77;  17  Cal.  92, 235, 
4IB:  13  Cal.  203;  20  Cal.  1^6;  21  Cal.  413;  22  Cal.  82;  23  Cal.243;  26 Cal. 681 ; 
2iCal.6a'>:  30Cal.22H:  33 Cat.  622;  41  Cal.  467;  43  Cal.  646:  4)  Cal. 250; 
Kern  Vallcv  Jiank  v.  Chester,  June  3rd,  1880;  also  see  subd.  1  of  this 
section,  aiul  under  Grounds  in/ra,  note  to  same,  and  to  subd.  3^,  and 
6:  in  other  matters,  15  Cal.  23;  19  Cal.  605;  22  Cal.  43;  Parrot  v.  Floyd, 
April  17tli,  IboO,  6  Pac.  C.  L.  J.  333.  Equit/,  in— extent  of  interference, 
sec.  473n ;  6  Cal.  400,  443:  7  Cal.  60;  29  Cal.  444;  83  Cal.  31 ;  41  Cal.  247, 318; 
m  Cal.  2:»:  practice,  7  Cal.  60;  14  Cal.  223;  18  Cal.  42;  4;)  Cal.  126;  60  Cal. 
105.  Errors  in  law— sec.  657,  subd.  7,  and  note  under  Grounds,  infra. 
Estoppel— by  admissions  on  record,  40  Cal.  02.  Exceptions— sec.  616f» : 
on  bill  of,  sec.  65D,  subd.  2.  Granting— see  Order  for.  Grounds  of— 
see  note,  if^fra.  Insufficiency  ox  evidence  for— sec.  657,  subd.  6,  and 
note  under  Gfroands,  infra.  Intendments— favoring  proceedings  be- 
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low,  see  sec.  53n ;  also  Disoretiok,  supra.  Irregularity,  for— sec.  657, 
subd.  1,  and  see  note  under  Grounds,  infra.  Law— verdict  asainst, 
sec.  657,  subd.  7.  and  note  under  Grounds,  infra:  errors  in,  see  that 
hesui, supra.  Minutes  of  court,  on— sec.  659,  subd.  4.  .sjc.  G60.  Mis- 
conduct of  jmy— sec.  657,  subd.  2,  aud  see  note  under  Grounds,  t'l^ra. 
Motion  for— ar^raenton,  soo  under  Hbarino,  sec.  (iJOn;  47Cai.  IG2: 
court's  instance,  at,  sue.  602:  lieariiipTi  sec.  UoO:  uoccssary,  wlion,  8  CoL 
101;  14Cal.  81;  irjCal.  375;  13  Cal.  31)4;  19  Cal.  302:  38Caf.  72:  notice  of. 
sec.  659:  papers  on,  sec.  658:  questions  on,  47  Cal.  IJi.  Nowly-dis- 
covered  evidence  for— sec.  657,  subd.  4,  aud  see  note  under  Grounds, 
infra.  Notice  of  motion  for— sec.  653.  Order,  for— effect  of,  33  Cal.  407; 
43  Cal.  452:  made  on  terms,  I  Cal.  378;  in  Cal.  54;  43  Cal.  576;  47  Cal.  304; 
48  Cal.  132.  Statement,  for— sec.  65.),  subd.  .i  aud  note :  oa  appeal  from 
ruling  as  to,  sec.  661  and  note.  Suljstantial  ri^ht*— interference  with, 
sec.  157,  aud  see  Grounds,  infra,  subd.  7.  Surprisa,  for— sec.  657, 
subd.  3,  and  note  under  Grounds,  tVra.  Waiver  of— 8  CaL  510;  47 
Cal.  164.  GROUNDS  FOR  NEW  TRIAL. 

SiTBDivisiON  1.  Irregularityinproceedinjjs- Q^cottrf— seeABUSB 
ov  DiSCRBTIo:?,  etc.,  infra,  and  1  Cal.  102,  ill ;  14  Cal.  661:  21  Cal.  335; 
27  Cal.  223;  35  Cal.  346;  47Cal.  76;  51  Cal.  463:  Preston  v.  Kureka  A.  S. 
Co.  Feb.  23r(l,  1830,  5  Pac.  C.  L.  J.  52;  Estate  of  Brooks,  "hlATCh. 
31st,  1330,  5  Pac.  C.  L.  J.  233.  Of  jury—i  Cal.  274;  0  Cal.  520;  10  Cat 
196:  12  Cal.  433;  16  Cal.  77;  20  Cal.  432;  21  Cal.  337;  22Cal.34'<;  2:«Cal.257; 
43  Cal.  137 ;  4  J  Cal.  1 14 :  and  for  misconduct  of  Jury,  see  subd.  2  and  note, 
infra.  Of  adverse  party— hqq  Abuxe  of  discretion,  etc.,  infra.  Abuse 
qf  discretion,  or  projudiclnl  order,  10  Cal.  4u4;  11  Cal.  161 ;  and  see  Dis- 
cretion, under  Now  Trial,  supra. 

Subdivision  2.  Misconduct  of  jury- TFTia/  constitutes,  6  Cal.  228; 
9  Cal.  629:  10  Cal.  92;  21  Cal.  337;  33  Cal.  370, 625;  40  Cal.  603;  41  Cal.  233; 

48  Cal.  855.    Chance,  resort  to,  determination  of,  5  Cal.  44;  23  Cal.  40; 
25  Cal.  397, 460;  S:)  Cal.  4'      " "'  "  "     ' 

49  Cal.  274:  impeacliiuii 
15  Cal.  70;  25  Cal. 

StniDlvlslOiT  3.  Surprise— n7ia<  eon</t7tf/ej,  5  Cal.  137;  6  Cal.  228;  9 
Cal.5P8;  local.  523;  13  Cal.  220;  21  Cal.  397;  23  Cal.  160:  24  Cal.  85;  28 
Cal.  335;  35 Cal.  346;  3:)  Cal.  417;  40  Cal.  264,  (>57;  41  Cal.  494;  Preston  v. 
Eureka  A.  S.  Co.,  Feb.  23rd,  1830, 5  Pac.  C.  L.  J.  52.  Abuse  of  discre- 
tion, rcqulrea,  2  Cal  183;  riCal.501;  16  Cal.  85;  19  Cal.  355:  30  Cal.  226; 
id  Cal.  6d9;  aiul  sye  under  Now  Trial,  supra.  Showing  of,  when  suffi- 
cient, see  What  constitutes,  supra,  and  following  heads :  Material  injury, 
6  Cal.  223;  17  Cal.  335;  19  Cal.  2^;  24  Cal.  237;  2)  Cal.  562:  32  Cal.  208: 
Jielief,  exhausted,  7  Cal.  40;  11  Cal.  21;  17  Cal.  835:  20  Cal.  442;  2')  CaL 
6U5;  33  Cal.  45.) ;  39  Cal.  555;  47  Cal.  416;  Kern  Valley  Dank  p.  Chester. 
Juno  3d,  1380. 5  Pac.  C.  L.  .T.  500:  Ordinary  prudence,  ob.<<ervanc6  of,  1 
Cal.  42:»;  3  Cal.  1 13;  10  Cal.  510;  21  Cal.  397;  21Cal.  605.  Accident,  see  pre- 
vious notes  oa  this  subdivision,  and  49  Cal.  669. 

Subdivision  4.  Nowly-discovored  evidence— jSTAotr^nt;  €f,  con- 
tents <>f  anidavlts.  1  Cal.  130, 42J;  3  Cal.  55, 113, 336;  11  Cal.  194;  35  Cal. 
6o4;  Gtoakcs  9.  Monruo.  33  Cal.  333:  38  Cal.  194;  50  Cal.  632.  Material, 
B?:^  C:imulative.  Uiligence,  proof  of.  6  Cal.  164;  11  Cal.  104,  212;  22  Cal. 
160;  8JCal.fl;>;  33  Cal.  635;  4 J  Cal.  74;  ii  Cal.  f»2,337.  Cumulative,  not 
m-rclv,  sno  sec.  1833;  5  Cal.  ai2;  6  Cal.  223;  7  Cal.  40;  22  Cal.  160, 506:  23 
Cal.  419;  24  Cal.  513:  34  Cal.  515;  35  Cal.  41;  33  Cal.  4.>8,  684;  41  Cal.  41^4; 
4")  C  1.  337 ;  47  Cal.  134.  l::4,  204 ;  43  Cal.  250.  Too  late  for  trial,  7  Cal.  418. 
Discretion  of  court  below,  4  Cal.  345;  16  Cal.  173:  23  Cal.  243;  41  Cal.  463; 
and  SCO  abusu  ov  Diso&btion,  under  New  Trial,  supra.  In  equity, 
6  CaL  399. 


SUBUiviKiu*!  1.   BzceulTB  damaget~Paulen  or  pr^iMee,  I  Cti, 

tiaU.ll|Slemcn*.EIagii,HaKbMUi.UM.SFao.aL.J.MS.  JU- 
dK(AaMAnwf.4CaLNliSCaUtHi  llCiI.lUt  ISCaLaj:  ncal.lMi 
NCoL  JSi:4(ICBLUS:4irCBl.l31i  JDCoLEtS.  Itanata  ho  atalLli 
CaLH2;UCiiI.M.  mletHmUolaa,liaai.lM!jiOtCtri,iW.  Dam- 
■gM  gananllr— ClfU  OodSi  nes.i2iU-4ML  DamaetB  ia  Tarloaa 
caMi-AnMii(inisiit.*<M.ll9i  II  Cal.  llTi  spiwal,  Imolciiu.oii.  loo. 
Mil  BTenfwr,  see  Vomflaiht,  tec,  Gin:  dodiI.  IndeauiiCT.oai  uo. 
«ta:  canvenkin,  MHi.  t^ :  dewi.lar  suiliv,  ■«■.  tn:  dBtUner.  nn- 
liwniL  see  FOBOIBLB  ExTbt:  cjsctment,  win.  ID.  Til:  wnbeDtln 
t9Cste.«B(».l4W-IM):  exedUor.IiandulaDthria"' "-  '       — 


lurputlou  al  olBce,  s«o.  S, 


Agaliul  law— 39  Cll.  21;  W  Cal.  {43^  49  Csl.  46. 
SnnOTVisios  7.   GiTorslnlaw— irAaf  <wulf(ule.see 
ndai  £FK{m<.  AdmualOD  ar  reJecUou  or,  I  CaL  sa,  23 


§  €58.  When  tbe  application  is  mads  for  a  canae  tnen- 
tioned  in  tbe  llrat,  second,  third,  and  fourtli  aabdivisiona 
of  tbe  Inst  section,  it  must  be  mads  iipoa  affidavits;  for 
any  otlier  cause  it  mav  bo  made,  at  the  option  of  the  mov- 
ing party,  either  upon  tiie  minutes  of  the  court,  or  a  bill 
of  excoptiona,  or  a  atatement  of  the  case,  prepared  as 
hereinafter  provided.    [In  effect  July  lat,  1374.] 

Eflkct  of  Codg  on  section— 17  CaL  M. 

Mode  of  sppUcatioD— offlOavita,  on,  sec.OM,  miM.  1:  minntffl  of 
court,  nn,  sec.  669.  sabil.  4:  bill  of  exceptioue  oa,  sec.  6J$,  eubcL  2;  «tata- 
meal  ot  cue,  on,  <ec.  W9,  subiL  s. 

S  659.  The  part?  intending  to  more  for  a  new  trial 
must,  w-itliin  ten  days  after  the  verdict  of  the  jury,  if  tha 
action  were  tried  by  a  jury,  oi  after  notioa  of  the  deciaioa 


TRIALS  IN  GEinEBAI..  §  659 


660 

ccp 
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of  tbe  court  or  referee,  if  the  action  were  tried  without  a 
jury,  file  with  the  clerk  and  serve  upon  the  adverse  party 
a  notice  of  lii3  intention,  designating  the  grounds  upon  97^*16 
which  the  motion  will  be  made,  and  whether  the  same  97  462 
will  he  made  upon  afudavits  or  the  minutes  of  the  court,  97  5i5 
or  a  bill  of  exceptions,  or  a  statement  of  the  case:  ^8  316 

1.  If  the  motion  is  to  be  made  upon  affidavits,  the  mov-  $59 
ing  party  must,  within  ten  days  after  serving  the  notice,  ccp 
or  such  further  time  us  the  court  in  which  the  action  is  1S5  fH 
ponding,  or  a  judge  t'lereof,  may  allow,  tile  such  affidavits 
with  the  clerk,  and  servo  a  copy  upon  the  adverse  party, 
wlio  shall  have  ten  days  to  lilo  counter  affidavits,  a  copy 
of  which  must  be  served  u'lon  the  moving  party, 

2.  If  the  motion  is  to  be  made  upon  a  bill  of  exceptions, 
and  no  bill  li.s  already  been  settled  as  hereinbefore  pro- 
vided, the  moving  party  shall  have  the  same  timo  after 
service  of  the  notice  to  prepare  and  obtain  a  settlement  of 
a  bill  of  exceptions  as  is  provided  after  the  entry  of  judg- 
ujeut.  or  after  receiving  notice  of  such  entry  by  sec.  OoO, 
and  tlie  bill  sbull  bo  prepared  and  settled  in  a  similar 
manner.  If  a  bill  of  exceptions  has  been  already  settled 
and  tiled,  when  the  notice  of  motion  is  given,  such  bill 
shall  be  used  on  the  motion. 

i^.  ]f  the  motion  is  to  be  made  upon  a  statement  of  the 
case,  the  moving  party  must,  within  ten  days  after  service 
of  thb  notice,  ur  such  further  time  as  the  court  in  which 
the  action  is  jjending,  or  tho  judge  thereof,  may  allow, 
prepare  a  draft  of  tho  statement,  and  serve  the  same,  or 
a  copy  thereof,  upon  the  adverse  party.  If  such  pro- 
posed statement  be  not  agreed  to  by  the  adverse  party,  ho 
must,  within  ten  days  thereafter,  prepare  amendments 
thereto,  an<l  serve  the  same,  or  a  copy  thereof,  upon  the 
moving  party.  If  the  amendments  be  adopted,  the  state- 
ment shall  bo  amended  accordingly,  and  then  presented 
to  tho  judge  wlio  tried  or  heard  tho  cause,  for  settlemeut, 
or  be  delivere<l  to  the  clerk  of  tho  court  for  the  judge.  I  f 
not  adopted,  the  proposed  statement  and  amendments 
shall,  within  ten  days  thereafter,  be  presented  by  the 
moving  x>arty  tothe  iudge,  upon  live  days'  notice  to  the 
adverse  party,  or  delivered  to  the  clerk  of  the  court  for 
the  judge;  and  thereupon  tho  same  proceedings  for  the 
settlement  of  the  statement  shall  be  taken  by  tlie  parties, 
and  clerk,  and  judge,  tis  are  required  for  t  he  settlement  of 
I  bills  of  excei)tion  by  sec.  (mO.  if  tho  action  was  heard  by 
;  a  referee,  tho  same  proceedings  shall  be  had  for  tho  seitle- 
I  ment  of  the  statement  by  him  as  are  required  by  that 
section  for  the  settlement  of  bills  of  exception  by  a  ref- 
eree.  If  no  amendments  are  served  within  tho  timo  des- 
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ignated,  or,  if  serred,  are  allowed,  the  proposed  statement 
and  amendments,  if  any,  may  bo  presented  to  the  juUgo 
or  referee,  for  settlement,  without  notice  to  the  adverse 
party.  When  the  notice  of  tho  motion  designates,  as  the 
ground  of  the  motion,  the  insufficiency  of  tho  evidence  to 
justify  the  verdict  or  other  decision,  the  statement  sliall 
specify  the  particulars  in  which  such  evidence  is  alleged 
to  be  insuftident.  When  the  notice  designates,  as  the 
ground  of  the  motion,  errors  in  law  occurring  at  tlie  trial, 
and  excepted  to  by  tho  moving  party,  tho  statement  shall 
specify  the  particular  errors  upon  which  the  party  will 
rely.  If  no  such  specilications  be  made,  the  statement 
shall  bo  disregarded  on  tho  hearing  of  the  motion.  It  is 
the  duty  of  the  judge  or  referee,  in  settling  the  statement, 
to  strike  out  of  it  nil  redundant  and  useless  matter,  and 
to  make  the  statement  truly  represent  the  case,  notwith- 
standing the  assent  of  the  parties  to  such  redundant  or 
useless  matter,  or  to  any  inaccurate  statement.  When 
settled,  the  statement  shall  be  signed  by  the  judge  or  ref- 
eree, with  his  certilicate  to  the  efCect  that  the  same  is 
allowed,  and  shall  then  be  filed  with  the  clerk. 

4.  When  the  motion  is  to  be  made  upon  the  minutes  of 
the  court,  and  the  ground  of  the  motion  is  tho  insufd- 
ciency  of  the  evidence  to  justify  the  verdict  or  other  de- 
cision, the  notice  of  motion  must  specify  the  particulars 
iu  which  the  evidence  is  alleged  to  bo  insufficient;  and,  if 
the  ground  of  tho  motion  be  errors  in  law  occurring  at  the 
trial,  and  excepted  to  by  the  moving  party,  the  notice 
must  specify  the  pp,rticular  errors  upon  which  the  party 
will  reljr.  If  the  notice  do  not  contain  the  specifications 
here  indicated,  when  the  motion  is  made  on  the  minutes 
of  the  court,  the  motion  must  be  denied.  [In  effect  July 
1st,  1874.] 

V/ithin  tsn  dairs— see  NoTiCB  of  Motion,  infra. 
Verdict  of  jury— sees.  624-C28. 

IJotico  of  decision— 30  Cal.  123;  33  GaL  208;  43  CaL  320;  60  CaL  37S: 
mcuuina:  of  ^'Ueciiiiou,"  see  4i)  Gal.  565. 

ITotice  of  motion  for  new  trial—  Written,  mnst  be,  24  Gal.  354, 964. 
Abandonment,  U)  Cal.  602.     Waiver,  9  Cal.  76;  2S  Cal.  151 ;  41  Cal.  619:  43 

'  '      ~ "I.  lUlO 


of  tiun,  ser.  1U54:  excepting  to  court  commissioner'?*  report,  sec.  259, 
siilxl.  2.  Jjeiiynating  grounds,  see  SPEOliTYUra  PAKT1CULAB8,  note, 
ifi/ra. 

Froceedings,  limited  time  for -11  Cal.  132;  27  Gal.  491 ;  28  Gal.  262;  43 
Cal.  320, 432;  50  Cal.  370;  52  Cal.  661:  extensions  of  time,  sec.  laM;  41  Gal. 
515;  43  Cal.  320. 

Specifying  particnlars— 27  Gal.  416;  28  Gal.  312;  30  Gal.  229;  32  Cal. 
102,639;  94  CaL  90,624:  36  CaL  117;  37  CaL 263, 381;  38  CaL 201, 278;  39  CaL 
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2M,7W;  WCal.TT.CW:  41  Cal.298;  42Cal.4.'W;  43  Cal.  274,398;  44Cal.210, 
24S. 284;  43  Cal.  ».  a3. 630;  47  Cal.  l:».  416;  43  Cal.  614:  4)  Cal.  42, 146, 166, 
SU).  A24:  SO  Cal.  120. 187;  61  Cal.  2-'l :  Rider  v.  Ediiar,  Feb.  6th,  1880. 4  Pac. 
C.  L.  J.  .'M5;  Preston  v.  Hearst,  March  IGtli,  18rf0,  6  Pac.  C.  L.  J.  128; 
Tlioini>so:i  r.  Pattersou,  April  23rd.  1380. 5  Pac.  C.  L.  J.  3:0. 

SmpTVTSioN  1.  AQdavits— time  for  filing,  see  PnocBSDiNOSt 
Limited  Tim R  Fou,  note,  ;<«/ira;  rnrthertime.  sec.  1064:  filing,  etc.. 
of  iiaiMfrM.  sec.  KilO  et  teq^  Indorseroeiit.  43  Cal.  642. 

SUUDIVTPION  2.  Bill  of  exocptions— settlement,  requlsftes,  etc., 
sou  sec.  CiOi/.  sees.  64!M}5;i:  filed  before  8i£:ned,49  GaL  686:  specifying; 
iwrticulars,  see  note,  supra. 

SuDPivisiON  3.  Statement— preparation  and  settlement  of.  44  Cal. 
210;  60 Cal.  1  JO;  andcomimrosoc.  650aml  iiof^s:  eni?ross(>«l  statement, 
Inrorporathig  ninendnients,  23  Cal.  4:>1 ;  Smith  r.  Davis.  May  li.'th,  ISbO, 
.1  l»ar.  C.  L.  J.  44  »:  iudf^e's  oertlflcat  •,  sec.  6oln ;  13  Cal.  170:  44  Cal.  24H; 
and  compare,  14  Cal.  1!)4:  rlerls'.s  duty.  13  Cnl.  170;  4(>Cal.  142:  nMStako 
as  to.  42  Cal.  236:  44  Cal.  210:  oml&sioiiiu.  :i4  Cal.  .^06:  striking  out.  im- 
proper. 4  i  Cal.  110:  tinioforfiIiu.i;.17  Cal.  1G4;  61  Cal.  172;  andseePuo 
CEiEbiNus.«//prei.'  Specifying  i^articulara.  wee  note,  juj/ra:  resenrlug 
objection.  43  Cal.  320. 

SuBDi VTsiox  4.  Minntes  of  court— motion  on,  sec.  660:  specifying 
particulars,  bee  note,  tupra. 

§  660.  The  application  for  a  new  trial  shall  be  heard  at     5^ 
the  earliest  practicable  period  after  notice  of  the  motion,    cop 
if  the  motion  is  to  be  heard  upon  the  minutes  of  the  court,  1^2  686 
and  in  other  cases,  after  the  affidavits,  bill  of  exceptions,     660 
or  statement,  as  the  case  may  be,  are  tiled,  and  may  be  ,oS''Pgg 
brought  to  a  hearing  upon  motion  of  either  party.    On 
such  hearing  reference  may  be  had  in  all  cases  to  the 
pleadings  and  orders  of  the  court  on  tile,  and  when  the 
motion  is  made  on  tlie  minutes,  reference  may  also  be  had 
to  any  depositions,  documentary  evidence,  and  phono- 
graphic report  of  the  testimony  on  file.    [In  effect  July 
Ist,  1874.] 

Earliest  practicable  period— diligence  required,  27  CaL  413;  S3  Cal. 
(»:  46  Cal.  66!):  discretion  of  coart,  37  Cal.  236;  39  Cal.  434;  44  CaL 389: 
waiver.  47  Cal.  &16. 

Brought  to  a  hearing— «ee  Waivvb,  imder  preceding  note. 
Kearing-^Argument*  on,  28  Cal.  09;  47  Cal.  163;  49  Cal.  46.  Prenutture 
vrder  on,  41  Cal.  831 ;  43  CaL  218, 363.    Distniual  on  motion^  48  CaL  &16. 

§  661.  The  judgment  roll  and  the  afiSdavits,  or  bill  of 
exceptions,  or  statement,  as  the  case  may  be,  used  on  the     ®®  f^ 
hearing,  with  a  copy  of  the  order  made,  shall  constitute    gj  114 
tlie  record  to  be  used  on  appeal  from  the  order  granting      gg. 
or  refusing  a  new  trial,  unless  the  motion  be  made  on  the       ccp 
minutes  of  the  court,  and  in  that  case  the  jnd^ent  roll    1O6  86 
and  a  statement  to  be  subsequently  prepared,  with  a  copy 
of  the  order,  shall  constitute  the  record  on  appeal.    Such 
snbsequent  statement  shall  be  proposed  by  the  party  ap- 
pealing, or  intending  to  appeal,  within  ten  davs  after  the 
entry  of  the  order,  or  sucn  further  time  as  the  court  in 
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which  the  action  is  pending,  or  a  judge  thereof,  may- 
allow,  and  the  same  or  a  copy  thereof  be  serred  upon  the 
adverse  party,  who  shall  have  ten  days  thereafter  to  pre- 
pare amendments  thereto,  and  serve  the  same,  or  a  copy 
thereof,  upon  the  party  appealing,  or  intending  to  appeal ; 
and  thereafter  proceedings  shall  be  had,  and  within  like 

Eerlods,  for  the  settlement  of  the  statement  as  provided 
y  sec.  659,  but  the  statement  shall  only  contain  the 
grounds  argued  before  the  court  for  a  new  trial,  and  so 
much  of  the  evidence  or  other  matter  as  may  be  necessary 
to  explain  them;  and  it  shall  be  the  duty  of  the  judge  to 
exclude  all  other  evidence  or  matter  from  the  statement. 
[In  effect  July  1st,  1874.] 

Judgment  roll— sec.  670;  Thomas  v.  Anderson,  May  26th,  1880. 5  rac 
C.  L.  J.  415. 

AfildavitSy  bill  of  exceptions,  statement— sec.  659,  subds.  I,  2,  3, 
and  notes. 

Minntes  of  court— sec.  660. 

Statement  on  SLppezl— Contents  required,  B  Cal.  618;  10  Cal.  3C0;  11 
Cal.214,839;  12  Cal.  280:  13  Cal.  60;  15  Cal.  350;  44  Cal.  326;  45  CaJ.  112; 
47  Cal.  427;  48  Cal.  35, 540:  quantity  of  evidence,  see  41  Cal.  hV.\  Time 
prescribed  as  to,  8  Cal.  322;  12  Cal.  412,and  see  Pr.ocEBDiNGS.  LnriTKD 
TIMB  FOE.  sec.  Cd9R.  Judge's  certijfcate,  47  Cal.  526.  Specif yinff  pat-' 
ticulars,  sec.  65.?n.  Appeal  from  order  as  to  new  trials  sec.  HM,  subd.  3, 
and  notes.    Record  on  appeal,  49  CaL  146. 

cw  §  ^^'  ^^®  verdict  of  a  jury  may  also  be  vacated,  and 

108  505  a  iiew  trial  granted  by  the  court  in  which  the  action  is 
pending,  on  its  own  motion,  without  the  application  of 
either  of  the  parties,  when  there  has  been  such  a  ])lain 
disregard  by  the  jury  of  the  instructions  of  the  court,  or  t  ho 
evidence  in  the  case,  as  to  satisfy  the  court  that  the  verdict 
was  rendered  under  a  misapprehension  of  such  instruc- 
tions, or  under  the  influence  of  passion  or  prejudice.  Tlio 
order  of  the  court  may  be  reviewed  on  appeal  in  the  same 
manner  as  orders  made  on  motions  for  a  uew  trial,  and  a 
statement  to  be  used  on  such  appeal  may  be  prepared  in 
the  same  manner  as  statements  after  a  motion  is  heard 
upon  the  minutes  of  the  court,  as  provided  in  sec.  6GI. 
[In  effect  July  1st,  1874.] 
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§  66a    Repealed.    [In  effect  April  15th.  1«»0  1 
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CHAPTER  Vni. 

THE   MAXmiSR    OF    GIVINO    AND    ENTER- 
ING JUDGMENT. 

I  (K4.  Judgment  to  be  entered  In  twenty-four  honn,  etc. 

!665.  Case  may  be  brouRht  before  the  court  for  argument. 
&sii.  When  counter-claim  established  exceeds  plaintiff's  demand. 
6b7.  lu  replevin,  Judjnnent  to  be  In  the  alternative,  and  with  dam* 
ases.    Gobi  coin  or  currency  jud8:mcnt. 
I  <i68.  Judgment  l>ook  to  be  kept  by  the  clerk. 
I  669.  If  a  i»arty  die  after  verdict,  judgment  may  be  entered,  but  not 

to  be  a  lion. 
i  670.  Judsrroent  roll,  what  to  constitute. 

671.  Jud$?uieut  lien,  when  It  bepflns  and  when  It  expires. 

672.  Do<rket,  bow  kept,  and  what  to  contain. 

673.  Docket  to  bo  open  for  inspection  without  chanre. 

1 674.  Transcript  to  be  filed  lu  any  county,  and  judgment  to  become  a 

Hon  there. 
i  675.  Satisfaction  of  a  judgment,  how  made. 

§  664.  When  trial  by  jury  has  been  had,  judgment 
must  be  entered  by  the  clerk,  in  conformity  to  the  verdict,     ^y* 
witliin  twenty-four  hours  after  the  rendition  of  the  ver-    97  425 
diet,  unless  the  court  order  the  case  to  be  reserved  for 
argument  or  further  consideration,  or  grant  a  stay  of  pro- 
ceedings. 

Entering  jadgment—13  GaL  50;  2d  Oal.  335;  44  CaL  132. 

Eesewing— for  argument  or  further  consideration,  sec.  66ft. 

Stay  of  proceedings— by  appeal,  sec.  949  and  note. 

JUDGMENT  GENERALLY. 

Abatement  of— when  made,  36  Gal.  133.  Abbreviations— etc.,  see. 
18k.  Affirmative  relief— where  sought,  see  Dbpbndant,  fob.  Af- 
firming—sec. 53n.  Amendment— sec.  473».  Appeal  from— sec  939, 
fubds.  I  and  2,  notes.  Appellate  snpenrision  over— sec.  53,  and  notes. 
Assignment  of— 12  Gal.  257;  23  Gal.  430;  23  Cal.255,596;  25  CaL  189, 538. 
Attack  on— direct  and  collateral,  sec.  4I2r;  sec.  1908n.  Authentica- 
tion—47  Gal.  21.  Oompromise— after  offer  of,  sec.  997.  Confession, 
by--sec.  1132.  Counter-claim, where— see  DErsKDANT.  for.  Cur- 
rency, in— sec.  667.  Default,  by— sec.  585  and  note.  Defendant,  for— 
for  excess  of  counter-claim,  or  affirmative  relief,  sec.  6(j(i.  Defined— 
iee.577.  Demurrer,  on— «ec.  63&  Dismissal,  of— sec.  581.  Enforcing— 
wc  684;  and  see  sec.  957.  Entry  of— see  Entebino  Judomeitt.  note, 
npra:  on  demurrer.  49  Gal.  340.  Estoppel  on— sec.  1908.  Excess,  remit. 
ttng-seeREDTTOTiow.enforrlnj?.  Final— sec. 939w;  1  Gal.  24, 134.5  Cal. 
^;  UCaI.24.S;  l5Cal.  145. 16*2: 16Cal.?81;  and  as  to  contempt,  see  sec.  1222. 
<onn,  question  as  to— Preston  v.  Hearst,  March  16th,  1880,  6  Pac.  G.. 
L- J.  128.  Gk>Id  Coin,  in— see.  Stf*  intendments  as  to— see  ISTXSiv 
Cods  Civ.  Pboo.— •!- 
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VENTS,  sec.  53n.  Interest— 28  Cal.28S;  30  Cal.  91;  32  Cal.  82.  Inter- 
locutory— sec.  647n.  Intervention,  after— see  Ixterventton.  gen- 
erally, sec.  887  and  note.  Kinds  of— eec.  577ii.  Language  of— sec.  135. 
Mistakes  in— see  Amendments,  and  45  Cal.  653.  Modifying— sec. 
63fi;  sec.  957;  53  Cal.  65$.  Money— in  specified  kind  of.  sec.  667  and 
note:  of  account.  Political  Code.  3272-3274.  New  Trial— vacating  hj, 
sec.  657 ;  26  Cal.  534.  Noa  o  Dstanto  veredicto— W  Cal.  tiftJ.  Nonsoiti  of— 
sec.  581.  Obedience  to— enforcing.  «eo  Co>'TEMrTs.sec.  12(K).  subils. 
6, 12.  and  notes;  sec.  ItilU;  and  generally ,  sees.  lJU;»-12Ji.  Order  for— see 
FOBM.  Parties  to— sees.  3o5. 57»,  6Tj),669;  15  Cal.  41 ;  3T Cal.  34<j;  li*  CaL 
412,688;  40  Cal.  63ii.  Pendency  of  action— sec.  lu4J.  Fleudiug,  sec.  406. 
Pleadings  on— sec.  5S5fi.  Recitals  in-50  Cal.  454:  effect  of  recitals 
generally,  sec.  1963.  subd.  2  and  note.  Reduction,  enforcing— 12  CaL 
479;  14  Cal.  419.  Relief  by— sec.  530n.  Remittitur— sec.  M'i.  Rcserv- 
ing— sec.  655.  Restitution— on  reversal  or  modification  of.  sec.  i;.57. 
Reversing— sec.  63n,  sec.  957.  Review  of -on  new  trUil.  sec.  650  et  *eq. : 
on  appeal,  sec.  53f7 ;  sec.  936  et  teq.,  and  see  sec.  956.  Setting  off— sec. 
369, 7  CaL  543;  R  CaL  338;  11  CaL  93;  14  CaL  223;  20  CaL  277;  22  CaL  4.-MI; 
Junes  r.  Cbalfaut,  ftlareli  15th.  188U.  5  Tac.  C.  L.  .r.  134.  Uncertain— 
when,  53  Cal.  13.    Vacating— «ce  New  Tni a l.  jtapra.  and  Opemno. 

Defknlt— sec.  473»;  also  Amendment,  supra.   Validating— 50  CaL  Xd. 

JUDGMEITT  IN  PARTICULAR  OASES. 

Administration— affalnst,  sec.  1504.  Arrest  of  debtor— dlrectlntr* 
see  sec.  684.  Attached  property— satisfying;  from,  sec.  5iO;  u  Cal.  538. 
Award  on--«ec.  1*286.  Ooatempt,  in— sec.  1222.  Deed,  setting  aside— 

fenerally,  21  CaL  629;  41  CaL  85:  of  decedent,  sec.  158:»;  3:»  CaL  6.SS. 
Ijectment,  in— 9  CaL  213;  14  Cal.  465;  18  CaL  108,217;  22  Cal.  513, 645; 
26  Cal.  272;  32  CaL  176;  &^  CaL  316;  36  CaL  625;  40  CaL  2r>4. 299;  41  CaL  41  r 
44  Cal.  177;  4.)  Cal.  137,202;  50  CaL  314.  Executor,  against-see  Admin- 
ibthatob.  Fiduciary  funds— as  to,  sec.  667n.  Foreclosure— sec.  7'26. 
Infknt,  against— 31  Cal.  273.  Joint  debtors,  against— sec.  989.  Mar- 
ried woman— AS  to.  see  under  Parties,  sees.  370.  371.  Mechanics' 
liens— sees.  1193,  2194.  Partition— see  766.  Partnership— wiudlug  up, 
33  Cal.  641.  Receiver— executing  or  securing,  sec.  564,  subds.  3. 4,  and 
notes.  Reference,  on— sec.  644.  Replevin,  in— sec.  667,  and  notes. 
Sureties— on  official  bond,  auralnst,  25  CaL  521;  29  Gal.  642:  on  appeal 
bond,  subrogation  of.  sec.  1059.  Trespass,  in— 53  Cal.  653.  Trust,  es- 
tablishing—form of,  25  CaL  317;  34  CaL  514. 

§  665.  When  the  case  is  reserved  for  argument  or  fur- 
ther consideration,  as  mentioned  in  the  last  section,  it 
may  be  brought  by  either  party  before  the  court  for  argu- 
ment. 
Argument— see  sec.  SSn. 

§  666.  If  a  counter-claim,  established  at  the  trial,  ex- 
ceed the  plaintiff's  demand,  judgment  for  the  defendant 
must  be  given  for  the  excess;  or  if  it  appear  that  the  de- 
fendant is  entitled  to  any  other  affirmative  relief,  judg- 
ment must  be  given  accordingly. 

Oonnter-claim— generally,  sees.  438, 439 :  dismissal  or  nonsuit,  where 
none,  sec.  681,  subd.  1.  Exceeding  plaintiff  *m  demand,  see  under  Ve» 
diet,  sec.  628.  Affirmatire  relief-eoe  sec.  442. 
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§  667.  In  an  action  to  recover  the  possession  of  per-  gw 
Bonal  i»roperfy,  jiidj^ment  for  tlio  plaintiff  m  y  be  for  the  ccp 
poasessjou  or  tho  vrjuo  thereof,  iu  case  n.  delivery  cannot  104  ti89 
be  had.  and  damages  for  the  detention.  If  the  property 
has  been  delivered  to  the  plaintiff,  and  tlio  defendant 
claim  a  return  thereof,  jiid^mont  for  the  defendant  may 
be  for;i  return  of  tlio  pr.'pertvortho  vjilue thereof,  in  caso 
a  return  cannot  bo  had,  and  damajres  fortakiug  and  with- 
boldin<5  the  same,  lu  an  action  on  a  contract  or  obliga- 
tion in  writing:,  for  the  direct  payment  of  money,  mi^de 
payable  iu  a  specified  kind  of  monoy  or  currency,  jnd.'x- 
ment  for  the  plaintiff,  whether  it  be  by  default  or  after 
verdict,  may  follow  the  contract  or  obligation,  and  bo 
inadn  payable  in  the  kind  of  money  or  currenciy  siHJcilied 
therein;  and  in  all  fictions  for  the  recovery  of  money,  if 
the  plaintiff  allege  in  his  complaint  that  the  same  wasun- 
derstood  and  agreed  by  the  respective  parties  to  bo  pay- 
able iu  a  speciiied  kind  of  money  or  currency,  and  this 
fact  is  admitted  by  the  default  of  the  defendant  or  estab- 
lished by  evidence,  the  judgment  for  the  plaintiff  must  l>e 
made  payable  in  the  kind  of  money  or  currency  so  al- 
lei;ed  iu  the  complaint;  and  in  an  fiction  against  any  per- 
son for  tho  recovery  of  money  received  by  such  person  in 
a  liduciary  capacity,  or  to  the  use  of  another,  judgment 
for  the  plaintiff  must  be  made  payable  in  the  kind  of 
money  or  currency  so  received  by  such  person. 

Replevin  judgment— form  of,  7  Cal.  568;  33  Cal.  508;  45  Cal.  76,  230: 
for  ptilntlff,  43  Cal.  230:  for  drfendant,  directinar  return  of  property, 
WCaL878;  IJ  Cal.  430;  20  Cal.  616;  20  Cal.  312:  verdict, sop.  627:  value, 
conwtlugalftflavit  of,  sec.  473:  damaqres  for  deteiitiou  or  witliholdlnsr, 
»Cal.6jJ;  S4Cal.Wl;  43  Cal.  313;  53  Cal.  f.7;  Kdly  v.  McKibbnii.  Feb. 
21st.  I8S0,  a  Vac.  C.  L.  J.  33  and  83.  Money  or  currency,  spccilicd 
Hid oi—P revision  con^trued.TA  Cal.  664;  23  Cal.  46,6S1:  27  Cal.  843;  32 
OaLllJ.  Fo/foiinna  contract,  27  C(\l.  im;  2:»Cal.  278;  33  Cal.  468,  6'i4;  33 
Cal.24J;  4aCal.2.<i;  4»Cal.  203:  jrold  coin,  26  Cal.  5«J4;  27  Cal.  4  8;  28 
Cal.  B  1, 288;  2.}  Cal.  278;  31  Cal.  78;  33  Cal.  242.  and  see  JUDGME^'T: 
cnrrcncy,legal  tender,  25  Cal.  502;  28  Cal.  276,  288;  29  Cal.  273;  30  Cal. 
W!l;  35  Cal.  liAS.  Allegations  of  complaint,  27  Cal.  99,  4!;5,  408;  28  Cal. 
231;  8 J  C.il.  Uj;  46  CaK  209;  .50  Cal.  524.  JJ^ault,  28  Cal.  213.  Evidence, 
Bee.  1C63,  Rulxl.  20;  43  Cal.  634.  Judgment,  gold  coin,  28  Cal.  170;  35  Cal. 
34ti;  4)Cal.2^'3;  50  Cal.  90.  230,  523;  51  Cal.  75,  210.  554;  52  Cal.  90,  238, 
415.   Execution .  sec.  682,  subd.  4. 

Trust  {unia—Fiduciarv  capacity,  sec.  1407 :  26  Cal.  421 ;  33  Cal.  657, 
9».    Useqf  another,  28  CaL  2b8;  33  Cal.  899, 650. 

§  663.  The  clerk  must  keep,  with  the  records  of  the  bm 
court,  a  book  to  bo  called  the  "judgment  book,"  in  which      ccp 

judgments  must  be  entered.  102  6^ 

BcglBter  of  actions—sec.  1052.  ^^  ^^ 

§  669.  If  a  party  die  after  a  verdict  or  decision  upon       ggg 
any  .issue  of  fact,  and  before  judgment,  the  court  may       ^p 

108  482 
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nevertheless  render  judgment  thereon.  Such  jud^^ent 
is  not  a  lien  on  the  real  property  of  the  deceased  party, 
but  is  payable  in  the  course  of  administration  on  hia 
estate. 

Death— suggrestion  and  effect  of,  sec.  385  and  notes. 

Death  after  verdict— 00  Cal.  40. 

Payable  in  course  of  administratioti— sec  1506,  and  see  sec  1504. 
^  9^"     Before  judgment  entered— M  Cal.  288. 

§  670.  Immediately  after  entering  the  judgment  the 
^'^^     clerk  must  attach  together  and  tile  the  following  papers, 
93^606    ^hich  constitute  the  judgment  roll : 
95  455       1.  In  case  the  complaint  be  not  answered  by  any  de* 

95  638    fendant,  the  summons,  with  the  affidavit  or  proof  of  ser- 

vice, and  the  complaint,  with  a  memorandum  indorsed 

670  thereon  that  the  default  of  the  defendant  in  not  answer- 
ccp     ing  was  entered,  and  a  copy  of  the  judgment; 

97   92       2.  In  all  other  cases,  the  pleadings,  a  copy  of  the  ver- 

97  182   diet  of  the  jury,  or  finding  of  the  conn,  or  referee,  all 
Q«  I)^   ^^^^^  ^^  exceptions  taken  and  filed,  and  a  copy  of  any 

98  283   order  made  on  demurrer,  or  relating  to  a  change  of  parties, 
670      and  a  copy  of  the  judgment.    If  there  are  two  or  more 

1^628  defendants  in  the  action,  and  any  one  of  them  has  allowed 

108  20  judgment  to  pass  against  him  by  default,  the  summons, 

104  246  with  proof  of  its  service  upon  such  defendant,  must  also 

}?i  ffS  ^^©  added  to  the  other  papers  mentioned  in  this  subdivis- 

104  652  jQjj     j-jjj  g^Qj,^  March  9th,  187G.] 

^P         Clerk's  powers  and  duties— county  clerk,  see  Political  Codb, 

105  in   ■c'^s.  4204,  4205:  deputies,  see  Political  Code,  se«s.  8U5,  4112-4114: 

functions  generally,  see  Ministerial  Ofpici^bs,  sec.  262fi;  abo,  sec. 
685,  subds.  I  aud  2. 503. 664,  am,  671-3. 1U5I,  1052, 2012. 

Judgment  roll— contents,  etc.  18  Cal.  219;  27  Gal.  107;  28  Cal.  170, 295; 
81  Cal.  238:  32  Cal.  172;  84  Cal.  301,611;  36  Cal.  U2;  40  Cal.  378;  47  CaL 
640;  49  Cal.  308;  53  Cal.  33, 399;  and  see  notes  followinsr. 

Subdivision  1.  Where  no  answer^^ummon^,  contents  and  proof 
of  service,  sees.  407,  415,  and  notes:  complaint,  soc.  426  and  notes. 
loth  part  of  judgment  roll.  Mand  v.  Wear,  May  nth,  1880,5  Pac.  O.  L. 
J .  426.   Judgment,  by  default,  sec.  585  and  notes. 

Subdivision  2.  OHier  caaea— Pleadings,  see  sees.  420-476.  Ver' 
diet,  sees,  624-628.  Findir^s,  sec.  633ii.  Report  qf  referee,  Thompson  v, 
P.itterson,  April  23rd,  18M),5Pac.  C.  L.  J.  388.  Exceptions,  sec.  G48n; 
sees.  646-653.  Order  on  demurrer— ^ec.  636  and  note.  C<  ange  of  parties, 
sec.  473  and  note;  49  Cal.  306.  Copy  qf  judgment,  Thomas  v.  Anderson, 
May  26tb,  1880, 5  Pac.  C.  L.  *T.  415.  Judgment,  generally,  sec.  577n :  sees. 
577-582:  sec.  6d4n:  review  of,  papers  on,  53  Cal.  281, 393:  by  defaun,  see 
subd.  1  and  note. 

671  §  671.  Immediately  after  filing  the  judgment  roll,  the 
ccp      clerk  must  make  the  proper  entries  of  the  judgment. 

96  389    under  appropriate  heads,  in  the  docket  kept  by  him;  ana 

from  the  time  the  judgment  is  docketed  it  becomes  a  lien 

671 
CCD 
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npon  all  the  real  property  of  the  judgment  debtor  not  ex- 
empt from  execution  in  the  county,  owned  by  him  at  the  -  _•  ^ 
time,  or  which  he  may  afterward  acquire,  until  the  lieu 
ceases.  The  lien  continues  for  two  years,  unless  the  en- 
forcement of  the  judgment  be  stayed  on  appeal  by  tho 
execution  of  a  sufficient  undertaking,  as  provided  in  this 
Code,  in  which  caso  the  lien  of  the  judgment  ceases.  [In 
effect  July  1st,  1874.] 

Docketing  jadgment— error  in.  6  Cal.  277:  time  of,  39  Cal.  137. 

Jndgment  docket— sees.  673-674. 

Jadgment  lien— 7*0  what  attaches,  14  Cal.  428;  16  Cal.  181, 213;  23  CaL 
277;  50  Cal.  611.  Effect  on  attachment  lien—^l  Cal.  121.  Two  years*  dw- 
ratton,  10  Cal.  71;  l(i  Cal.  403;  17  Cal.  471;  31  Cal.  3J5;  46  Cal.  664.  Ap' 
veal  suspends,  sec.  941  et  seq.:  6  Cal.  130;  25  Cal.  337.  Extinguishedthow, 
U  CaL  79.    In  foreclosure,  16  Cal.  404 ;  25  Cal.  337 ;  28  Cal.  520. 

§  672.  The  docket  mentioned  in  the  last  section  is  a  672 
book  which  the  clerk  keeps  in  his  office,  with  each  page  102^523 
divided  into  eight  columns,  and  headed  as  follows:  judg- 
ment debtors;  judgment  creditors;  judgment;  time  of 
entry;  where  entered  in  judgment  book;  appeals,  when 
taken;  judgment  of  appellate  court;  satisfaction  of  judg- 
ment, when  entered.  If  judgment  be  for  the  recovery  of 
money  or  damages,  the  amount  must  be  stated  in  the 
docket  under  the  head  of  judgment;  if  the  judgment  be 
for  any  other  relief,  a  memorandum  of  the  general  char- 
acter of  the  relief  granted  must  be  stated.  The  names  of 
the  defendants  must  be  entered  in  alphabetical  order. 

Docketing  jndgment-Hsec.  671  uid  note ;  31  Cal.  2f)3. 

Jadgment  docket— wbat  constitates,  38  CaL  393:  sufficient  entry,  60 
CaL  511. 

§  673.  The  docket  kept  by  the  clerk  is  open  at  all  times, 
during  office  hours,  for  the  inspection  of  the  public,  with- 
out charge.  The  clerk  must  arrange  the  several  dockets 
kept  by  him  in  such  a  manner  as  to  facilitate  their  in- 
spection. 

Pabllc  writings—open  to  Inspection,  sees.  1892, 1893. 

§  674.  A  transcript  of  the  original  docket,  certified  by 
the  clerk,  may  be  tiled  with  the  recorder  of  any  other 
county,  and  from  the  time  of  the  filing  the  judgment  be- 
comes a  lien  upon  all  the  real  property  of  the  judgment 
debtor,  not  exempt  from  execution,  in  such  county,  owned 
by  him  at  the  time,  or  which  he  may  afterward,  and  be- 
fore the  lien  expires,  acquire.  The  lien  continues  for  two 
years,  unless  the  judgment  be  previously  satisfied. 

Another  connty— filing  transcript  In,  Civil  Code,  sec.  1159:  where 
land  situated,  sec.  400,  ante;  but  see  sec.  78. 
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Recording  generallf— sees.  1165, 1169, 1170. 

Oontinnance  of  lien— 23  Cal.  40. 

Justice's  Court  judgment-abstract  creates  lien*  see.  900;  and  see  SI 
ual.  223. 

§  675.  Satisfaction  of  a  judgment  may  be  entered  in 
the  clerk's  docket  upon  an  execution  returned  satisfied, 
or  upon  an  acknowledgment  of  satisfaction  filed  with  the 
clerk,  made  in  the  manner  of  an  acknowledgment  of  a 
conveyance  of  real  property,  by  the  judgment  creditor, 
or  by  his  indorsement  on  the  face,  or  on  the  margin  of  the 
record  of  the  judgment,  or  by  the  attorney,  unless  a 
revocation  of  his  authority  is  filed.  Whenever  a  judg- 
ment is  satisfied  in  fact,  otherwise  than  upon  an  execu- 
tion, the  party  or  attorney  must  give  such  acknowledg- 
ment, or  make  such  indorsement,  and  upon  motion  the 
court  may  compel  it,  or  may  order  the  entry  of  catisfac- 
tion  to  be  made  without  it.    [In  effect  July  1st,  1874.] 

Satisfaction  of  judgment—  ^Vhat  constitutes,  8  Cal.  29;  14  CaL  661 ;  22 
Cal.  173 ;  23  Cal.  94 ;  44  Cal.  519 :  apparent  only,  14  Cal.  661 :  25  Cal.  538 ;  32  CaL 
131 ;  34  Cal.  6ti6:  53  Cal.  345.  IiJntrv  of.  Improperly  stricken  out,  S  Cal. 
342:  acknowledprment,  sec.  179,  subd.  2.  Partiesempoieered  to  give,  cred" 
iter,  2  Cal.  507;  35  Cal.  195;  46  Cal.  70;  49  CaL  359:  attorney,  48  CaL  632, 
and  see  sees.  283-285. 
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[247] 


§§  681  THE  EXECUTIOK.  24S 


CHAPTER  I. 
THE  EXECUTION. 

681.  Within  what  time  execntion  may  Issne. 

682.  Who  may  Lssue  the  execution.  Its  form,  to  whom  directed,  aod 
what  It  shall  require. 

683.  When  made  returnable. 

684.  Money  luilgmeuts,  and  others,  how  enforced. 

685.  Exeoutiou  after  five  years. 

686.  When  execution  may  Issue  against  the  property  of  a  party  after 
his  death. 

687.  Execution,  how  and  to  whom  Issued. 

688.  What  shall  be  liable  to  be  seized  In  execution.  Not  to  be  affected 
till  a  levy  Is  made. 

Wlieu  property  Is  claimed  by  a  third  party,  how  the  right  of 
)roperty  is  tried, 
lit  exempt  from  execution. 
\t,  how  executed. 

Ice  of  sale  under  execution,  bow  given. 
__     Uiff  without  notice,  what  penalty  attached. 
69i«d6ateB,  bow  conducted.   Neither  the  officer  conducting  it  nor  his 
^'4     diputy  to  bo  a  purchaser.   Real  and  personal  property,  how 
3frd.   Judgment  debtor,  If  present,  may  direct  order  of  sale, 

\ijftu\  the  officer  shall  follow  fiis  directions, 
i^ircliaser  refuses  to  pay  purcliase-money,  what  proceedings. 
I  6i)6.  Court  of  Justice  may  proceed  In  a  summary  manner  agabist  a 
purchaser  refusing  to  pay.    OfQcer  may  refuse  such  pur- 

S  697.  These  two  sections  not  to  make  officer  liable  beyond  a  certain 
amount. 

S  608.  Personal  property  not  capable  of  manual  delivery,  how  deliv- 
ered to  purchaser. 

S  699.  Personal  propeity  not  capable  of  manual  delivery,  how  sold  and 
delivered. 

f  700.  Real  property,  when  absolute  sale  or  not.  In  the  latter  case, 
what  tne  certificate  must  contain. 

I  701.  Real  property  so  sold,  by  whom  it  may  be  redeemed. 
702.  When  it  may  be  redeemed,  and  redemption  money. 

I  703.  When  Judj^ment  debtor  or  other  redemptioner  may  redeem. 

704.  In  cases  orredemptiou,  to  whom  the  judgments  are  to  he  made. 

705.  What  a  redemT)i loner  must  do  in  order  to  redeem. 

I  706.  Until  the  expiration  of  redemption  time  court  may  restrain 
waste  on  t  n  e  |)roperty.   What  considered  waste. 

I  707.  Rents  and  profits. 

I  708.  If  purchaser  of  real  property  be  evicted  for  irregularities  in 
sales,  wbat  be  may  recover  and  from  whom.  >Vhcn  Judg- 
ment to  be  revived.  Petition  for  the  purpose,  how  and  by 
whom  made. 

f  709.  Party  who  pays  more  than  his  share  may  compel  contribution. 

681         §  S8l.  The  party  in  whose  favor  jadgment  is  given, 
ccp       may,  at  anytime  witliin  five  years  after  the  entry  thereof, 
94  220     have  a  writ  of  execution  issued  for  its  enforcement. 

681 
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Entr7  of  jadgment— Time  for  ezeentlon  begins  to  ran  from,  28  CaL 
<U; »  CaL  (Ql ;  M  Cal.  611 :  generally,  sec.  661.  and  note. 

Within  five  Tears— 22  Cal.  647:  when  extended,  sec.  685:  changes  In 
itatute,37Cal.ll. 

Stay  of  execution— When  proper,  31  CaL  170:  when  Improper.  Liver* 
SST®  "^-.^^xlgJ^ins,  April  26th,  1880. 5  Pac.  C.  L.  J.  348:  by  appeal,  sees. 
»tx»tM>45:  uo  extension  of  period  for  issuance  by,  29  Cal.  227:  per- 
gja|jWLen,H,tgrante<1.41  du.2M:  nowtria.M.Md.LW;  «.a.ee« 

§  682.  The  writ  of  execution  must  be  issued  in  the     ^j^^ 
name  of  the  people,  Healed  with  the  seal  of  the  court,  and      ^^^ 
sabscribed  by  the  clerk,  and  be  directed  to  the  sheriff,  and     gj  J20 
It  must  intelligibly  refer  to  the  judgment,  stating  the 
court,  the  county  where  the  judgment  roll  is  filed,  and  if 
it  be  for  money,  the  amount  thereof,  and  the  amount 
actually  due  thereon,  and  if  made  payable  in  a  si^ecified 
kind  of  money  or  currency,  as  provided  in  section  six 
imndred  and  sixty-seven,  the  execution  must  also  state 
tlie  kind  of  money  or  currency  in  which  tlie  judgment  \f^ 
payable,  and  must  require  the  sheriff  substantially  as  f  ol- 

1.  If  it  be  against  the  property  of  the  judgment  debtor, 
]t  must  require  the  sheriff  to  satisfy  the  judgment,  with 
fflterest,  out  of  the  personal  property  of  such  debtor,  and 
It  sufficient  personal  property  cannot  be  found,  then  out 
w  his  real  property;  or  it  the  judgment  be  a  lien  upon 
real  property,  then  out  of  the  real  property  belonging  to 
wm  on  the  day  when  the  judgment  was  docketed,  or  at 
anytime  thereafter;  or  if  the  execution  be  issued  to  a 
county  other  than  the  one  in  which  the  judgment  was  re- 
covered, on  the  day  when  the  transcript  of  the  docket 
was  filed  in  the  ofSce  of  the  recorder  of  such  county,  stat- 
^  such  day,  or  any  time  thereafter. 

2.  If  it  be  against  real  or  personal  property  in  the  hands 
^  the  personal  representatives,  heirs,  devisees,  legatees, 
wnants,  or  trustees,  it  must  require  the  sheriff  to  satisfy 

J  judgment,  with  interest,  out  of  such  property. 

3'  If  It  be  against  the  person  of  the  judgment  debtor,  it 
pnst  require  Hie  sheriff  to  arrest  such  debtor  and  commit 
»iini  to  the  jail  of  the  county  until  he  pay  the  judgment, 
^th  iuterest,  or  be  discharged  according  to  law. 

^'  If  it  be  issued  on  a  judgment  made  payable  in  a 
jpeciiied  kind  of  money  or  currency,  as  provided  in  sec- 
uon  six  hundred  and  sixty-seven,  it  must  also  require  the 
■'•eriff  to  satisfy  the  same  in  the  kind  of  money  or  cur- 
'J^cy  in  which  the  judgment  is  made  payable,  and  the 
■neriff  must  refuse  payment  in  any  other  kind  of  money 
Of  currency;  and  in  case  of  levy  and  sale  of  the  property 
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of  the  judgment  debtor,  he  mast  refuse  payment  from 
any  purchaser  at  such  sale  in  any  other  kind  of  monev  or 
currency  thnn  that  specified  in  the  execution.  The  sher- 
iff, collecting  money  or  currency  in  the  manner  required 
by  this  chapter,  must  pay  to  the  plaintiff  or  party  entitled 
to  recover  the  same,  the  same  kind  of  money  or  currency 
received  by  him,  and  in  case  of  neglect  or  refusal  so  to 
do,  he  shall  be  liable  on  his  official  l^nd  to  the  judgment 
creditor  in  three  times  the  amount  of  the  money  so  col- 
lected. 

5.  If  it  be  for  the  delivery  of  the  possession  of  real  or 
personal  property,  it  must  require  the  sheriff  to  deliver 
the  possession  of  the  same,  describing  it,  to  the  party  (en- 
titled thereto,  and  may,  at  the  same  time,  require  the 
sheriff  to  satisfy  any  costs,  damages,  nmts,  or  iirofits,  re- 
covered by  tlie  same  judgment,  out  of  the  personal  prop- 
erty of  the  person  against  whom  it  was  rendered,  ami  the 
value  of  the  property  for  which  the  juJgmeut  was  ren- 
dered to  be  specified  therein  if  a  delivery  thereof  can- 
not be  had;  and  if  sufficient  personal  property  cannot 
be  found,  then  out  of  the  real  property,  as  provided  in  the 
Hrst  subdivision  of  this  section. 

Writ— generally,  see  sec.  61n. 

Style  of  process,  title  of  court— compare  sec.  407n. 

Xssnance— improper,  14  Cal.  138:  clerk  refusing,  10  CaL  48&:  without 
docketing  of  Judgment,  proper,  33  Cal.  137. 

Name  of  the  people— 50  Cal.  511. 

Judgment— Following  strictly.  10  Cal.  411. 

Subdivision  l.  Satisfy  the  judgment— see  44  Cal.  520.  Personal 
property  insuQciont— C  Cal.  47.  Lien  of  docketed  judgment— seo  sec. 
671 ;  effect  of  execution  on.  37  CaL  121.  Tranaciipt  of  the  docket 
Qled— see  sec.  674. 

Subdivision  3.  Ezecntioii  against  the  person— «ee  sec.  684}». 

SUBDivisiolt  4.  Money  or  currency  specifled— kind  of,  sec.  667». 

Subdivision  5.  Personal  property,  delivery  of  possession  of— 
see  Replevin.  Judgment  In,  sec.  6G7n.  Real  property— writs  of 
possession,  restitution,  assistance,  see  sec.  684i». 

§  683.  The  execution  may  be  made  returnable,  at  any 
683      time  not  less  than  ten  nor  more  than  sixty  days  after  its 
jcp     receipt  by  the  sheriff,  to  the  clerk  with  whom  the  judg- 
94  220    meijt  roll  is  filed.    When  the  execution  is  retumea,  the 
clerk  must  attach  it  to  the  judgment  roll.    If  any  real  es- 
tate be  levied  upon,  the  clerk  must  record  the  execution 
and  the  return  thereto  at  large,  and  certify  the  same  un- 
der his  hand  as  true  copies,  in  a  book  to  be  called  the 
"execution  book,"  which  book  must  be  indexed  with  the 
names  of  the  plaintiffs  and  defendants  in  exeoutiou,  alpha- 
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'betically  Arranged,  and  kept  open  at  all  times  during 

office  honrs  for  tbe  inspection  of   the   public   without 

charge.    It  is  evidence  of  the  contents  of  the  originals 

whenever  they  or  any  part  thereof  may  be  destroyed  or 

mutilated. 

Sheriirs  retazn-0  CaL  63, 470;  6Cal.85,  277;  8  Cal.  169;  12  Cal.  128; 
n  caL  220;  38  Cal.  428. 

§  684.  When  the  judgment  is  for  money  or  the  possej*-     ^^4 
sion  of  real  or  personal  property,  the  same  may  be  en-      ccp 
forced  by  a  writ  of  execution ;  and  if  the  jivlgment  direct    93  143 
that  the  defendant  be  arrested,  the  execution  may  Issue    94  220 
against  the  person  of  the  judgment  debtor,  after   the 
return  of  an  execution  againnt  bis  property  unsatisfied  in 
whole  or  part.     When  the  judgment  requires  the  sale  of 
property,  the  same  may  be  enforced  by  a  writ  reciting 
Kuch  judgment  or  the  material  parts  thereof,  and  directing 
the  proper  officer  to  execute  the  judgment,  by  m-ikiug  the 
Bale  and  applying  the  proceeds  in  conformity  therewith. 
When  the  judgment  requires  the  performance  of  any 
other  act  than  as  above  designated,  a  certilied  copy  of  the 
judgment  may  be  served  upon  the  party  against  whom 
tbe  same   is   rendered,  or  upon   the  person  or  ofRcer 
required  thereby  or  by  law  to  obey  the  same,  and  obedi- 
ence thereto  may  be  enforced  by  the  court.    [In  effect 
July  1st,  1874.] 

Possession  of  real  property—  Writ  €/  possession  or  restitutioth-wcs. 
ISB.  1174: 6 Cat.  14:};  lOCal.JU;  l!)Cal.374;  22C\il.l42;  25Cal.015:  2DCal. 
l»:30CaL2-i9;  31  Cal.3J3;  34 Cal. 443:  3JCal.4)5:  44Cal.  177;  4oCal.27»: 
WCal.  ItiO.  2S.0.  Writ  of  assiAtatiee—U  Cal.  ICO;  13  Cal.  156;  17  Cal.  87;  18 
CW.  141;  21  Cal.  87. 1U3, 107;  2i  Cal.  373:  23  Cal.  4^;  24  CaLAtJl ;  27  Cnl.29&; 
ti Cat. 220;  ?4  Cal.  11 ;  3{  Cal.  2(4;  4{  Cal.  356;  4-)  Cat.  »7. 316.  &iJ;  M  Cal. 

" ~ ~  * 7Ssessed-~ 

, 200;  25 

in]  JT'lfcai!  346j  ATtoL  hoT;  ttcCreer'y  e.lEvprdiug,*  Nc^iYiCFeb.  Uth| 
Uw.  i  Vac.  C.  L.  J.  8;  aud  see  i>receUiu^  uotes. 

Ezecntion  against  tbe  person— 10  CaL  411;  36  Cal.  158:  dlscharsre  of 

ptiaoMT.  sees.  1143-1154. 

Sale  of  property— see  sec.  K4  et  seq, 

Peribrmaace  of  any  other  act— Enforcing  obe<Uence(  sec  1209| 
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Amending—^  CaL  372;  53  Cal.  557.  Assistance,  writ  of— sec.  684a. 
Attachment— wliero  property  unrler,  sees.  550. 551 ,  6S6ff .  Bids— at  sale, 
wcs.  ftA-^ri.  Book— recorrleil  lu.  sec.  683.  Certificate— of  sale.  sees. 
fflB-700.  and  notes:  ofrH(lenit>tioi).8ec.703.  Claim— to  property  seized, 
•ecistf). and  notes.  Contents  of— see  Form  of.  Contribution— «ec. 
7M.  Oonnty— to  wblcb  iaiued.  sec.  687.  Costs,  for— sees.  Iu32,  l<i84. 1720; 
i  Cal.  212;  14  Cal.  232.  Death— of  party,  after,  sec.  686.  and  note. 
Directed— how,  sec.  632.  Dispossessed- who  may  tie,  sec.  684ji.  Ef- 
fecting—sec.  691*  and  notes;  alKO  see  Levy,  Sals,  etc.  En  masse— 
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sale  of  realty,  see  CFfioss,  nr.  Enforoemont  of  judgment  by<-8ec.  esi. 
Enjoining—ie  Cal.  200 ;  andsee  tsjxnxoriojx,  sees.  5:25^533.  Eviction— 
aec.  70S.   Ezemptiona— sec.  C90,  and  notes.  Foreclosnre— sec.  736;  30 
Cal.  621 :  and  see  Assist AiroB,  Wbit  of.  Form— sec.  682,  and  notes. 
Gross,  in— sale  of  realty,  sec.  694».   Impeacldhig  sale— sec.  694n.    In- 
demnity—sec. 689,  and  note.  Irregnlarity  in  sale— see  Ihpeaohiko; 
also  sec.  708,  and  note.   Issuance— manner  of,  sees.  682,  687:   after 
death  of  party,  sec.  686.   Time  for— see  that  head.   Judgment— fol- 
io wins,  sec.  632,  and  note;  enforcing,  sec.  684.   Leasehold— absolute 
sale  or,  sec.  700.  Levy— sec.  688,  and  note,  sec.  691r.  Leviable  inter- 
est—sec.  ODln.  Mandamus— In,  sec.  1095.  Manual  delivery— proper^ 
capable  of,  sees.  634, 698 ;  property  not  capable  of,  sec.  688.  Mortgage- 
sec.  701,  subd.  2,  note;  andseeFoREOLOSTTBiL  Notice  of  sale— sees.  692, 
693,  and  notes.   Order  for  pairment— of  money  by  court,  on,  sec.  1007* 
Person,  against  the— sec.  684n.  Personal  property—see  Pbofebtt. 
Pcssession— obtaining,  see  under  Pbofebtt,  Personal  and  Real: 
writ  of,  sec.  684n.   Property- liable  to,  sec.  688,  and  note.    Exempt, 
see  EXBUPTIONS.    Personal  levy,  see  that  head:  sale  of,  sec.  694,  and 
see  Things  in  Action  :  obtaining  possession  of , sec.  682,  subd.  5, note : 
purchase,  sees.  GD8,  699.   JieaL  sale,  sec.  694:  purchase,  sec.  700:  levy, 
see  that  head:  possession,  obtaining,  sec.  682,  subd.  5,  sec.  684a.    Pur- 
chaser—refusing to  pay,  sees.  695-697 :  rights  of,  sees.  6'>8-70d.    Quash,- 
ing-30  Cal.  114;  31  Cal.  170;  47  Cal.  626;  4-)  Cal.  266.   Real  property- 
see  under  Pboperty.   ReoalUug— 31  Cal.  170.   Receiver- in  aid  of, 
tec.  564,  subd.  4.   Redemption— sees.  701-705:  certificate  of,  see  Ceb- 
Tifioate:  method  of,  sees.  702,  703,  705:  money  for,  sec.  702n:  also, 
sees.  702, 704 :  parties  who  may  effect,  sec.  701«:  papers  for,  sec.  7v5, 
and  notes :  time  for,  sec.  702n,  sec.  703.   Redemptioner— sec.  701.  subd. 
2.  Rents  and  Profits— sec.  707,  and  note.  Requirements  in— sec.  682. 
and  notes.   Restitution,  writ  of-sec.  634».   Return  of —sec.  683,  and 
note.  Reviving— sec. 685f».  Sales— conducted  how. sec. 6"4, and  notes: 
see,  also.  Bids,  Cbbtifioate,  iMFEAoniNo,  Ibreoularitt.  No- 
tice, PlTRCHASEB,    IlEDEMFTIOK  SHERIFF'S   DEED.  etC.     Satis- 
fled  judgment  on— 25  Cal.  538;  4 )  Col.  359;  and  see  Quashing.    Set- 
ting aside— 8  Cal.  130.   Setting  ofr-42  Cal.  110.   Shcriii's  deed— seo. 
703n.  Sheriff's  duties— as  to,  sec.  682, 691,  and  notes.  Sheriff's  Jury- 
sec  680».   Stay  of— sec.  68in.   Subrogation— sec.  709n.   Supplement- 
ary proceedings— sees.  714-721:  application  for.  sees.  714. 715:  charac- 
ter of,  sec.  714n:  contempt,  sec.  721:  examination,  sees.  717,  718:  gar- 
nishee, answer  of,  sec.  717:  order  for,  sec.  714. 715:  result  of.  sees. 719, 
720.   Suspending— 31  Cal.  170.   Things  in  action— disposition  of,  see. 
691n.  Time  for— sees.  681, 635,  and  notes.   Title  acouired— by  certifi- 
cate of  sale,  sec.  700»:  by  sheriff  *s  deed,  sec.  703n.  Vacating— 41  Cal. 
626,  and  see  Setting  Aside.  Venditioni  exponas— writ  of,  8  CaL 
165:  48  Cal.  133.  Vessels,  against-sec.  824.   Void— and  voidable,  38 
Cal.  872.  Waste— sec.  706,  and  note.  Writ  of— how  carried  Into  effect, 
sec.  691  et  seq.   Writs— of  assistance,  restitution,  etc.,  see  those  heads. 

§  685.  In  all  cases  other  than  for  the  recovery  of 
money,  the  judgment  may  be  enforced  or  carried  into  ex- 
ecution after  the  lapse  of  five  years  from  the  date  of  its 
entry,  by  leave  of  the  court,  upon  motion,  or  by  jud^irment 
for  that  purpose,  founded  upon  supplemental  pleadings. 

Reviving  execution— 8  CaL  512;  S7  CaL  11:  formerly  applicable, 
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ifbaeviu  writ  muadsfled, 29  GaL  227:  aeUre  faekut  tarmn  method.  21 
CaL  129;  and  see  sec.  802. 

On  motiozi-17  CaL  270;  47  CaL  62& 

Supplemental  plea&nge--genenU]y,  sec  4Si  and  notes. 

§  686.  Notwithstanding  the  death  of  a  party  after  the 
Inogment,  execution  thereon  may  be  issuea,  or  it  may  be 
enforced  as  follows: 

1.  In  case  of  the  death  of  the  judgment  creditor,  upon 
the  application  of  his  executor,  or  administrator,  or  suc- 
cessor in  interest; 

2.  In  case  of  the  death  of  the  judgment  debtor,  if  the 
Judgment  be  for  the  recovery  of  real  or  personal  property, 
or  the  enforcement  of  a  lien  thereon. 

Death  of  party— effect  on  action,  sec.  885  andnotes:  judgment  after, 
MC.  669:  execution  after,  sec.  1505;  60  CaL  289. 

SUBDnrisiOH  l.  See  note,  tupra. 

SuBDiYisiOH  2.  Beal  or  personal  propert7,reooTerf  of— see  sec 
fl2,  snbd.  A.  Attachment  cases— not  Included,  fiO  Cal.  365. 

§  687.  Where  the  execution  is  against  the  property  of 
the  jadgment  debtor,  it  may  be  isaued  to  the  sheriff  of 
•yy  county  in  the  State.  Where  it  requires  the  delivery 
of  real  or  personal  property,  it  must  be  issued  to  the 
sheriff  of  the  county  where  the  property,  or  some  part 
thereof,  is  situated.  Executions  may  be  issued,  at  the 
ttme  time,  to  different  counties. 

Any  coant]^— In  the  State,  process  extends  to,  sec.  78. 

§  688.  All  eoods,  chattels,  moneys,  and  other  properl  y, 
hoth  real  and  personal,  or  any  interest  therein  of  the  "*® 
indement  debtor,  not  exempt  oy  law,  and  all  property  gJ^Ri 
juid  rights  of  property  seized  and  held  under  attachment 
utheaction^  are  liable  to  execution.  Shares  and  inter- 
ests in  any  corporation  or  company,  and  debts  and  credits, 
And  all  other  property,  both  real  and  personal,  or  any 
hiterest  in  either  real  or  personal  property,  and  all  other 
property  not  capable  of  manual  delivery,  may  be  attached 
on  execution,  in  like  manner  as  upon  writs  of  attach- 
ment. Gold  dust  must  be  returned  by  the  officer  as  so 
mach  money  collected,  at  its  current  va2ue,  without  ex- 
posing the  same  to  sale.  Until  a  levy,  property  is  not 
^ected  by  the  execution. 

fnpntf  liable  to  execution— CAoffetr,  portable  property,  custody 
of'  7  CaL  US :  attached  property,  see  sec.  550.  Intereit,  trust,  6'a  Cal.  326 : 
partner's,  etc..  10  Cal.  878;  12  Cal.  191 ;  43  Cal.  238;  63  Cal.  617 :  pledgor's, 
HCal.  601 :  Judgment  debtor's.  1  CaL  123;  8  Cal.  454;  12  Cal.  226;  19  CaL 
«9i  24  GaL  419:  good  wlU,  Civil  Corle,  sees.  992, 993.  Contracts,  contln- 
put  and  complicated,  13  Cal.  15:  Jud^ent,  7  CaL  187:  franchise,  Civil 
Code,  sees.  S8S-393;  but  contra  before  Code,  0  CaL  471 ;  7  CaL  286 ;  24  CaL 

CoDB  civ.  Fsoo^as. 
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474.  ffomesteadf  Trben,  see  Clyfl  Code,  sees.  1241-1281 ;  17  Cal.  403;  47  Cat. 
435:  separate  property  of  wife,  not  liable,  10  Cal.  9;  24  Cal.  96:  and  as  to 
sole  trader's,  see  sees.  1811-1822. 

LeT7— Uen  of  execution  dates  firom,6  CaL  195;  88  Cal.  649;  42  Cat  829; 
and  see  14  Gal.  47 :  generally,  see  sec.  691fi. 

h^  §  689-  If  tliQ  property  levied  on  be  claimed  by  a  third 

-^^  person  as  his  property,  the  sheriff  may  suinmon  from  liis 

689  county  six  persons  qualified  as  jurors,  between  the  par- 
ccp  ties,  to  try  tlie  validity  of  the  claim.    He  must  also  give 

97  48:^       notice  of  the  claim  and  of  the  time  of  trial  to  the  plaintiff, 
gM        who  may  appear  and  contest  tlie  claim  before  toe  jury. 
Jjj        The  jury  and  the  witnesses  must  be  sworn  by  the  sheriff, 
106  146      and  if  their  verdict   be  in  favor  of  tlie  claimant,  the 
sheriff  may  relinquish  the  levy,  unless  the  judgment 
creditor  give  him  a  sufficient  indemnitor  for  proceeding 
tbereon.    The  fees  of  the  jury,  the  sheriff,  and  the  wit- 
nesses must  be  paid  by  the  claimant,  if  the  verdict  be 
against  him;   otherwise,  by  the  plaintiff.     Each  party 
must  deposit  with  the  sheriff,  before  the  trial,  the  amount 
of  his  fees  and  the  fees  of  the  jury,  and  the  sheriff  must 
j^ay  the  same  to  tlie  prevailing  party. 

Claimed  by  third  person — notice  and  demand,  I  Cal.  160;  6  Cal.  43» 
612:  10  Cal.  172:  12  CaL  73;  23  CaL 859;  26 Cal. 514;  80  Cal.  190;  SS Cal. 688; 

41  Cal.  469. 

Sheriff's  jury— verdict  no  protection  to  officer,  10  CaL  189;  28  CaL  122. 

Sofflcient  indemnity— 8  Cal.  227;  15  CaL  75;  18  CaL  622;  82  Cal.  23;  38 
CaL  4-55;  wh'^re  several  executions.  8  CaL  227;  13  CaL6M;  9t  Cal.  629: 
summary  remedy  against  smreiies  on  bond.  see.  1055,  and  notes. 

§  690.  The  following  property  is  exempt  from  ezecu- 
69  o        tion,  except  as  herein  otherwise  specially  provided : 
ccp  1.  Chairs,  tables,  desks,  and  books,  to  the  value  of  two 

38  479       hundred  dollars,  belonging  to  the  judgment  debtor; 

690  2.  Necessary  household,  table,  ana  kitchen  furniture 
lub^'  4       belonging  to  the  judgment  debtor,  including  one  sewing 
.02  536       machine,  stoves,  stove  pipes,  and  furniture,  wearing  ap- 
parel, beds,  bedding,  and  bedsteads,  hanging  pictures,  oil 

Eaintings,  and  drawings  drawn  or  painjted  oy  any  mem- 
er  of  the  family,  and  family  portraits  and  their  neces- 
sary frames,  provisions  actually  provided  for  individual 
or  family  use  sufficient  for  three  months,  and  three  cows 
and  their  sucking  calves,  four  hogs  with  their  sucking 
pigs,  and  food  for  such  cows  and  bogs  for  one  month; 

3.  The  farming  utensils  or  implements  of  husbandry 
of  the  judgment  debtor;  also,  two  oxen,  or  two  horses,  or 
two  mules  and  their  harness,  one  cart  or  wagon,  and  food 
for  such  oxen,  horses,  or  mules  for  one  month ;  also,  all 
seed,  grain  or  vegetables  actually  provided,  reserved,  or 
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on  band  for  the  ptiTXK)9e  of  planting  or  sowing  at  any  time 
within  the  ensuing  six  months,  not  exceeding  in  vahie  the 
snm  of  two  hundred  dollars,  and  seventy-ftve  bee-hives, 
and  one  horse  and  vehicle  belonging  to  any  person  who  is 
maimed  or  crippled,  and  the  same  is  necessary  in  his  bus- 
iness; 

4.  The  tools  or  implements  of  a  mechanic  or  artisan  nec- 
essary to  carry  on  his  trade;  the  notarial  seal,  records, 
and  office  furniture  of  a  notary  public;  the  instruments 
and  chest  of  a  surgeon,  phvsician,  surveyor,  or  dentist, 
necessary  to  the  exercise  of  their  profession,  with  their 
professional  libraries  and  necessary  office  furniture;  the 
professional  libraries  of  attorneys,  judges,  ministers  of 
the  gospel,  editors,  school  teachers,  and  music  teachers, 
andtbeir  necessary  office  furniture;  also,  the  musical  in- 
struments of  music  teachers  actually  used  by  them  in 
giving  instructions,  and  all  the  indexes,  abstracts,  books, 
papers,  maps,  and  officu  furniture  of  a  searcher  of  record^*, 
necessary  to  be  used  in  his  profession; 

5.  The  cabin  or  dwelling  of  a  miner,  not  exceeding  in 
TBluethesum  of  live  hundred  dollars;  also,  his  sluices, 
pipes,  hose,  windlass,  derrick,  cars,  pumps,  tools,  imple- 
ments, and  appliances  necessary  for  carrying  on  any 
mining  operations,  not  exceeding  in  value  the  aggregate 
sum  of  five  hundred  dollars,  and  two  horses,  mules,  or 
oxen,  with  their  harness,  and  food  for  such  horses,  mules, 
or  oxen  for  one  month,  when  necessary  to  be  used  in  any 
whim,  windlass,  derrick,  cav,  pump,  or  hoisting  gear,  and 
also  his  mining  claim  actually  worked  by  him,  not  exceed- 
ing in  value  the  sum  of  one  thousand  dollars; 

6.  Two  horses,  two  oxen,  or  two  mules,  and  their  har- 
ness, and  one  cart  or  wagon,  one  dray  or  truck,  one  coupe, 
one  hack  or  carriage  for  one  or  two  horses,  by  the  use  of 
irhich  a  cartman,  drayman,  truckman,  huckster,  peddler, 
hackman,  teamster,  or  other  laborer  habitually  earns  his 
living,  and  one  horse  with  vehicle  and  harness,  or  other 
equipments,  used  by  a  physician,  surgeon,  constable,  or 
mmister  of  the  gospel,  m  the  legitimate  practice  of  hia 
profession  or  business,  with  food  for  such  oxen,  horses, 
or  mules  for  one  month; 

7.  One  fishing  boat  and  net,  not  exceeding  the  total  value 
of  five  hundred  doUaiH,  iho  property  of  any  fisherman,  by  the 
k*^  fill  TI89  of  which  he  earns  a  livelihood. 

8.  Poultry  not  exceeding  in  value  twenty-five  dollars ; 

9.  The  earnings  of  the  judgment  debtor  for  his  personal 
serviced  rendered  at  any  time  within  thirty  diys  next  pre- 
ceding the  levy  of  ex  cation  or  attachment,  when  it  appears 
by  the  debtor'^  ai&dwbvit,  or  otherwli^e,  that  such  earnings  are 
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necessary  for  the  nse  of  his  family  residing  in  this  State,  sup- 
ported in  whole  or  in  part  by  his  labor ;  bnt  where  debts  are 
mcurred  by  any  such  person,  or  his  wife  or  family,  for  the 
commoQ  necessaries  or  life,  the  one-half  of  snch  earnings 
above  mentioned  are,  nevertheless,  subject  to  execation,  gar- 
nishment, or  attachment  to  satisfy  debtn  so  incurred ; 

10.  The  shares  held  by  a  member  of  a  homestead  associa- 
tion duly  incorporated,  not  exceeding  in  value  one  thousand 
dollars,  if  the  person  holding  the  shares  is  not  the  owner  of  a 
homestead  under  the  laws  of  this  State.  All  the  nautical  in- 
8trume<  ts  and  wearing  apparel  of  auy  master,  officer,  or  sea- 
man, of  any  pteamer  or  other  vessel ; 

11.  All  moneys,  benefit-),  privileges,  or  immunities  accru- 
ing or  in  any  manner  growing  out  of  any  life  msurance  on  the 
life  of  the  debtor,  if  the  annual  premiums  paid  do  not  exceed 
five  hundred  dollars ; 

12.  All  fire  engines,  hooks  and  ladders,  with  the  carts, 
trucks,  and  carriages,  hose,  buckets,  implements,  and  appa- 
ratus thereunto  appertaining,  and  all  furniture  and  uniforms 
of  any  fire  company  or  department  organized  under  any  laws 
of  this  State ; 

13.  All  arms,  uniforms  and  accoutrements  required  by  law 
to  b3  kept  by  any  person,  and  also  one  gun  to  be  selected  by 
the  debtor ; 

14.  All  court-houses,  jails,  public  offices,  and  buildings,  lots, 
grounds,  and  personal  property,  tue  fixtures,  furniture,  books, 
papers,  and  appurtenances  belonging  and  pertaining  ti  the 
jail  and  public  offices  belonging  to  any  county  or  to  any  ci;y 
and  county  of  this  State,  and  all  cemeteries,  public  squares, 
parks,  and  places,  public  buildings,  town  halls,  market;), 
buildings  for  the  use  of  fire  departments  and  military  organ- 
izations, and  the  lots  and  grounds  thereto  belonging  and  ap- 
pertaining, owned  or  held  by  any  town  or  incorporated  city, 
or  dedicated  by  such  town  or  city  to  health,  ornament,  or  pub- 
lic use,  or  for  the  use  of  any  fire  or  military  company  organ- 
ized under  the  laws  of  this  State. 

No  article,  however,  or  species  of  property  mentioned  in 
this  section,  is  exempt  from  execution  issued  upon  a  judgment 
recovered  for  its  price,  or  upon  a  judgment  of  foreclosure  of  a 
mortgage  thereon.    [Approved  March  11, 1887.] 

Ol3ject  of  exemptions— 38  Cal.  385. 

Seizure  of  exempt  property— liability  for,  39  Cal.  700 ;  couaty  reve- 
nues, 8  Cal.  52 ;  and  see  10  Cal.  404. 

Leviable  property— seo.  ti88n;  ferryboat,  23  CaL  257 ;  mining  claim,  9 
Cal  137 ;  12  Cal.  56;  22  CaL  645. 
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EXEMPTIONS. 

8UBi>TTiBTOir  1.   Chairs,  tables,  etc.— 38  Gal.  384. 

Subdivision  2.   Necessar7  famitnre— 15  Cal.  266;  88  CaL  334. 

SUBDIVTSIOK  3.    Horses  on  farm— ^  Gal.  883. 

Subdivision  4.   Tools  of  workman— 38  GaL  384. 

BUBDivisiov  ft.    Mining  apparatus,  38  Cal.  884. 

Subdivision  6.  Vehicle  in  nse,  etc.— two  horses,  22  Cal.  504;  23 
Cal.  8i:  43  Cal.  238:  two  mtdes,  10  CaL  393:  harness,  43  Gal.  238:  wagon, 
6 Cal.  418;  43  Cal.  238:  teamster,  34  CaL  302:  other  laborer,  34  CaL  302 :  ha- 
bitually earns  his  Hying,  34  CaL  302;  Forsyth  v.  Bower,  6  Pac.  G.  L.  J. 
337. 

Subdivision  9.  Homestead  right— what,  37  Gal.  96. 

Subdivision  10.  Insnraz^ce  policv— ^  Gal.  542  (before  Amdt.  1878) : 
41CaL303. 

§  691.  The  sheriff  must  execute  the  writ  against  the 
property  of  the  judgment  debtor,  by  levying  on  a  suili-       ^^p 
cient  amount  of  property,  if  there  be  sufficient,  collecting    loe  287 
or  selling  the  things  in  action,  and  selling  the  other  prop^ 
erty,  and  paying  to  the  plaintiff  or  liis  attorney  so  much 
of  tlie  proceeds  as  will  satisfy  the  judgment.     Any  ex- 
cess in  the  proceeds  over  the  judgment  and  accruing 
costs  must  be  returned  to  the  judgment  debtor,  unless 
otherwise  directed  by  the  judgment  or  order  of  the  court. 
When  there  is  more  property  of  the  judgment  debtor 
than  is  sufficient  to  satisfy  the  judgment  and  accruing 
costs  witliin  the  view  of  the  slieriil,  he  must  levy  only  on 
such  part  of  the  property  as  the  jii<lgment  debtor  may 
indicate,  if  the  property  indicated  be  amply  sullicient  to 
•atisfy  the  judgment  and  costs.    [In  effect  July  1st,  1874.] 

Sheriff  mnst  ezecnte  writ -Political  Code,  sec.  4180;  1  Cal.  104;  49 
Cal.  661.  Orc^r  to  proceed,  2H  Cal.  6ti4 ;  4!)  Cal.  3.)1 :  50  Cal.  476.  Apparent 
posMeuian  as  guide,  G  Cal.  43 ;  12  Cal.  73. 226.    Writ  fully  executed,  I  Cal.  2a. 

iMTf^Lien  of  execution  date*  from,  see  sec.  6S3».  A*  gati^aetion,  6 
Cal.  195:  32  Cal.  131.  Mode  of,  7  Cal.  54*);  12  CaL  4o3:  25  Cal.  555;  41  CaL 
65i;  and  compare  14  Cal.  47;  sec.  54i,  and  notes.  Attaches  to  what,  see 
Propjsrtt  Liablb  to  Exboution,  sec.  bSSn.  On  lands,  37  CaL  122; 
38  Cal.  643. 

Leviable  interest— sec.  688n;  41  Cal.  325;  42  Cal.  646. 

Things  in  action— see  Interest,  Contracts,  under  FSOPBBTT  LiABLK 
TO  ExECUTioir.  sec.  68^n:  18  Gal.  436;  34  Gal.  81 :  collecting,  sees.  544, 
716;  1  Cal.  104:  partner's  interest,  Jones  v.  Thompson,  12  CaL  191;  52 
Geu.  617;  and  generaUy,  see  13  GaL  626;  43  GaL  119. 

Selling  property— sec.  694  et  seq. 

Paying  over  proceeds— Politictd  Code,  sec.  4181;  6  Gal.  195;  10  GaL 
':  21  Cal.  170:  surplus,  40  Gal.  408:  labor  claims,  sec.  1206. 
/ndgmant  debtor— ^hidlcatlng  property  to  be  levied  on,  6  Gal.  47. 

§  692.  Before  the  sale  of  property  ou  execution,  notice 
thereof  must  be  given,  as  follows: 
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1.  In  case  of  perishable  property:  by  posting  written 
notice  of  the  time  and  place  otsale  in  three  public  places 
of  the  township  or  city  where  the  sale  is  to  take  place, 
for  such  time  as  may  be  reasonable,  considering  the  char- 
acter and  condition  of  the  property; 

2.  In  case  of  other  personal  property:  by  posting  a 
similar  notice  in  three  public  places  in  the  township  or 
city  where  the  sale  is  to  take  place,  for  not  less  than  five 
nor  more  than  ten  days; 

3.  In  case  of  real  property :  by  posting  a  similar  notice, 
particularly  describmg  the  property,  for  twenty  days,  in 
three  public  places  of  the  township  or  city  where  the 
property  is  situated,  and  also  where  the  property  is  to  be 
sold,  and  publishing  a  copy  thereof  once  a  week  for  the 
same  period,  in  some  newspaper  published  in  the  county, 
if  there  be  one; 

4.  When  the  judgment  under  which  the  property  is  to 
be  sold  is  made  payable  in  a  specified  kind  of  money  or 
currency,  the  several  notices  required  by  this  section 
must  state  the  kind  of  money  or  currency  in  which  bids 
may  be  made  at  such  sale,  which  must  be  the  same  as 
that  specified  in  the  judgment.    [In  effect  July  1st,  1874.] 

Sale  of  vessels,  notice  of— sees.  824, 827. 
Sale  without  notice-Hsee  sec.  < 


Subdivision  l.  Perisliable  property— sale  under  attachment»  seo. 

SUBDivisioir  4.  Specified  kind  of  money— see  sec.  682;  snbd.  4, 
and  notes. 

§  693.  An  officer  selling  without  the  notice  prescribed 
by  the  last  section  forfeits  five  hundred  dollars  to  the  ag- 
grieved party,  in  addition  to  his  actual  damages;  and  a 
person  willfully  taking  down  or  defacing  the  notice  posted, 
if  done  before  the  sale  or  the  satisfaction  of  the  judgment 
(if  the  judgment  be  satisfied  before  sale),  forfeits  five 
hundred  dollars. 

Wantof  notice— remedy  for,  6  Cal.  47;  17Cal.626:  aggrieved  party, 

22Cal.263. 

§  694.  All  sales  of  property  under  execution  must  be 
made  at  auction  to  the  nignest  bidder,  between  the  hours 
of  nine  in  the  morning  and  five  in  the  afternoon.  After 
sufficient  property  has  been  sold  to  satisfy  the  execution, 
no  more  can  be  sold.  Neither  the  officer  holding  the  exe- 
cution nor  his  deputy  can  become  a  purchaser  or  be  inter- 
ested in  any  purchase  at  such  sale.  When  the  sale  is  of 
personal  property,  capable  of  manual  delivery,  it  must 
be  within  view  of  those  who  attend  the  sale,  and  be  sold 
in  such  parcels  as  are  likely  to  bring  the  highest  price; 
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and  when  the  sale  is  of  real  property,  consisting  of  sev« 
eral  known  lots  or  parcels,  they  must  be  sold  separately; 
or,  when  a  portion  of  such  real  property  is  claimed  by  a 
third  person,  and  he  requires  it  to  be  sold  separately,  such 
portion  must  be  thus  sold.  The  judgment  debtor,  if  pres- 
ent at  the  sale,  may  also  direct  the  order  in  which  prop- 
erty,  real  or  personal,  shall  be  sold,  when  such  property 
consists  of  several  known  lots  or  parcels,  or  of  articles 
which  can  be  sold  to  advantage  separately,  and  the  sheriff 
most  follow  such  directions. 

Statute,  directoiy— 38  CaL  654. 

Publicity  of  sale— 12  Cal.  192. 

Auctioneer— sheriff  as.  Political  Code,  sec  8291. 

Sheriff  de  facto— sale  by,  17  Gal.  626. 

Purchaser— for  others,  30  Cal,  586:  judgment  creditor  as,  34  Cal.  298: 
pledgee  a»,36Cal.  414:  part  owner  may  be,  7  Cal.  583:  19  Cal.  120;  43 
Cal7ll9:  of  judgment,  18  Cal.  436:  Uen  of,  9  Cal.  117 :  rights  of ,  1  CaL  24; 
9  Cal.  366:  bona  fide, 38  Cal. 372. 

Beal  property— Sale  in  gross,  6  Cal.  47;  11  Cal.  14;  21  Cal.  56;  51  CaL 
553;  Ylgourez  v.  Hurpby,  March  19thf  1880, 5  Pac.  C.  L.  J.  176. 

Impeaching  sale— Irregularity,  for,  7  Cal.  160;  18  Cal.  436;  23  CaL  226. 
Vigonrexr.  Murphy,  cited  «upra.*  void  Judgment,  under,  8  Cal.  5G2;  38 
Cal.4J8:  sheriff's  return,  not  oasis  for,  5  Caf.  53;  6  Cal.  277;  38  CaL  649: 
for  fraud,  23  CaL  359. 

§  695.  If  a  purchaser  refuse  to  pay  the  amount  bid  by 
him  for  property  struck  off  to  him  at  a  sale  under  execu- 
tion, the  officer  may  again  sell  the  property  at  any  time  to 
the  highest  bidder,  and  if  any  loss  be  occasioned  thereby, 
the  officer  may  recover  the  amount  of  such  loss,  with 
costs,  from  the  bidder  so  refusing,  in  any  court  of  compe- 
tent jurisdiction.    [In  effect  July  1st,  1874.] 

Purchase  money  not  paid— where  balance,  5  Cal.  66:  refusal,  6  CoL 
91 ;  8  CaL  21 :  failure  prevents  recoipery  aga^t  sheriff,  22  CaL  263. 
Beoovery  from  bidder— 9  CaL  93;  22  CaL  611. 
Relief  from  purchase— 16  CaL  580. 

§  696.  When  a  purchaser  refuses  to  pay,  the  officer 
may,  in  his  discretion,  thereafter  reject  any  subsequent 
bid  of  such  person.    [In  effect  July  Ist,  1874.] 

§  697.  The  two  preceding  sections  must  not  be  con- 
strued to  make  the  officer  liable  for  any  more  than  the 
amount  bid  by  the  second  or  subsequent  purchaser,  and 
the  amount  collected  from  the  purchaser  refusing  to  pay. 

§  698.  When  the  purchaser  of  any  personal  property, 
capable  of  manual  delivery,  pays  the  purchase-money, 
the  officer  makins  the  sale  must  deliver  to  the  purchaser 
the  property,  ana,  if  desired,  execute  and  deliver  to  him 
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a  certificate  of  the  sale.    Sach  certificate  conreys  to  the 
purchaser  all  the  right  which  the  debtor  had  in  such  prop- 
erty on  the  day  the  execution  or  attachment  was  leviea. 
Oertiflcate  of  sale— see  next  section. 

§  699.  When  the  purchaser  of  any  personal  property, 
not  capable  of  manual  delivery,  pays  the  purchase-money, 
the  ofiicer  making  the  sale  must  execute  and  deliver  to 
the  purchaser  a  certificate  of  sale.  Such  certificate  con- 
veys to  the  purchaser  all  the  right  which  the  debtor  had 
in  such  property  on  the  day  the  execution  or  attachment 
was  levied. 

Oertificate  of  sale— tender  unnecessary,  5  CaL  66;  9  GaL  9S. 

§  700.  Upon  a  sale  of  real  property,  the  purcliaser  is 
J^  substituted  to  and  acquires  all  the  right,  title,  interest, 
102  680  and  claim  of  the  judgment  debtor  thereto;  and  when  the 
estate  is  less  than  a  leasehold  of  two  years'  unexpired 
term,  the  sale  is  absolute.  In  all  other  cases,  the  prop- 
erty is  subject  to  redemption,  as  provided  in  this  chapter. 
The  officer  must  give  to  the  purchaser  a  certificate  of  sale, 
containing — 

1.  A  particular  description  of  the  real  property  sold; 

2.  The  price  bid  for  each  distinct  lot  or  parcel; 

3.  The  whole  price  paid; 

4.  When  subject  to  redemption,  it  must  be  so  stated. 
And  when  the  judgment,  under  which  the  sale  has  been 

made,  is  made  payable  in  a  specified  kind  of  money  or 
currency,  the  certificate  must  also  show  the  kind  of  money 
or  currency  in  which  such  redemption  may  be  made, 
•  .  which  must  be  the  same  as  that  specified  in  the  judgment. 

G  L^l^A.  duplicate  of  such  certificate  must  be  filed  by  the  officer 
J/  '  *in  the  office  of  the  recorder  of  the  county.^e^ S*ta  iff/. 
^p^Xifo(  Porchaser  at  sale— for  plaintiff,  44  Csfcl.  620:  Hen  of,  9  Cal.  117./'  "^^  4 
rScA^  Title  acquired  by  sale— through  certificate,  4  Cal.  196;  5  CaL  892;  10 
''^'^'^cii^QiX.  629;  26  Cal.  655;  80  Cal.  135;  31  Cal.  301, 691:  36  Cal.  390;  88  Cal.  423. 
'426.428:  generally,  9  Cal.  117.365;  12  CaL  128;  14  CaL  667;  17  CaL  45;  21 
Cal.  220;  38  Cal.  426, 428;  41  Cal.  325. 

Absolute  sale  of  leasehold— 31  Cal.  299. 

Subject  to  redemption— 2  Cal.  595;  6  Cal.  173;  9  Cal.  365;  U  GaL  807; 
15  Cal.  616;  21  Cal.  108;  22  Cal.  650;  23  CaL  16;  38  Cal.  428;  40  Cal.  221. 
Oertificate— where  sale  on  credit,  51  CaL  8:  assignment  of,  30  CaL  138. 
Specified  kind  of  money— sec.  682,  subd.  4,  and  notes. 
Duplicate  of  certificate  filed— 31  Cal.  293. 

701  §  10\,  Property  sold  subject  to  redemption,  as  provided 

^^p  in  the  last  section,  or  any  part  sold  separately,  may  be 

97    51  redeemed  in  the  manner  hereinafter  provided,  by  the  fol- 

701  ^o^^g  persons,  or  their  successors  in  interest: 

ccp 
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1.  The  judgment  debtor,  or  his  successor  in  interest,  in 
the ^hole  or  any  part  of  the  property; 

2.  A  creditor  having  a  lien  by  judgment  or  mortgage  on 
the  property  sold,  or  on  some  share  or  part  thereof,  sub- 
sequent to  that  on  which  the  property  was  sold.  The  per- 
sons mentioned  in  the  second  subdivision  of  this  section 
are,  in  tliis  chapter,  termed  redemptioners. 

Bodemption— mode  of,  sec.  703  et  teqj  effect  of,  13  GaL  79. 
SuBDinsiov  1.   Jadgment  debtor,  etc.  51  Gal.  539. 
Subdivision  2.  Judgment  creditor— redemption  by,  sec.  1505;  1 
GaL  5S5;  43  Cal.  193.    Mortgage,  9  CaL  365;  15  CaL  516;  63  CaL  77. 
Sabseqaent  Uen—21  CaL  106. 

Parties  entitled  to  redeem— sees.  346,  347;  2  Cal.  387:  4  CaL  127;  9 
CaL 865;  10 Cal.  547;  14  CaL  54;  15  CaL  508;  16  CaL  580;  21  CaL  106;  23 
CaL  16;  35  CaL  713;  36  CaL  390;  40  CaL  22L 

§  702.  The  judgment  debtor,  or  redemptioner,  may  re- 
deem the  property  from  the  purchaser  any  time  within 
Biz  months  after  the  sale,  on  paying  the  purchaser  the 
amount  of  bis  purchase,  with  two  per  cent,  per  month 
thereon  in  addition,  up  to  the  time  of  redemption,  together 
with  the  amount  of  any  assessment  or  taxes  which  the 
purchaser  may  have  paid  thereon  after  purchase,  and  in- 
terest on  such  amount,  and  if  the  purchaser  be  also  a 
creditor  having  a  prior  lien  to  that  of  the  redemptioner, 
other  than  the  judgment  under  which  such  purchase  was 
made,  the  amount  of  such  lien,  with  interest.  [Approved 
February  15th,  1876.] 

Judgment  debtor— sec.  701,  subd.  1 ;  47  CaL  82. 

Bedemptioner— sec.  701,  subd.  2;  52  Cal.  644. 

Within  six  months— 21  CaL  392:  one  year  for  redemption  of  fran* 
ebise,  Civil  Code,  sec.  392. 

Amount  required  for  redemption— 3  Cal.  295;  11  Cal.  14;  14  CaL  559; 
17 Cal. 476;  37  Cal.  121;  23  CaJ. 54;  47  Cal.  147:  money,  kind  of,4  Cal.  137} 
36  CaL  655;  45  CaL  188:  payment  under  protest,  9  CaL  366;  14  Cal.  232. 

Amount  of  taxes— 13  CaL  609;  47  Cal.  82. 

§  703.  If  property  be  so  redeemed  by  a  redemptioner, 
another  redemptioner  may,  within  sixty  days  after  the 
last  redemption,  again  redeem  it  from  the  last  redemp- 
tioner, on  paying  the  sum  paid  on  such  last  redemption, 
with  four  per  cent,  thereon  in  addition,  and  the  amount 
of  any  assessment  or  taxes  which  the  last  redemptioner 
may  have  paid  thereon  after  the  redemption  by  him,  with 
interest  on  such  amount,  and  in  addition  the  amount  of 
ftny  liens  held  by  said  last  redemptioner  prior  to  his  own, 
with  interest;  but  the  judgment  under  which  the  property 
was  sold  need  not  be  so  paid  as  a  lien.  The  property  may 
be  again,  and  as  often  as  a  redemptioner  is  so  disposed.^ 
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redeemed  from  an;  prevloas  redomptioneT.  witliia  Btxtr 
Aaya  after  the  last  Tedemption,  ou  [^ytng  the  Btim  paid 
on  tlie  last  previous  ademption,  with  four  per  cent. 
tbereou  ia  addition,  ftod  tbe  amount  of  any  aMeBsmeota 
or  taxes  wliirli  tlie  last  previous  redemptioner  paid  after 
the  redemption  b;  him.  with  lutemst  thereon,  and  the 
amount  of  any  liens,  other  than  tbe  iud"ment  undor 
whicb  the  property  was  sold,  held  by  the  last  redemp- 
tioner  prevfons  to  his  own,  with  interest.  Written  notice 
of  redemption  must  be  given  totlie  Bberifl,  and  a  dupli- 
cate tiled  nitli  the  reconler  of  the  county;  and  if  any 
taxes  or  asscssmcnca  are  paid  by  the  redempttoner,  or  if 
lie  bas  or  actjuires  any  lien  other  than  that  upon  whicli 
tbe  redemption  was  made,  notice  thereof  muat  in  lihe 
manner  bagiventolliealieriff.  and  Hied  with  the  recorder i 
and  if  such  notice  bo  not  lilud,  the  property  may  be  re- 
deemed without  payinc  aucb  tax,  asseRsment,  or  lien.  It 
no  redemption  be  made  within  six  months  after  the  sale, 
the  puccliaser,  or  his  assignee,  la  entitled  to  a  conveyance ; 
or,  if  eo  redeemKd,  whenever  Histy  days  have  elapsed, 
aad  no  other  redemption  baa  be<;a  made,  and  uotica 
thereof  given,  and  the  time  for  redemption  has  expired, 
the  laac  redeicptiouer.  Or  hia  aaaienee,  Ls  entitled  to  a 
eheriS'B  deed;  but  in  all  cases  the  judgment  debtor  Hball 


have  tbe  entire  period  of  six  months  from  the  date  of  the 
■    ■        "  ^  -...-.  leblor 

lo  effect  a  redemption  by  a  redemptioner.    IE  tbe  deli 


eperi    . 

■ale  to  redeem  tlie  property.    If  tlie  judgment  debtor  re- 
deem, he  must  make  the  same  paymenta  as  are  required 


redeem,  tlia  effect  of  the  a^la  is  terminated,  and  he  Is 
restored  to  bis  estate.  Upon  a  rodomptiou  by  the  debtor, 
tbe  person  to  whom  the  payment  is  made  must  execat« 
and  deliver  to  liim  a  certllicate  of  redemption,  acknuwl- 
ed^ed  or  proved  before  an  oliicur  authorized  to  take  ao- 
knowledgmeuts  of  conveyances  of  real  property.  Suoll 
certiUcate  must  be  died  and  recorded  in  the  otiQce  of  tba 
recorder  of  the  county  in  which  the  property  Is  situated, 
and  therecocder  must  note  the  record  thereof  In  tbe  mar- 
gin of  tbe  record  of  the  certiHoate  of  sale,  [lu  e&ect  Julf 
lat,  187AJ 
Shqiiri  daed-CWlmW  <if.  48 

tlCal.313:  ubd.aiiS:  WCnLU 

JfaHdtmat/or.  <t  Cat  <il  i  II  C*L  4 
tu.  /twifaJii>i.!4CBl.<1li  UCa 
nil  4rcal.«33i  «)CaL1sli  Wlla 
C.  L.  J.  SU.    Tttlt  atgairtd  bo,  t 
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Oertiflcate  of  redemption— filed,  31  CaL  301 :  recorded,  see  Political 
Code,  sec.  4234:  paymeut  of  taxes,  17  Cal.  476. 

Sam  paid  on  such  last  redemption— see  Amount  Bbquisbd  roB 
Rbdehptiok,  sec.  702n. 

§  704.  The  payments  mentioned  in  the  last  two  sec- 
tions may  be  matlo  to  the  purchaser  or  redemptioner,  or 
for  him,  to  the  oilicer  who  made  the  sale.  When  the 
Judgment  under  which  the  sale  has  been  made  is  payable 
m  !i  specified  kind  of  mOney  or  currency,  payments  must 
be  made  iu  the  same  kind  of  money  or  currency,  and  a 
tender  of  the  money  is  equivalent  to  payment. 

Specified  kind  of  money— see  sec.  6S2,  subd.  4,  and  note;  26  CaL  655* 
and  compare  38  Cal.  242. 
Tender  eqnivalent  to  payment—n  Cal.  476;  S7  CaL  223;  53  CaL  77. 

§  705.  A  redemptioner  must  produce  to  the  officer  or 
person,  from  whom  he  seeks  to  redeem,  and  serve  with 
Lis  notice  to  the  sheriff  : 

1.  A  copy  of  the  docket  of  the  judgment  nnder  which 
h**  claims  tbe  right  to  redeem,  certified  by  the  clerk  of  the 
t.'iirt.  or  of  tli«  county  where  the  judgment  is  docketed, 
or  if  he  redeem  nnou  a  mortg^age  or  other  lien,  a  note  of 
the  record  thereot,  certified  by  the  recorder; 

2.  A  copy  of  any  assignment  necessary  to  establish  his 
claim,  verified  by  the  affidavit  of  himself,  or  of  a  sub- 
scribing wit D ess  thereto. 

-    3.  An  affidavit  bv  himself  or  his  agent,  showing  the 
amount  theu  actually  due  on  the  lien. 

Prodaction  of  papers— by  redemptioner,  14  CaL  54;  37  GaL  121;  49 
CaL  193. 

SXTBDivisiOK  1.   Oertifled  copy  docket  of  jndgment-^1  Cal.  539. 

§  706.  Until  the  expiration  of  the  time  allowed  for  re- 
demption, the  court  may  restrain  the  commission  of  waste 
on  tlie  property,  by  order  granted  with  or  without  notice, 
on  the  application  of  the  purchaser  or  the  judgment  cred- 
itor. But  it  is  not  waste  for  the  person  in  possession  of 
tlie  property  at  the  time  of  sale,  or  entitled  to  possess- 
Bion  afterward,  during  the  period  allowed  for  redemption, 
to  continue  to  tise  it  in  the  same  manner  in  which  it  was 
previously  used;  or  to  use  iu  the  ordinary  course  of  hus- 
bandry; or  to  make  the  necessary  repairs  of  buildings 
thereon:  or  to  use  wood  or  timber  on  the  property  there- 
for, or  for  the  repair  of  fences,  or  for  fuel  in  his  family, 
while  he  occupies  the  property. 

Until  expiration  of  time  for  redemption— no  change  of  poBaeaaloo» 
4  Cal.  06;  5  CaL  391;  31  Cal.  2^)3. 

Waste-sees.  745, 746;  22  CaL  19L 
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707 

<-.cp  §  707.  The  purcliaser,  from  the  time  of  the  sale  until  a 

97  295  reaemption,  and  a  redemptioner,  from  the  time  of  his  re- 
demption until  another  redemption,  is  entitled  to  receive, 
from  the  tenant  in  possession,  the  rents  of  the  property 
sold,  or  the  value  ot  the  use  and  occupation  thereof.  But 
when  any  rents  or  profits  have  been  received  b^  the  judg- 
ment creditor  or  purchaser,  or  his  or  their  assigns,  from 
the  property  thus  sold  preceding  such  redemption,  the 
amounts  of  such  rents  and  profits  shall  be  a  credit  upon 
the  redemption  money  to  be  paid;  and  if  the  redemptioner 
or  judgment  debtor,  before  the  expiration  of  the  time  al- 
lowed for  such  redemption,  demands  in  writing  of  such 
Eurchaser  or  creditor,  or  his  assijp^ns,  a  written  and  veri- 
ed  statement  of  the  amounts  of  such  rents  and  profits 
thus  received,  the  period  for  redemption  is  extended  five 
days  after  such  sworn  statement  is  given  by  such  pur- 
chaser or  his  assigns  to  such  redemptioner  or  debtor 
If  such  purchaser  or  his  assigns  shall,  for  a  period  of 
one  month  from  and  after  such  demand,  fail  or  refuse 
to  give  such  statement,  such  redemptioner  or  debtor  may 
bring  an  action  in  any  court  of  competent  jurisdiction,  to 
compel  an  accounting  and  disclosure  of  such  rents  and 
profits,  and  until  fifteen  days  from  and  after  the  final  de- 
termination of  such  action,  the  right  of  redemption  is  ex- 
tended to  such  redemptioner  or  debtor. 

Rents  from  tenant  in  possession— 8  CaL  502;  21  Cal.  ISA. 

Use  and  occupation— arMun  for,  5  CaL  892;  7  CaL  43;  IS  CaL  514;  18 
CaL  113;  37  CaL  424;  38  CaL  425;  49  Cal.  165. 

Mortgagor  in  possession— 21  Cal.  233. 

Bents  and  profits-liability  for,  2  Cal.  S87;  17  Gal,  596;  22  OaL  19«t 
10  Cal.  426;  31  Cal.  269. 

Payment  of  tazes— by  part}'  in  possession,  13  CaL  609. 

§  706.  If  the  purchaser  of  real  property  sold  on  execu- 
tion, or  his  successor  in  interest,  be  evicted  therefrom  in 
consequence  of  irregularities  in  the  proceedings  concern- 
ing the  sale,  or  of  the  reversal  or  discharge  ox  the  judg- 
ment, he  may  recover  the  price  paid,  with  interest,  from 
the  judgment  creditor.  If  the  purchaser  of  property  at 
sheriff's  sale,  or  his  successor  in  interest,  fail  to  recover 
possession,  in  consequence  of  irregularity  in  the  proceed- 
ings concerning  the  sale,  or  because  the  property  sold  was 
not  subject  to  execution  and  sale,  the  court  having  juris- 
diction thereof  must,  after  notice  and  on  motion  of  such 
party  in  interest,  or  his  attorney,  revive  the  original  judg- 
ment in  the  name  ot  the  petitioner,  for  the  amount  paid 
by  such  purchaser  at  the  sale,  with  interest  thereon  from 
the  time  of  payment,  at  the  same  rate  that  the  original 


f 
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judgment  bore ;  and  the  judgment  so  revived  has  the  same 
force  and  effect  as  woula  an  original  judgment  of  the  date 
of  the  revival,  and  no  more. 

Beimbursement  on  eviction— 38  Cal.  377;  and  see  reimbursement, 
where  none,  under  Titt.b  Acquired  by  Shbriff's  Deed,  sec  703i». 

Irregularity  in  proceedings— ^rroneou*  judgment,  effect  of  re- 
versal. 14  Cal.  6()T;  34  Cal.  203;  45  CaL  628:  relief  from,  16  Cal.  659;  21 
Cal.  87 ;  23  Cal.  630 ;  24  Cal.  585. 

Kot  subject  to  execution  and  sale— 47  CaL  602. 
ReviTal  of  judgment-53  Cal.  312. 

§  709.  "When  property,  liable  to  an  execution  aorainst  « 
several  persona,  is  sold  thereon,  and  more  than  a  due  pro-  Vz^ 
portion  of  the  judgment  is  satisHed  out  of  the  proceeds  of  gg  '^^ 
the  sale  of  the  property  of  one  of  tliem,  or  one  of  tliem 
pays,  without  a  sale,  more  than  his  proportion,  he  may 
compel  contribution  from  the  others ;  and  wlien  a  judg- 
inent  is  against  several,  and  is  upon  an  obligation  c!t  one 
of  them,  as  security  for  another,  and  the  surety  pays 
th«  amount,  or  any  part  thereof,  either  by  sale  of  his  prop- 
erty or  before  sale,  ne  may  compel  repayment  from  tlie 
principal ;  in  such  case,  the  person  so  paying  or  contrib- 
nting  is  entitled  to  the  benefit  of  the  judgment,  to  enforce 
contribution  or  repavment,  if,  within  ten  days  after  his 
payment,  he  file  \vitn  the  clerk  of  the  court  where  the 
judgment  was  rendered,  notice  of  his  payment  and  claim 
to  contribution  or  repayment.  Upon  a  tiling  of  such  no- 
tice, the  clerk  must  make  an  entry  thereof  in  the  margin 
of  the  docket. 

Subrogation— 17  CaL  245. 

Oontribntion  by  cosurety- primary  liability,  53  CaL  686b 

CODB  Cnr.  Pboo.— AS* 
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CHAPTER  IL 

PROCEEDINGS   SUPFLEMENTAR?  TO  TSB 

EXECUTION. 


1716. 
i  717. 


I  714.  Debtor  required  to  answer  concemln)?  his  property,  when. 
i  715.  Proceedings  to  coinnel  debtor  to  appear.    In  what  cases  he  may 
be  arrested.    What  ball  may  be  (f Iven. 
Any  debtor  of  the  Jiul.'Tment  debtor  may  pay  the  tatter's  preditor. 
Kxamluatioii  of  debtors  of  Judgmeut  debtor,  or  uf  those  haviu^ 
property  b6lon»;lng  to  him. 

1718.  Witnesses  required  to  testify. 
719.  Jiid$ra  may  order  property  to  he  applied  on  execution. 
720.  Proceedings  upon  claim  of  aiiotlier  iiarty  to  property,  or  on  de> 
nial  of  Indebtedness  to  judgment  debtor. 
S  721.  Disobedience  of  orders,  how  punished. 

§  714.  When  an  execution  afi^ainst  property  of  the  judg- 
ment debtor,  or  of  any  one  of  several  debtors  in  tho  same 
judgment,  issued  to  the  sheriff  of  the  county  where  he 
resides,  or  if  he  do  not  reside  in  this  State,  to  the  sheriff 
of  the  county  where  the  judgment  roll  is  Hied,  is  returned 
unsatislied  in  whole  or  in  part,  the  judgment  creditor,  at 
any  time  after  such  return  is  made,  is  entitled  t<i  an  order 
from  a  judge  of  the  court,  requiring  such  judgment  debtor 
to  appear  and  answer  concerning  his  property  before  such 
judge,  or  a  referee  appointed  b;^  him,  at  a  time  and  pla,ce 
specified  in  the  order;  but  no  judgment  debtor  inust.be 
required  to  attend  before  a  judge  or  referee  out  of  the 
county  in  which  he  resides.    [In  effect  March  9th,  1880.] 

Supplementary  proceeding8-«cope  of,  7  Cal.  187;  41  CaL  298. 

Referee— 7  Cal.  187. 

Oondnct  of  examination— ffec.  718  and  note. 

Receiver— aiding  proceedings,  sec.  664,  snbd.  4;  26  Cal.  581. 

§  715.  After  the  issuing  of  an  execution  against  prop- 
erty, and  upon  proof,  b^  affidavit  of  a  party  or  otherwise, 
to  the  satisfaction  of  a  judge  of  the  oourt,  that  any  judg- 
ment debtor  has  property  which  he  unjustly  refuses  to 
apply  toward  the  satisfaction  of  the  judgment,  such 
judge  may,  by  an  order,  require  the  judgment  debtor  to 
appear,  at  a  specified  time  and  place,  beiore  such  judge, 
or  a  referee  appointed  by  him,  to  answer  concerning  the 
same;  and  such  proceedings  may  thereupon  be  had  for 
the  application  of  the  property  of  the  judgment  debtor 
toward  the  satisfaction  of  the  jndgmenti  as  are  provided 
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upon  tbe  return  of  an  execution.  Instead  of  the  order 
renuiriug  the  attendance  of  the  judgment  debtor,  the 
judge  may,  upon  affidavit  of  the  judgment  creditor,  his 
agent,  or  attorney,  if  it  appear  to  him  that  there  i»  danger 
of  the  debtor  absconding,  order  the  sheriff  to  arrest  the 
debtor  and  bring  him  before  such  judge.  Upon  being 
brought  before  the  judge,  he  may  be  ordered  to  enter  into 
an  undertaking,  with  suiticieut  surety,  that  he  Avill  attend 
from  time  to  time  before  the  judge  or  referee,  as  may  be 
directed  during  the  pendency  or  proceedings  and  until 
the  final  termination  thereof,  and  will  not  in  the  mean* 
time  dispose  of  any  portion  of  his  property  not  exempt 
from  execution.  In  default  of  entering  into  such  under- 
taking he  may  be  committed  to  prison.  [In  effect  March 
9th,  1880.] 

Appear  and  answer— sec.  718  and  note. 

Application  of  property— of  Judgment  debtor,  to  satisfaction  of 
Jud^iuent,  sec.  719. 

Arrest  of  debtor— as  provisional  remedy,  sees.  478-504. 

Discharge  of  persons  imprisoned— on  civil  process,  sees.  1143-1154. 

§  716.  After  the  issuing  of  an  execution  against  prop-  «jg 

erty,  and  before  its  return,  any  person  indebted  to  the  jj^p 

judgment  debtor  may  pay  to  the  sheriff  the  amount  of  his  95  386 

debt,  or  so  much  thereof  as  may  be  necessary  to  satisfy  -.g 

the  execution;  and  the  sheriff's  receipt  is  a  sufficient  dis-  ccp 

charge  for  the  amount  so  paid.  103  G59 

Strict  constmction— 33  Cal.  525. 

Attachment,  as  to^compare  sec.  544. 


ccp 
93  648 


§  717.  After  the  issuing  or  return  of  an  execution 
against  property  of  the  judgment  debtor,  or  of  any  one  717 
of  several  debtors  in  the  same  judgment,  or  upon  proof  — 
by  affidavit  or  otherwise,  to  the  satisfaction  of  the  judge, 
that  any  person  or  corporation  has  property  of  such  judg- 
ment debtor,  or  is  indebted  to  him  in  an  amount  exceed- 
ing lifty  dollars,  the  judge  may,  by  an  order,  require  such 
person  or  corporation,  or  any  officer  or  member  thereof,  to 
appear  at  a  speciiied  time  and  place  before  him,  or  a 
referee  appointed  by  him,  and  answer  concerning  the 
same. 

Garnishee,  answer  of— 3  Cal.  253;  4  Cal.  409;  5  Cal.  118. 

Garnishment— equitable  demands  not  subject  of,  compare  35  Cal. 
378:  none,  of  money  iu  custody  uf  tbe  law,  3  Cal.  363:  otherwise,  of  dls* 
trlbnted  sliare  of  estate,  35  Cal.  3i)2,  My.  F.  Bep.  100. 

8  718L  "Witnesses  may  be  required  to  appear  and  tes- 
tiiy  hefoie  the  judge  or  referee,  upon  any  proceeding  un- 
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der  this  chapter,  in  the  same  manner  as  upon  the  trial  of 

an  issue. 

Conduct  of  eacamination— 41  CaL  296. 

Witnesses— ezcnse  for  absence.  6  CaL  32 :  ezamliiatlim  of,  41  CaL  296i 
rlglitii  aud  duties  of,  sees.  206i-207U. 

^  719.  The  judge  or  referee  may  order  any  property  of 
a  3udg;ment  debtor,  not  exempt  from  execution,  iu  'the 
hands  of  such  debtor  or  any  other  person,  or  due  to  the 
Judgment  debtor,  to  be  applied  toward  the  satisfaction  of 
the  judgment. 

Order  to  apply  property--^  CaL  118:  6  CaL  16;  28  CaL  681;  47  CaL  131; 
61  Cal.  601. 

In  the  handa  of  another— 00  CaL  101. 

Exempt  from  execution— sec.  690  aud  note. 

§  720.  If  it  appear  that  a  person  or  corporation,  alleged 

7^0    to  have  property  of  tbe  judgment  debtor,  or  to  be  indebted 

ccp     to  him,  claims  nn  interest  in  tbe  jiroperty  adverse  to  him, 

95  887  or  denies  the  debt,  the  court  or  judge  may  autliorize,  by 

720     an  order  made  to  tliat  effect,  tlie  judgment  creditor  to  in- 

ccp     stitute  an  action  against  such  pei-son  or  corporation  for 

108  627  the  recovery  of  such  interest  or  debt;  and  the  couit  or 

^    jtidge  may,  by  order,  forbid  a  transfer  or  otlier  disposition 

ccp    of  such  interest  or  debt,  until  an  action  can  be  commenced 

106  528 and  prosecuted  to  judgment.    Such  order  may  he  modiiicd 

or  vacated  l)y  the  judge  granting  tbe  same,  or  tbe  court 

in  which  the  actiou  is  brought,  at  any  time,  upon  such 

terms  as  may  he  just. 

Denial  of  debt— order  to  pay.  Improper,  61  Cal.  601. 

Sham  claim-^  Cal.  622. 

Authorizing  action— only  when  clear  case,  6  Cal.  294 ;  and  see  Shaic 
Claim,  supra.     ' 
Discharge  of  gamiahee— and  discontinuance,  3  Cal.  263. 

§  721.  If  any  person,  party,  or  witness  disobey  an  or- 
der of  the  referee,  properly  made,  in  the  proceedings  be- 
fore him  under  this  chapter,  he  may  be  punished  by  the 
court  or  judge  ordering  tlie  reference,  for  a  contempt. 

Contempt— sec.  1209  et  seq. 


TITLE  X. 

in  Particular  Cases. 

Chap.     I.    Actions  for  the  foreclosure  of  mortgages. 

II.    Actions  for  nuisance,  waste,  and  willful  tres- 
pass, in  certain  cases,  on  real  property. 
TTT.    Actions  to  determine  conflicting  claims  to  real 
property,  and  other  provisions  relating  to 
actions  concerning  real  estate. 
rV.    Actions  for  the  partition  of  real  property. 
V.    Actions  for  the  usurpation  of  an  oMce  or  f ran« 

chise. 
YL    Of  actions   against   steamers,  vessels,  and 
boats. 

[269] 
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CHAPTER  L 

ACTIONS  FOR  THE  FORECLOSURE  OF 

MORTGAGES. 

5726.  Proceedings  In  foreclosure  snlts. 
727.  Surplus  money  to  bo  deposited  in  court. 
728.  Proceedings  when  debt  secured  falls  due  at  different  times. 

726  §  '^26.  There  can  be  but  one  action  for  the  recovery  of 

^gp  any  debt,  or  the  enforcement  of  any  right  secured  by 

97  289  mortgage  upon  real  estate  or  personal  property,  whicn 

98  493  action  must  be  in  accordance  with  the  provisions  of  this 

cliapter.    In  sucli  action,  the  court  may,  by  its  .judgment, 
^     direct  a  sale  of  the  incumbered  property  (or*  so  much 

102  268  thereof  as  may  be  necessarj'),  and  the  application  of  thej 

103  643  proceeds  of  the  sale  to  the  payment  of  the  costs  of  the 

104  271  court  and  the  expenses  of  the  sale,  and  the  amount  duo 
726  to  the  plaintiff;  and  if  it  appear  from  the  sheriff's  return 
ccp     that  the  i^roceeds  are  insutticieut,  and  a  balance  still  re- 

106  196  ^^^"^  ^"6»  judgment  can  tlien  be  docketed  for  such  bal- 
ance against  the  defendant  or  defendants  personally  lia- 
ble for  the  debt,  and  it  becomes  a  lien  on  the  real  estate 
of  such  judgment  debtor,  as  in  other  cases  on  which  exe- 
cution may  be  issued.  No  person  holding  a  conreyance 
from  or  under  the  mortgagor  of  the  property  mortgaged, 
or  having  a  lien  thereon,  Avhich  conveyance  or  lien  does 
not  appear  of  record  in  the  proper  oflire  at  the  time  of 
the  commencement  of  the  actioti,  need  be  made  a  party 
to  such  action;  and  the  judgment  therein  rendered,  and 
the  proceedings  therein  had.  are  as  conclusive  against  the 

Earty  holding  such  unrecorded  conveyance  or  lieu  as  if 
e  had  been  made  a  party  to  the  action. 

FORECLOSURE  OF  MORTG-AGES. 

One  action  only— sec.  744;  24  C:U.  382;  26  Cal.  .')7r);  27  Cal.  603:  but  noo 
Harden  v.  Ware,  April  7th,  1830, 5  Pac.  C.  L.  J.  317;  Auld  v.  Stoddard^ 
April  20tli,  1880, 5  Pac.  C.L.J.  327. 

Enforcement  of  morX^age— Scope  of  arfion,  f)  Cal.  123, 365;  14  Cal* 
461, 559;  18  Cal.  41)");  21  Cal.  S7;  53  Cal.  9^),  2ti7. 4")6;  and  see  Perncmal  iAtP' 
bility,  luider  .Fudoment  for  defirlency,  uoto.  snpra:  compluint,  10^ 
Cal.  229;  2  i  Cal.  2Ji>;  4(>  Cal.  222;  and  qcuorallv.  seo  Re«'.  426.  ttixl  notes: 
parties,  seo  uotf^,  infra.  Real  estate,  on,  see  MouTOAOifi  OES-EtiALLr*. 
note, tV/-a.  Personal  property,  on,  seo  Civil  Code.  sec.  2tMi7:  21  Cal.  'iSAx 
pledge,  see  Civil  Code,  sec.  3Uii. 
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Jndgment  of  foreclosure— Z>eere6,  form  and  scope  of,  11  Cal.  11,  KO; 
14Cal.  156;  16Cal.461,&5D;  18Cal.460;  21Cal.589;  25Cal.337;  27  Cal. 418; 
£)  Cal.  385:  Levistou  r.  Swan.  33  Cal.  480;  3»  Cal.  3U4, 504 ;  40  Cal.  638:  de- 
faQlt.on.G  Cal.  173;  10  Cal.  442:  effect  of,  5  Cal.  337:  U  Cal.  369, 426;  11 
Cal.  14:  14  Cal.  634. 640;  15  Cal.  313:  16  Cal.  105:  21  Cal.  103;  23  Cal.  16:  27 
Cal.  .Wb;  49  Cal.  60,  242, 676;  51  Cal.  242;  b\  Cal.  567.  Enforcement  of,  30 
CaL3»;  Levlston  v.  Swan,  33  Cal.  480;  37  Cal.  223;  also  see  Writ  of 
AssiSTASCB.  sec.  684«,  and  notes,  in/ra,  on  Salb,  Amount  Dub, 
nuspVAL  Jui)a:f  B2f  T,  etc.  Receiver^  6  Cal.  99;  and  see  sec.  561.  subd. 
2.    »r«/e,  sec.  745. 


Sale  of  incnmbeied  property— 17  Cal.  626;  24  Cal.  509;  30  Cal.  367;  49 


CaL  128;  d&  Cal.  549. 

Applioation  of  prooeeda— 7  Cal.  84,  and  see  following  notes. 

CoBts-generally,  sees.  1021-1039. 

Amoont  due  to  iplziaMS— Ascertaining ^  5  Cal.  416.  Counsel  fees,  geu" 
waUy.sec.  1500;  43  Cal.  38»,  4)4:  51  Cal.  242:  fixed  by  court.  Stats.  1874. 
p.  <07 :  stipalated.  formerly,  5  Cal.  435, 432 ;  42  Cal.  4^4.  Gold  coin,  31  Cal. 
<«.  Improvements,  32  Cal.  3»7.  Interest,  2  Cal.  597;  5  Cal.  416;  6  Cal.  155; 
»CaL2J7.    Toxc*,  42  Cal.  4ii4. 

Judgment  for  deflcieacy—  When  proper,  21  Cal.  76.  Docketing  bal' 
<ww.  30  Cal.  6-.'2.  ShcriO  *.«  ret:tm,  4 )  Cal.  2  J3;  h'^  Cal.  61 1 ;  52  Cal.  iJt)4. 
^,^rwnal  tiatnlity,  1  Cal.  351;  10  Cal.  265;  22  Cal.  116;  33  Cal.  480;  34  Cal. 
M8:  35 Cal.  141;  42  Cal.  174;  51  Cal.  242;  Alexander  v.  Boutoii,  May  1st, 
1880, 5  Pac.  C.  L.  J.  400.  Lien,  16  Cal.  403;  26  Cal.  337;  28  Cal.  620;  3J  Cal. 
JM;  50  CaL  511.    Set-ojgt,  23  Cal.  596. 

Parties-sees.  373.  379,  382,  389;  4  Cal.  197:  9CaJ.  96, 123;  10Cal.647f 
Mont"  ~ ~    '    -  ■      -    I     -  -    - '       - J 

23  Cal ,_„, ,. ,, 

CaL 401;  33Cair256,2o5r3i{Cal.Tio;  37CaT.2ri';  37car6S;""Car[)enter  V, 
Brenliam,  40  Cal.  221;  43  Cal.  15:»;  4.7  Cal.  433, 6^;  49  Cal.  676;  53  Cal. 
«»37.i:  where  unrecorded  conveyance,  49  Cal.  678. 

Mortgage,  generally— see  Civil  Code,  sees.  2920-2971 :  construction 
o^  sec.  744  and  notes:  estate,  ajjalnst  property  of,  sec.«».  1493n,  1500, 
'AW,  1570:  limitations,  sec.  312if :  11m  pendens,  sec.  409  and  notes. 

S  727.  If  there  be  surplus  money  remaining  after  pay- 
ment of  the  amount  due  on  the  mortgage,  lien,  or  in- 
cumbrance, with  costs,  the  court  may  cause  the  same  to 
^  paid  to  the  person  entitled  to  it,  and  in  the  meantime 
may  direct  it  to  be  deposited  in  court. 

I^eposit  in  court— sees.  573, 574, 2104. 

§  723t  If  the  debt  for  which  the  mortgage,  lien,  or  in-  ^jja 

cuinbrance  is  held,  is  not  all  due,  so  soou  as  sufficient  of  ^.^p 

the  property  has  been  sold  to  pay  the  amount  due,  witli  97  289 
costs,  the  sale  must  cease;  and  afterward,  as  often  as       723 

more  becomes  due,  for  principal  or  interest,  the  court  ccp 

niay,  on  motion,  order  more  to  be  sold.    But  if  the  prop-  1^**  '^^^ 
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erty  cannot  be  sold  in  portions,  without  injury  to  the  par- 
ties, the  whole  may  be  ordered  to  be  sold  in  the  first  in- 
stance, and  the  entire  debt  and  costs  paid,  there  being  a 
rebate  of  interest  where  such  rebate  is  proper. 

Installments—is  GaL  650;  23  Cal.  16;  38  CaL  249;  45  Cal.  165;  also,  see 
15CaL499. 


k 
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CHAPTER  IL 

ACTIONS    FOR    NUISANCE,  VTASTE    AND 

WILLPUIi    TRESPASS,  IN    CERTAIN 

CASES,  ON  REAL  PROPERTY. 

731.  Nnisance  defined,  and  actions  for. 
7*?.  Waste,  actions  for. 

733.  Trespass  for  cutting  or  carrying  oflf  trees,  etc.,  actions  for. 

i  TH,  Measure  of  damages  in  certain  cases  under  the  last  section. 

I  735.  Damatfes  in  actions  for  forcible  entry,  etc.,  may  be  trebieiL 

§  731.  Anything  which  is  injurious  to  health,  or  inde-      731 

cent,  or  offensive  to  tlie  senses,  or  an  obstruction  to  the     ccp 

free  use  of  property,  so  as  to  interfere  with  the  comfort-  108  288 

able  enjoyment  of  life  or  property,  is  a  nuisance,  and  the 

subject  of  an  action.    Such  action  may  be  brought  by  any 

person  whoso  property  is  injuriously  affected,  or  whose 

personal  enjoyment  is  lessened  by  the  nuisance;  and  by 

tlie  judgment,  the  nuisance  may  be  enjoined  or  abated,  as 

well  as  damages  recovered. 

^Naisance— definition,  compare  Givil  Code,  sec.  S470:  also,  see  Civil 
Code,  sees.  343J-34d3, 3490:  enjoining,  3  Cal.  SO;  6  Cal.  108:  8  Cai.  3  2;  -J2 
Cal.  401;  Payne  v.  McKlnley,  April  17th,  1880, 5  Pac.  C.  L.  J.  300:  abat- 
liV!,24  Cal.  359:  41  Cal.  534;  61  Cal.  416:  damages,  Civil  Code,  sec  3484; 
41  COL  S34. 

§  732.  If  a  guardian,  tenant  for  life  or  years,  joint 

teuant,  or  tenant  in  common  of  real  property,  commit 

waste  thereon,  any  person  aggrieved  b^  the  waste  may 

bring  an  action  against  him  therefor,  in  which  action 

there  may  be  judgment  for  treble  damages. 

,  Waste— damages  for,  A  Cal.  239,  and  see  sec  746:  enjolnhig,  see  sec 
745,  aud  15  Cal7l07 ;  24  Cal.  467;  34  Cal.  14. 

§  733.  Any  person  who  cuts  down  or  carries  off  any      733 
wood  or  underwood,  tree  or  timber,  or  girdles  or  other-      ccp 
wise  injures  any  tree  or  timber  on  the  land  of  another    ^^  *^ 
person,  or  on  the  street  or  highway  in  front  of  any  per- 
son's house,  village  or  city  lot,  or  cultivated  grounds;  or 
on  the  commons  or  publio  grounds  of  any  city  or  town,  or 
on  the  street  or  highway  in  front  thereof,  without  lawful 
authority,  is  liable  to  the  owner  of  such  land,  or  to  such 
city  or  town,  for  treble  the  amount  of  damages  which 
uiay  be  assessed  therefor,  in  a  civil  action,  in  any  court 
having  jurisdiction. 
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Trespass  npon  tixnberi  etc.~6  CaL  162;  51  Cal.  303:  trover  lies,  4 
Cal.  134. 

§  734.  Nothing  in  the  last  section  nutliorizea  the  recov- 
ery of  more  than  the  just  value  of  the  timber  taken  from 
uncultivated  woodland,  for  the  repair  of  u  public  highway 
or  bridge  upon  the  land,  or  adjoining  it. 

§  735.  If  a  person  recover  damages  for  a  forcible  or 
unlawful  entry  in  or  upon,  or  detention  of,  any  building 
or  any  cultivated  real  |»roperty,  judgment  may  be  (»ntercd 
for  three  times  the  amount  at  whicu  the  actual  damaged 
are  assessed. 

Forcible  entry— and  unlawful  detainer,  treble  daoiages,  sec.  1171;  • 
CaL  63,  ICl;  U  CaL  149;  23  Cal.  375:  25  CaL  282. 


275  COSVIACITSG  CLAIMS.  §§  738-46 


CHAPTER  HL 

ACTIONS  TO  DETERMINB  CONFLICTINa 
CLAIMS  TO  REAL  PROPERTY,  AND 
OTHER  PROVISIONS  REIiATINO  TO 
ACTIONS    CONCERNING   REAL    ESTATE. 

{  79.  Parties  to  an  action  to  quiet  title. 

I  719.  AVIicu  jilaliiilff  cauiiot  recover  costn. 

S  740.  If  plaIntTfT'»  title  termi.mtes  pcndlncr  the  iralt.  what  he  may 

recover, and  how  venllct  an  I  Ju(ljjm*?»»t  to  l»e. 
ji  741.  When  value  of  Improvements  can  be  iiUoweda-saset-ofT. 
i  111,  An  order  may  bo  made  to  allow  a  party  to  survey  and  measure 

the  land  In  dispute. 

5  743.  Order,  what  to  rontain  and  how  served.   If  nnnecessary  Injury 

done,  the  party  survey iujr  to  be  liable  therefor. 
I  744.  A  mortgage  must  not  be  deemed  a  couveyauce,  whatever  its 

terms. 
I  745.  When  court  may  grant  injunction:  during  foreclosure,  after 

salo  on  execution,  before  conveyance. 
I  748.  Damages  may  be  recovered  for  Injury  to  the  possession  after 

salo  and  before  deli  very  of  po?»esslon. 
{  747.  Action  not  to  bo  prejudiced  by  alienation,  pending  suit. 
I  74ii.  Mining  claims,  actions  couceniiugto  l>e  governed  by  local  rules. 

§  7381  An  action   may  be  brought  by  any   person 

againHt  another  who  claiinR  an  estate  or  interest  in  real  733 
property  adverse  to  him,  for  the  purpose  of  determining     ccp 

such  adverse  claim.  94  :^8 

Action  to  quiet  title— before  Code,  pl<alntlir*s  possession  essentlx&l.  ^^  ^^ 

6  Cal.  P<1 :  fl  Oil.  3.1;  7  Cal.  319;  12  Cal.  2rw,  iOff;  13  Cal.  107, 521;  14  Cal.       ^„^ 
275);  15 Cal.  IH;  Curtis  r.  Sutter,  15  Cal.  iW;  17  Cal.  14:»,  4H1;  21  Cal.  342,       738 
504;  23  Cal.  71;  23  Cal.  4:i7;  2H  Cal.  l!M.  <>4.);  2S)  Cal.  liJU;  30  Cal.  ti6J;  32       CCp 
Cal.  10S«,  (iJO:  31  Cal.  3t».&5^5&'i:  3A  Cal.  30:  3ri  Cal.  313;  37  Cal.  282;  3d  98  4L9 
Cal.  6T5I:  yi  Cal.  l^T;  40  Cal.  .W;  41  Cal.  8:J;  4.5  Cal.  Ufi:  since  Code,  other-       ma    , 
WlsH«.  4H  Cal.  Mii;  4.H  Cal.  6i3;  4i»  Cal.  3.Vi,  617:  50  CaL  485.  G19;  51  Cal.  3Ul :        /**     I 
5.'  Cal.4:iO.<jOri;  M  Cal.  1S,305,(>4J:  generally,  see  ciutious  before  and  ^fZiVni 
sluce  Coile,  supra.  ^^  ^" 

Obligations— determining  claim  to,  sec.  1050.  738 

§  739.  If  the  defendant  in  such  action  disclaim  in  hi.<i     108  676 
answer  any  interest  or  estate  in  the  property,  or  suffer 
judgment  to  be  taken  against  him  without  answer,  the 
plamtilT  cannot  recover  costs. 

DieeUimez^U  Cal.  609;  17  CaL  262;  22  CaL  105;  27  Cal.  S31 ;  34  Cal.  563. 

§  740.  In  an  action  for  the  recovery  of  real  property,, 
where  the  plaintiff  shows  a  right  to  recover  at  the  time 
the  action  was  commenced,  but  it  appears  that  his  right 
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has  termioated  during  the  pendency-  of  the  action,  the 

verdict  and  Judgment  must  be  accordmg  to  the  fact,  and 

the  plaintiff  may  recover  damages  for  withholding  the 

property. 

Oomxnencement  of  action— right  to  recover  at,  14  Cal.  469:  title 
siibsequcutly  acquired.  27  GaL239;  30  Cal.4«7;  39  CaLS54;  41  CaL221i 
47  Cal.  437. 

Termination  of  right— 22  CaL  618. 

Pendency  of  action— «ec  1049. 

Damages— see  51  Cal.  112. 

§  741.  Wlien  damages  are  claimed  for  withholding  the 

{)roperty  recovered,  upon  wliich  permanent  improvements 
lave  been  made  by  a  defendant,  or  those  under  whom  he 
claims,  holding  under  color  of  title  adversely  to  the  claim 
of  the  plaintiff,  in  good  faith,  the  value  of  such  improve- 
ments must  be  allowed  as  a  set-off  against  such  damages. 
Damages  for  withholding— 28  Cal.  484. 

Improvements— setting  off  value  of,  2  Cal.  14.5;  6  Cal.  319;  8  Cal.  165, 
511 :  14  Cal.  46A;  18  Cal.  217, 694;  25  Cal. 44;  23  Cal.  160, 330;  31  Cal. 487;  35 
Cal.  346;  47  Cal.  56;  51  Cal.  112. 

§  742.  The  court  in  which  an  action  is  pending  for  the 
recovery  of  real  property,  or  for  damages  for  an  injury 
thereto,  or  a  judge  thereof,  may,  on  motion,  iipon  noti(?e 
by  either  party,  for  good  cause  shown,  grant  nn  order  al- 
lowing to  such  party  the  right  to  enter  upon  the  property 
and  make  survey  and  measurement  thereof,  and  ot  any 
tunnels,  shafts,  or  drifts  therein,  for  the  purpose  of  the  acr 
tien,  even  though  entry  for  such  purpose  has  to  be  made 
through  other  lands  belonging  to  parties  to^the  actioUr 
[In  effect  March  10th,  1880.J 

Orders,  motions,  etc.— sec.  1003  et  »eq. 

§  743.  The  order  must  describe  the  property,  and  a 
copy  thereof  must  be  served  on  the  owner  or  occupant  ^ 
and  thereupon  such  party  may  enter  upon  the  property, 
with  necessary  surveyors  and  assistants,  and  make  such 
survey  and  measurement;  but  if  any  unnecessary  injury 
be  done  to  the  property,  he  is  liable  therefor. 

§  744.  A  mortgage  of  real  property  shall  not  be  deemed 
a  conveyance,  whatever  its  terms,  so  as  to  enable  the  owner 
of  the  mortgage  to  recover  possession  of  the  real  property 
without  a  foreclosure  end  sale. 

Oonstmcdon  of  section- under  Praetice  Act,  23  Cal.  16;  29  CaL  SSS. 

Conveyance  deemed  mortgage— />eed  apparently  absolute,  so  con* 
strued:  Civil  Code,  sec.  2f)25:  10  Cal.  197;  23  Cal.  116:  24  Cal.  385;  30  CaL 
685;  81  Cal.  305;  33  Cal.  333;  46  Cal.  299:  proof ,  Civil  Code.  sec.  2925;  13 
CaL  116;  15  Cal.  287;  27  Cal.  18, 603;  29  Cal.  18;  33  CaL  686;  86  Cal.  S8:  ftf 
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Cal.  454;  41  CaL  22:  43  Cal.  406;  SO  Cal.  207:  test,  42  CaL  169:  Drereqnls- 
Ites, 40  CaL  119.  Conditional  eonveyaneeyUyie construction, 22 Cal. 255: 
mortgage  mere  security.  9  Cal.  365;  16  Cal.  461;  17  Cal.  589;  21  Cal.  609. 
Whatever  its  termst  17  Cal.  580.  Mortgagee^*  possession.  Civil  Code,  sec 
2927;  15  Cal.  287;  22  Cal.  255, 330;  24  Cal.  472;  28  Cal.  809.  Contrary  con' 
struction,  when,  14  Cal.  256, 428;  18  Cal.  118;  26  CaL  505;  30  Cal.  289;  83 
Cal.  333:  38  Cal.  586;  42  CaL  75,236;  43  Cal.  597;  50  Cal.  23:  burden  of 
proof,  53  Cal.  395. 

§  745.  The  court  may  by  injunction,  on  good  cause 
Mhown,  restrain  the  party  in  possession  from  doing  any 
act  to  the  injury  of  real  property  during  the  foreclosure 
of  a  mortgage  thereon;  or,  after  a  sale  on  execution,  be- 
fore a  conveyance. 

^bijnnction— generalljr,  sees.  62S-533. 

Recelrer— sec.  664,  subd.  2. 

"Waste— Civil  Code,  sec.  2929:  10  Cal.  265:  24  CaL  467:  Bnckont  v. 
Swift,  27  Cal.  433:  fixtures,  10  Cal.  258;  14  Cal.  72;  23  Cal.  209. 

Foreclosure  of  mortgage— sec.  726  and  note. 

Szecntion  sales— «ec.  694  et  seq. 

§  746.  When  real  property  has  been  sold  on  execution, 
tbe  purchaser  thereof,  or  any  person  who  may  have  suc- 
ceeded to  his  interest,  may,  after  his  estate  becomes  abso- 
lute, recover  damages  for  injury  to  the  property  by  the 
tenant  in  possession  after  sale  and  before  possession  is  de- 
livered under  the  conveyance. 
See  note  on  Waste  to  sec.  745. 

§  747.  An  action  for  the  recovery  of  real  property 
against  a  person  in  possession  cannot  be  prejudiced  by  any 
alienation  made  by  such  person,  either  before  or  after  the 
commencement  of  the  action. 

Z«is  pendens— sec.  409  «id  note. 

§  748.  In  actions  respecting  mining  claims,  proof  must 
be  admitted  of  the  customs,  usages,  or  regulations  estab- 
lished and  in  force  at  the  bar  or  diggings  embracing  such 
claim;  and  such  customs,  usages,  or  regulations,  when  not 
in  conflict  with  the  laws  of  this  State,  must  govern  the  de- 
cision of  the  action. 

AQnlng  customs,  rules,  etc.— 3  CaL  224;  6  Cal.  435;  12  Cftl.  426, 534; 
;4  CaL  876;  15  Cal.  152;  16  Cal.  383;  17  Cid.  107:  18  Cal.  47.  682;  20  CaL 
196(23  CaL  245;  28  CaL  027;  31  CaL  887;  85  Cal. 80;  86  CaL 219;  42CaL626. 

Ck>PB  CIT.  PBoa— 94. 
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CHAPTER  IV. 

ACTIONS  FOR  THE  PARTITION   OF  REAL 

PROPERTY. 

S  752.  Who  may  bring  actions  for  partition. 
S  753.  Interests  of  all  parties  must  be  set  forth  In  the  complaint. 
I  7-')4.  Lleu-boldcrs  not  of  record  need  not  be  made  partieis. 
S  755.  Plaintiff  must  file  notice  of  lis  pendens. 
S  75d.  Summons  must  be  addressed  to  all  persons  hiterested  In  the 
property. 

757.  Unkuowu  parties  may  be  served  by  publication. 

753.  Answer  of  defendants,  what  to  contain. 

759.  The  rights  of  all  parties  may  be  ascertained  in  the  action. 

760.  Partialpiirtition. 
7i)l.  Lien-holders  must  be  made  parties,  or  a  referee  be  appointed  to 

ascertain  their  rights. 

S  762.  Lien-holders  must  be  notified  to  appear  before  the  referee  ap- 
pointed. 

S  763.  The  court  may  order  a  sale  or  partltioa,  and  appoint  referees 
therefor. 

S  764.  Partition  must  be  made  according  to  the  rights  of  the  parties, 
as  determined  by  the  court. 

I  765.  Referees  must  make  a  report  of  their  proceedings. 

I  766.  The  court  may  set  aside  or  affirm  report,  and  enter  judgment 
thereon.    Upon  whom  judgment  to  be  conclusive. 

!767.  Judgment  not  to  affect  tenants  for  years  to  the  whole  property. 
768.  Expenses  of  partition  must  be  apnortioned  among  the  parties. 
769.  A  lien  on  an  undivided  interest  of  any  party  is  a  charge  only  on 
the  share  assigned  to  such  party. 
S  770.  Estate  for  life  or  years  may  be  set  off  in  a  part  of  the  proper^ 

not  sold,  when  not  all  sold. 
I  771.  Application  of  proceeds  of  sale  of  incumbered  property. 
S  772.  Party  holding  other  securities  may  be  required  first  to  ezhanst 

tnem. 
t  773.  Proceeds  of  sale,  disposition  of. 

S  774.  When  paid  into  court,  the  cause  may  be  continued  for  tbe  d^ 
termination  of  the  claims  of  the  parties. 

775.  Sales  by  referees  must  be  at  public  auction. 

776.  The  court  must  dhrect  the  terms  of  sale  or  credit. 

777.  Referees  may  take  securities  for  purchase-money. 

778.  Tenants  whose  estate  has  been  sold  shall  receive  compensa- 
tion. 

The  court  may  fix  such  compensation. 

The  court  must  protect  tenants  unknown. 

Tbe  court  must  ascertain  and  secure  the  valniB  of  future  contin- 
gent or  vested  interests. 
S  782.  Terms  of  sale  must  be  made  known  at  the  time.  Lots  must  be 
sold  separately. 

783.  Who  may  not  be  purchasers. 

784.  Referee  must  make  a  report  of  the  sale  to  the  court. 

785.  If  confirmed,  conveyances  may  be  executed. 

786.  Proceeding  If  a  Iken-holder  become  a  purchaser. 

787.  Conveyance  must  be  recorded,  and  wiU  be  a  bar  against  parties. 

788.  Proceeds  of  sale  belonging  to  parties  unknown  must  be  invested 
for  their  benefit. 


OF  KSAI^  FWIPKHTr.         §§  752-3 
be  aads  !■  tte  name  of  llie  tkActttm 


comity. 

f  TSt.  Wtea  Uw  luuaesto  of  tlie  parties  are  aseertained.  acmulUei 
most  be  taben  in  tbieir  aamcs. 
Duties  of  tbe  den.  imkiu^  inTestmentB. 
WImh  imeqiial  poration  is  ovdoed,  compensation  maj  be  wA- 
joils^  >3  rertain  cases. 
|79S.  Tbe  ahare  of  an  Intantmay  be  paid  to  his  gnanlian. 
I IH.  Thegnardianof  an  Insane  person  roayreeeive  tbe  proceeds  of 

socb  party's  interest, 
i  m.  A  gnardian  may  consent  to  partition  wtOioat  action,  and  exe- 

ciucs  releases. 
{  7*16.  CoKtsof  partiti<Mi  a  lien  open  shares  oi  partners. 
S  797.  Tbe  coort,  by  consent,  may  appoint  a  sin^c  rof  oree. 
f  798b  Expenses  of  preTi<nis  liti^ition  for  c<munon  benefit  allowed. 

1799.  Abstract  of  title  lo  action  for  partition— when  cost  of  allowed. 
flOO.  Abstract,  liow  made  and  Terilied. 
fiOl.  Interest  allowed  on  distnusememtB  made  under  direction  of  the 
court. 

§  752.  TVlieii  seTeral  cotenants  hold  and  are  in  {tos-      tq 
session  of  real  property  as  parceners,  joint  tenants,  or      ceo 
tenants  in  common,  in  which  one  or  more  of  them  have    ^^  ^^ 
an  estate  of  inheritance,  or  for  life  or  lives,  or  for  years, 
an  action  may  be  brought  by  one  or  more  of  such  persons 
for  a  partition  thereof  according  to  the  respective  rights 
of  the  persons  interested  therein,  and  for  a  sale  of  sach 
property,  or  a  part  thereof,  if  it  appear  that  a  partition 
cannot  be  made  without  great  prejudice  to  the  owners. 

ftoceedings  for  partitiozft— are  special  and  stitntory,  19  CaL  210: 
fipiitable  cbaractCT,  35  CaL  576;  delayed,  when,  21  Cal.  131. 

Object  of  partition— 27  CaL  91;  35  CaL  576. 

Tenants  in  common— seeking  partition,  etc,  3  Cal.  SO ;  36  CaL  112:  37 
CaL  520. 

Estate  of  inheritance,  etc.— mining  interests.  23  Cal.  SOI. 

Collateral  relief-taking  accomit,  etc.,  16  CaL  464;  26  Cal.  69. 

Parol  partttion-24  CaL  213, 268;  27  CaL  418;  46  CaL  361;  LanteimaD 
V.  Williams.  Jnne  4th,  1880, 5  l*ac.  C.  L.  J.  527.  * 

Partition  of  easementa— Civil  Code.  sec.  807. 

§  753.  The  interests  of  all  persons  in  the  property, 
whether  such  persons  be  known  or  unknown,  must  be  set 
forth  in  the  complaint  specifically  and  particularly,  as  far 
as  known  to  the  plaintiff;  and  if  one  or  more  of  the  par- 
ties, or  the  share  or  quantity  of  interest  of  any  of  the 
parties,  be  unknown  to  the  plaintiff,  or  be  uncertain  or 
contingent,  or  the  ownership  of  the  inheritance  depend 
upon  an  executory  devise,  or  the  remainder  be  a  contin- 

Sent  remainder,  so  that  such  parties  cannot  be  named, 
iiat  fact  must  be  set  forth  in  the  complaint. 
Complaint  In  partition— ^6  Cal.  69;  27  Cal.  329;  40  Cal.  493;  48  CaL 
194;  Lanterman  v.  Williams,  June  4th,  1880,5  Pac.  <\  L.  J.  627:  com* 
piaJnt  generally,  sec.  428,  and  notes.   Parties,  sec.  754;  27  Cal.  329;  39 
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ral.  576;  S8  Cal.  113;  88  Cal.  638:  sees.  384, 887;  Mid  ffeneiallv,  sees.  867- 
38^1.  Unknoten  persoiu,  use  of  fictitious  names,  sec.  474 ;  and  as  to  sunif 
moDS,  see  sec.  756. 

Abstract  of  title— procured  before  suit,  sec  799. 

§  754.  No  person  having  a  conveyance  of  or  claiming 
B  lien  on  the  property,  or  some  part  of  it,  need  be  made  a 
party  to  the  action,  unless  such  conveyance  or  lien  appear 
of  record. 

Parties— see  under  Cohplaiztt  in  PABTiTioif ,  sec.  793». 

§  755.  Inimediately  after  filing  the  complaint  in  the 
Superior  Court,  the  plaintiff  must  record  in  the  office  of 
the  recorder  of  the  county,  or  of  the  several  counties  in 
which  the  property  is  situated,  a  notice  of  the  pendency 
of  the  action,  containing  the  names  of  the  parties  so  far 
ns  known,  the  object  of  the  action,  and  a  description  of 
the  property  to  be  affected  thereby.  From  the  time  of 
filing  such  notice  for  record,  all  persons  shall  be  deemed 
to  have  notice  of  the  pendency  of  the  action.  [In  effect 
March  10th,  1880.] 

Lis  pendens— sec.  409  and  notes. 

§  756.  The  summons  must  be  directed  to  all  the  joint 
tenants  and  tenants  in  common,  and  all  persons  having 
any  interest  in,  or  any  liens  of  record  by  mortgage,  judg- 
ment, or  otherwise,  upon  the  property,  or  upon  any  par- 
ticular portion  thereof;  and  generally,  to  all  persons 
unknown  who  have  or  claim  any  interest  in  the  property. 

Sammons  in  partition— 35  Cal.  587 :  generally,  sees.  405-416;  and  as  to 
contents,  see  sec.  407  and  note. 

§  757.  If  a  party  having  a  share  or  interest  is  unknown, 
or  any  one  of  the  known  parties  reside  out  of  the  State, 
/)r  cannot  be  found  therein,  and  such  fact  is  made  to  ap- 
pear by  affidavit,  the  summons  may  be  served  on  such 
absent  or  unknown  party  by  publication,  as  in  other 
cases.  When  publication  is  made,  the  summons,  as  pub- 
lished, must  be  accompanied  by  a  brief  description  of  the 
property  which  is  the  subject  of  the  action. 

Service  by  pablication— sees.  412, 413,  and  notes. 

§  753.  The  defendants  who  have  been  personally 
served  with  the  summons  and  a  copy  of  the  complaint,  or 
who  have  appeared  without  such  service,  must  set  forth 
in  their  answers,  fully  and  particularly,  the  origin,  nature, 
and  extent  of  their  respective  interests  in  the  property; 
and  if  such  defendants  claim  a  lien  on  the  property  by 
mortgage,  judgment,  or  otherwise,  they  must  state  the 
original  amount  and  date  of  the  same,  and  the  sum  r»- 
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maining  due  thereon;  also  whether  the  same  has  ^een 
secured  in  any  other  way  or  not;  and  if  secured,  the 
nature  and  extent  of  such  security,  or  they  are  deemed 
to  have  waived  their  right  to  such  lien. 

Answer  in  partition— 27  CaL  329;  33  Cal.  467 ;  Lauterman  v.  Williams, 
June  4th,  1880, 5  Pac.  G.  L.  J.  527 :  late  filing  allowed,  46  Cal.  377 :  plead- 
Injr  disbursements,  sec.  796;  answer  generally,  sec.  437,  and  notes. 

§  759.  The  rights  of  the  several  parties,  plaintiff  as 
well  as  defendant,  may  be  put  in  issue,  tried,  and  deter- 
mined in  such  action;  and  when  a  sale  of  the  premises  is 
necessary,  the  title  must  be  ascertained  by  proof  to  the 
satisfaction  of  the  court,  before  the  judgment  of  sale  can 
be  made;  and  where  service  of  the  complaint  has  been 
made  by  publication,  like  proof  must  be  required  of  the 
right  of  the  absent  or  unknoTiTi  parties,  before  such  judg- 
ment is  rendered;  except  that  where  there  are  several 
unknown  persons  having  an  interest  in  the  property,  their 
rights  may  be  considered  together  in  the  action,  and  not 
as  between  themselves. 

Issues  tried— 27  Cal.  329;  32  Cal.  289;  33  CaL  459;  48  Cal.  394. 

Mode  of  trial— 33  CaL  4G7:  by  referee,  when,  35  Cal.  549;  43  Cal.  625. 

Interlocatory  decree— review  of,  and  generally,  see  Obdeb  tos 
Pabtition,  sec  763n. 

Final  judgment— sec.  766,  and  note. 

§  760.  "Whenever  from  any  cause  it  is,  in  the  opinion 
of  the  court,  impracticable  or  highly  inconvenient  to 
make  a  complete  partition,  in  the  first  instance,  among  all 
the  parties  in  interest,  the  court  may  first  ascertain  and 
determine  the  shares  or  interest  respectively  held  by  the 
original  cotenants,  and  thereupon  adjudge  and  cause  a 
partition  to  be  made,  as  if  such  original  cotenants  were 
the  parties  and  sole  parties  in  interest,  and  the  only 
parties  to  the  action,  and  thereafter  may  proceed  in  like 
manner  to  adjudge  and  make  partition  separately  of  each 
share  or  portion  so  ascertained  and  allotted,  as  between 
those  claiming  under  the  original  tenant  to  whom  the 
same  shall  have  been  so  set  apart,  or  may  allow  them  to 
remain  tenants  in  common  thereof,  as  they  may  desire. 

§  76X.  If  it  appears  to  the  court,  by  the  certificate  of 
the  county  recorder  or  county  clerk,  or  by  the  sworn  or 
Teriiied  statement  of  any  person  who  may  have  examined 
or  searched  the  records,  tnat  there  are  outstanding  liens 
or  incumbrances  of  record  upon  such  real  property,  or 
any  part  or  portion  thereof,  which  existed  and  were  of 
record  at  the  time  of  the  commencement  of  the  action, 
and  the  persons  holding  such  liens  are  not  made  parties 
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to  tbe  action,  the  conrt  mast  either  order  sucH  persons  to 
he  made  parties  to  the  action,  by  an  amendment  or  sup- 
plemental complaint,  or  appoint  a  referee  to  ascertain 
whether  or  not  such  liens  or  incumbrances  have  been  paid, 
or  if  not  paid,  what  amount  remains  due  thereon,  and 
their  order  among  the  liens  or  incumbrances  j^everally 
held  by  such  persons  and  the  parties  to  the  action,  and 
whether  the  amount  remaining  due  theteon  has  been 
secured  in  any  manner,  and  IT  secured,  the  nature  and 
extent  of  the  security. 

§  762.  The  plaintiff  must  cause  a  notice  to  be  served, 
a  reasonable  time  previous  to  the  day  for  appearance  be- 
fore the  referee  appointed  as  provided  in  the  last  section, 
on  each  person  having  outstanding  liens  of  record,  who  is 
not  a  party  to  the  action,  to  appear  before  the  referee  at 
a  specitied  time  and  place,  to  make  proof,  by  his  own  affi- 
davit or  otherwise,  of  the  amount  due  or  to  become  due 
contingently  or  absolutely  thereon.  In  case  such  person 
be  absent,  or  his  residence  be  unknown,  service  may  be 
made  by  publication,  or  notice  to  his  agents,  under  the 
direction  of  the  court,  in  such  manner  as  may  be  proper. 
The  report  of  the  referee  thereon  must  be  made  to  the 
court,  and  must  be  confirmed,  modified,  or  set  aside,  and 
a  new  reference  ordered,  as  the  justice  of  the  case  may 
require. 

§  763.  If  it  be  alleged  in  the  complaint  and  established 
by  evidence,  or  if  it  appear  by  the  evidence  without  such 
allegation  in  the  complaint  to  the  satisfaction  of  the  court, 
that  the  property  or  any  part  of  it  is  so  situated  that  par- 
tition cannot  be  made  without  great  prejudice  to  the 
owners,  the  court  may  order  a  sale  thereof;  otherwise, 
upon  the  requisite  proofs  being  made,  it  must  order  a 
partition  according  to  the  respective  rights  of  the  parties 
as  ascertained  by  the  court,  and  appoint  three  ref- 
erees therefor,  and  must  designate  the  portion  to  remain 
undivided  for  the  owners  whose  interests  remain  un- 
known, or  are  not  ascertained;  provided,  that  when  the 
Bite  of  an  incorporate  city  or  town  is  included  within  the 
exterior  bouhdaries  of  the  property  to  be  partitioned, 
then,  on  said  fact  being  established  by  evidence,  the  fol- 
lowing proceedings  shall  be  had:  The  court  shall  there- 
upon direct  the  relerees  to  survey  and  appraise  the  entire 
property  to  bo  partitioned  by  actual  lots  and  subdivisions 
tlien  existing  in  the  actual  possession  of  the  several  ten- 
ants in  common,  exclusive  of  the  value  of  improvements 
thereon,  first  setting  apart  necessary  portions  of  the  prop- 
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erty  for  ways,  roads,  and  streets,  as  in  section  seven 
Landred  and  sixty-four  of  this  Code  provided,  and  to  re- 
port such  survey  and  separate  appraisement  on  each  lot 
and  subdivision  to  the  court.  The  court  may  confirm, 
change,  modify,  or  set  aside  the  report  in  whole  or  in  part, 
and  if  necessary  appoint  new  referees.  When,  after  the 
final  confirmation  of  the  report  of  such  survey  and  ap- 
praisement, it  shall  appear  by  evidence  to  the  satisfaction 
of  the  court  that  an  equitable  partition  of  the  whole  prop- 
erty is  impracticable,  and  a  sale  of  the  site  of  such  city 
or  town,  or  any  liortion  thereof,  will  be  for  the  best  inter- 
ests of  the  owners  of  tbe  whole  property,  it  shall  order  a 
sale  thereof;  prodded,  that  within  sixty  days  thereafter 
any  tenant  in  common,  or  tenants  in  common,  having  im- 
provements erected  on  any  town  or  city  lot  or  subdivis- 
ion included  in  such  order  of  sale,  shall  have  the  prior 
right  to  purchase  the  same  at  such  appraised  valuation, 
and  may  pay  into  court  the  amount  so  appraised  as  the 
value  thereof,  and  upon  such  payment  the  title  shall  vest 
in  such  purchaser  or  purchasers,  and  the  court  shall  cause 
to  be  executed  by  said  referees  a  deed  for  such  lot  or  sub- 
division in  fee  and  in  severalty  to  such  purchaser  or  pur- 
chasers; such  further  proceedings  shall  then  be  had  as  to 
the  remainder  of  the  property,  and  the  money  so  paid  to 
the  court,  as  by  this  chapter  provided.  If,  during  the 
pendency  of  the  action,  any  of  the  parties  die,  or  become 
insane  or  otherwise  incompetent,  tbe  proceedings  shall 
not  for  that  cause  be  delayed  or  suspended,  but  the  attorney 
who  has  appeared  for  such  party  may  continue  to  repre- 
sent such  interest;  and  in  case  any  such  party  has  not 
appeared  by  an  attorney,  the  court  shall  appoint  an 
attorney  to  represent  the  interest  which  was  held  by  such 
party,  until  his  heirs  or  legal  representatives,  or  success- 
ors in  interest,  shall  have  appeared  in  the  action;  and  an 
attorney  so  appointed  shall  be  allowed  by  the  court  a 
reasonable  compensation  for  his  services,  which  may  be 
taxed  as  costs  against  the  share  or  interest  represented 
by  such  attorney,  and  may  bo  adjudged  a  lien  there- 
on, in  the  discretion  of  the  court.  [In  effect  April  12th, 
1880.] 

Appear  by  the  evidence— 23  Cal.  501. 

Partition  cannot  be  made— 27  Cal.  91. 

Sale— sees.  771-794. 

Order  for  partition— Interloeutory  character,  35  Cal.  549.  Jndispensch 
hie,  53  Cal.  24.  Heview  qf,  new  trial,  43  Cal.  625;  45  Cal.  119:  appeal,  S8 
Cal.  ()38;  43  Cal.  625. 

.  Beforee,  single— sec.  797;  where  sale,  23  Cal.  508, 
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TBI  §  764.  In  making  partition,  the  referees  mast  divide  the 

cop  property,  and  allot  the  several  portions  thereof  to  tho 
108  270  respective  parties,  quality  and  quantity  relatively  consid* 
ered,  according  to  the  respective  rights  of  the  parties  as 
determined  by  the  court,  pursuant  to  the  provisions  of 
this  chapter,  designating  the  several  portions  by  proper 
landmarks,  and  may  employ  a  surveyor  with  the  neces- 
sary assistants  to  aid  them.  Before  making  partition  or 
sale,  the  referees  may,  whenever  it  will  be  wr  the  advan- 
tage of  those  interested,  set  apart  a  portion  of  the  prop- 
erty for  a  way,  road,  or  street,  and  the  portion  so  set 
apart  shall  not  be  assigned  to  any  of  the  parties  or  sold, 
but  shall  remain  an  open  and  public  way,  road,  or  street, 
unless  the  referees  shall  set  tne  same  apart  as  a  private 
way  for  the  use  of  the  parties  interested,  or  some  of  them, 
theur  heirs  and  assigns,  in  which  case  it  shall  remain  such 
private  way.  Whenever  the  referees  have  laid  out  on  any 
tract  of  land  roads  sufficient  in  the  judgment  of  said  ref- 
erees to  accommodate  the  public  and  private  wants,  they 
shall  report  that  fact  to  the  court,  and  upon  the  confirms^ 
tion  of  their  report  all  other  roads  on  said  tract  shall  ceaso 
to  be  public  highways.  Whenever  it  shall  appear,  in  an 
action  for  partition  of  lands,  that  one  or  more  of  the  ten- 
ants in  common,  being  the  owner  of  an  undivided  interest 
in  the  tract  of  land  sought  to  be  partitioned,  has  sold  to 
another  person  a  specific  tract  by  metes  and  bounds  out  of 
the  common  land,  and  executed  to  the  purchaser  a  deed  of 
conveyance,  purporting  to  convey  the  whole  title  to  such 
specific  tract  to  the  purchaser  in  fee  and  in  severalty,  the 
land  described  in  such  deed  shall  be  allotted  and  set  apart 
in  partition  to  such  purchaser,  his  heirs  or  assigns,  or  in 
sucn  other  manner  as  shall  make  such  deed  effectual  as  a 
conveyance  of  the  whole  title  to  such  segregated  parcel, 
if  such  tract  or  tracts  of  land  can  be  so  allotted  or  set 
apart  without  material  injury  of  the  rights  and  interests 
01  the  other  cotenants  who  may  not  have  joined  in  such 
conveyance;  provided^  that  in  all  cases  the  court  shall 
direct  the  referees,  in  makiug  partition  of  land,  to  allot 
the  share  of  each  of  the  parties  owning  an  interest  in  the 
whole  or  in  any  part  of  the  liremises  sought  to  be  parti- 
tioned, and  to  locate  the  share  of  each  cotenant,  so  as  to 
embrace  as  far  as  practicable  the  improvements  made  by 
such  cotenant  upon  the  property,  and  the  value  of  the  im- 
provements made  by  the  tenants  in  common  must  be  ex- 
cluded from  the  valuation  in  making  allotments,  and  the 
land  must  be  valued  without  regard  to  such  im;)rove- 
ment,  in  case  the  same  can  be  done  without  material  in- 
jury to  the  rights  and  interests  of  the  other  tenants 
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in  common  owning  such  land.     [Approved  April  3rd« 
187G.] 

Spociflo  tract— 85  Cal.  578. 
Improvements— 35  Cal.  102. 
Homestead— 46  CaL  259. 

§  765.  The  referees  mast  make  a  report  of  their  pro>      765 
ceedings,  specifying  therein  the  manner  in  which  they      ccp 
executed  their  trust,  and  describiujf  the  property  divided,     ^   ^^ 
and  the  shares  allotted  to  each  party,  with  a  particular 
description  of  each  share. 

§  766.  The  court  may  confirm,  change,  modify  or  set 
aside  tho  report,  and  if  necessary,  appoint  new  referees.      766 
Upon  the  report  being  confirmed,  judgment  must  be  ren-    J^^'P 
dered  that  snch  partition  be  effectual  forever,  which  judg-    ^    ^ 
ment  is  binding  and  conclusive: 

1.  On  all  persons  named  as  parties  to  the  action,  and 
their  legal  representatives,  who  have  at  the  time  any  in- 
terest in  tlie  property  divided,  or  any  part  thereof,  as 
owners  in  fee  or  as  tenants  for  life  or  for  years,  or  as  en- 
titled to  the  reversion,  remainder,  or  the  inheritance  of 
such  property,  or  any  part  thereof,  after  the  determination 
of  a  particular  estate  therein,  and  who  by  any  contingency 
may  be  entitled  to  a  beneficial  interest  in  the  property,  or 
who  have  an  interest  in  any  undivided  share  thereof,  as 
tenants  for  years  or  for  life; 

2.  On  all  persons  interested  in  the  property,  who  may 
be  unknown,  to  whom  notice  has  been  given  of  the  action 
for  partition  by  publication; 

3.  On  all  other  persons  claiming  from  such  parties  or 
persons,  or  either  of  them. 

And  no  judgment  is  invalidated  by  reason  of  the  death 
of  any  party  oef ore  linal  judgment  or  decree;  but  sue) i 
judgment  or  decree  is  as  conclusive  against  the  heirs,  legal 
representatives,  or  assigns  of  such  decedent,  as  if  it  had 
been  entered  before  his  death. 

Judgment  of  partition— «cope  of,  41  Cal.  679;  binding  effect  of,  32 
Cal.  283;  35ral.57G;  50  Cal.  376;  51  Cal.  429, 440;  63  CaL  362:  appeal  from, 
partled  uotifled  on,  38  Cal.  638. 

§  767.  The  judgment  does  not  affect  tenants  for  years 
less  than  ten,  to  the  whole  of  the  property  which  is  the 
subject  of  the  partition. 

§  768.  The  expenses  of  the  referees,  including  those  of 
a  surveyor  and  his  assistants,  when  employed,  must  be 
ascertained  and  allowed  by  the  court,  and  the  amount 
thereof,  together  with  the  fees  allowed  by  the  court,  in  its 
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discretion,  to  the  referees,  must  be  apportioned  amons 
the  different  parties  to  the  action,  equitably. 

Fees  of  referees— «ee  sec.  1028. 
•     Attorneys'  fees— see  sec.  280  of  Practice  Act  of  1872,  p.  671  of  this  book. 

§  769.  When  a  lien  is  on  an  undivided  interest  or  estate 
of  any  of  the  parties,  such  lien,  if  a  partition  be  made, 
sliall  thenceforth  be  a  charge  only  on  the  share  assigned 
to  such  party;  but  such  share  must  be  first  charged  with 
Its  just  proportion  of  the  costs  of  the  partition,  in  prefer- 
ence to  such  lien. 

770 

ccp  §  770.  When  a  part  of  the  property  only  is  ordered 

103  454  to  be  sold,  if  there  be  an  estate  lor  life  or  years,  in  an  un- 
divided share  of  the  whole  property,  such  estate  may  he 
Bet  off  in  any  part  of  the  property  not  ordered  to  be  sold. 

§  771.  The  proceeds  of  the  sale  of  incumbered  pTop- 
erty  must  be  applied  under  the  direction  of  the  court,  as 
follows: 

1.  To  pay  its  just  proportion  of  the  general  costs  of  the 
action; 

2.  To  pay  the  costs  of  the  reference; 

3.  To  satisfy  and  cancel  of  record  the  several  liens  in 
their  order  of  priority,  by  payment  of  the  sums  due  and 
to  become  due;  the  amount  due  to  be  verified  by  affidavit 
at  the  time  of  payment ; 

4.  The  residue  among  the  owners  of  the  property  sold, 
according  to  their  respective  shares  therein. 

§  772.  Whenever  any  party  to  an  action,  who  holds  a 
lien  upon  the  property,  or  any  part  thereof,  has  other 
securities  for  the  payment  of  the  amount  of  such  lien,  the 
court  may,  in  its  discretion,  order  such  securities  to  be  ex- 
hausted before  a  distribution  of  the  proceeds  of  sale,  or 
may  order  a  just  deduction  to  be  made  from  the  amount 
of  the  lien  on  the  property,  on  account  thereof. 

§  773.  The  proceeds  of  sale  and  the  securities  taken  by 
the  referees,  or  any  part  thereof,  must  be  distributed  by 
them  to  the  persons  entitled  thereto,  whenever  the  court 
so  directs.  But  in  case  no  direction  be  given,  all  of  sucli 
proceeds  and  securities  must  be  paid  into  court,  or  depos- 
ited therein,  or  as  directed  by  the  court. 

Deposit  in  court— «ecs.  573-o74, 2102. 

§  774.  When  the  proceeds  of  the  sale  of  any  share  or 
parcel  belonging  to  persons  who  are  parties  to  the  action, 
and  who  are  known,  are  paid  into  court,  the  action  may 
be  continued  as  between  such  parties,  for  the  determina- 
tion of  their  respective  claims  thereto,  which  must  be 
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certained  and  adjudfi^ed  by  the  court.  Further  testimony 
may  be  taken  in  court,  or  by  a  referee,  at  the  discretion  of 
tbe  court,  and  the  court  may,  if  necessary,  require  such 
])artie8  to  present  the  facts  or  law  in  controversy,  by 
pleadings,  as  in  an  original  action. 

§  775.  All  sales  of  real  property,  made  by  referees  un- 
der this  cliapter,  must  be  made  at  public  auction  to  the 
highest  bidder,  upon  notice  published  in  the  manner  re- 
quired, for  the  sale  of  real  property  on  execution.  The 
notice  must  state  the  terras  of  sale,  and  if  the  property  or 
any  part  of  it  is  to  be  sold  subject  to  a  i)rior  estate,  charge, 
or  lien,  that  must  be  stated  in  the  notice. 

Terms,  distinct  lots— sec.  782. 

Notice  of  ezeontion  sales— sees.  693, 693:  proceedings,  sec.  694  el  $eq. 

§  776.  The  court  must,  in  the  order  for  sale,  direct  the 
terms  of  credit  which  may  be  allowed  for  the  purchase- 
money  of  any  portion  of  the  premises  of  which  it  may 
direct  a  sale  on  credit,  and  for  tliat  portion  of  which  the 
purchase-money  is  required,  by  the  provisions  hereinafter 
contained,  to  be  invested  for  the  benetit  of  unknown  own- 
ers, infants,  or  parties  out  of  the  State. 

§  777.  The  referees  may  take  separate  mortgages  and 
other  securities  for  the  whole,  or  convenient  portions  of 
tbe  purchase-money,  of  such  parts  of  the  property  as  are 
directed  by  the  court  to  be  sola  on  credit,  for  tiie  shares  of 
any  known  owner  of  full  age,  in  the  name  of  such  owner; 
and  for  the  shares  of  an  iiitant,  in  the  name  of  the  guar- 
dian of  such  infant;  and  for  other  shares,  in  the  name  of 
the  clerk  of  the  county  and  his  successors  in  office. 

§  778.  The  person  entitled  to  a  tenancy  for  life,  or 
years,  whose  estate  has  been  sold,  is  entitled  to  receive 
such  sum  as  may  be  deemed  a  reasonable  satisfaction  for 
Buch  estate,  and  which  the  person  so  entitled  may  consent 
to  accept  instead  thereof,  by  an  instrument  in  writing, 
Aled  with  the  clerk  of  the  court.  Upon  the  iiling  of  such 
consent,  the  clerk  must  enter  the  same  in  the  minutes  of 
the  court. 

§  779.  If  such  consent  be  not  given,  filed,  and  entered, 
as  provided  in  the  last  section,  at  or  before  a  judgment  of 
sale  is  rendered,  the  court  must  ascertain  and  determine 
what  proportion  of  the  proceeds  of  the  sale,  after  deduct- 
ing expenses,  will  be  a  just  and  reasonable  sum  to  be 
allowed  on  account  of  such  estate;  and  must  order  the 
same  to  be  paid  to  such  party,  or  deposited  in  court  fof 
him,  as  the  case  may  require. 
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§  780.  If  tbe  persons  entitled  to  such  estate  for  life  or 
years  be  unknown,  the  court  must  provide  for  the  protec- 
tion of  their  rights,  in  the  same  manner,  as  far  as  may  be, 
as  if  they  were  known  and  had  appeared. 

§  781.  In  all  cases  of  sales,  when  it  appears  that  any 
person  has  a  vested  or  contingent  future  right  or  estate  in 
any  of  the  property  sold,  the  court  must  ascertain  and 
settle  the  proportional  value  of  such  contingent  or  vested 
right  or  estate,  and  must  direct  such  proportion  of  the 
proceeds  of  the  sale  to  be  invested,  secured,  or  paid  over, 
in  such  manner  as  to  protect  the  rights  and  interests  of 
the  parties. 

§  782.  In  all  cases  of  sales  of  property  the  terms  must 
be  made  known  at  the  time;  and  if  the  premises  consist 
of  distinct  farms  or  lots,  they  must  be  sold  separately. 

§  783.  Neither  of  the  referees,  nor  any  person  for  the 
benefit  of  either  of  them,  can  be  interested  in  any  pur- 
chase; nor  can  a  guardian  of  an  infant  party  be  interested 
in  the  purchase  of  any  real  property,  being  the  subject  of 
the  action,  except  for  the  beneht  of  the  infant.  All  sales 
contrary  to  the  provisions  of  this  section  are  void. 

§  784.  After  completing  a  sale  of  the  property,  or  any 
part  thereof  ordered  to  be  sold,  the  referees  must  report 
the  same  to  the  court,  with  a  description  of  the  different 
parcels  of  land  sold  to  each  purchaser;  the  name  of  the 

Surchaser;  the  price  paid  or  secured;  the  terms  and  con- 
itions  of  the  sale,  and  the  securities,  if  any,  taken.  The 
report  must  be  filed  in  the  office  of  the  clerk  of  the  county 
where  the  property  is  situated. 

§  785.  If  the  sale  be  confirmed  by  the  court,  an  order 
must  be  entered,  directing  the  referees  to  execute  convey- 
ances and  take  securities  pursuant  to  such  sale,  which 
they  are  hereby  authorized  to  do.  Such  order  may  also 
give  directions  to  them  respecting  the  disposition  of  the 
proceeds  of  the  sale. 

§  786.  When  a  part>  entitled  to  a  share  of  the  proi>erty. 
or  an  incumbrancer  entitled  to  have  his  lien  paid  out  of 
the  sale,  becomes  a  purchaser,  the  referees  may  take  his 
receipt  for  so  much  of  the  proceeds  of  the  sale  as  belongs 
to  him. 

f787.  The  conveyances  must  be  recorded  in  the  county 
ere  the  premises  are  situated,  and  shall  be  a  bar  against 
all  persons  interested  in  the  property  in  any  way  who 
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shall  have  heen  named  as  parties  in  the  action,  and 
against  nil  such  parties  and  persons  as  were  unknown,  if 
the  summons  was  served  by  publication,  and  aj^ainst  all 
persons  claiming  under  them,  or  either  of  thera,  and 
against  all  persons  having  unrecorded  deeds  or  lions  at 
the  commencement  of  the  action.  [In  effect  July  1st, 
1874.] 

§  788.  When  there  are  proceeds  of  a  sale  belonging  to 
an  unknown  owner,  or  to  a  person  without  the  State,  who 
has  no  leg^al  representative  within  it,  the  same  must  be 
invested  in  bonds  of  this  State  or  of  the  United  States, 
for  the  benefit  of  the  persons  entitled  thereto. 

§  789.  When  the  security  of  the  proceeds  of  sale  is 
taken,  or  when  an  investment  of  any  such  proceeds  is 
made,  it  must  be  done,  except  as  herein  otherwise  x)ro- 
vided,  in  the  name  of  the  clerk  of  the  county  where  the 
papers  are  liled,  and  his  successors  in  oftice,  who  must 
Lold  the  same  for  the  use  and  benefit  of  the  parties  in- 
terested, subject  to  the  order  of  the  court. 

§  790.  Wben  security  is  taken  by  the  referees  on  a 
sale,  and  the  parties  interested  in  such  security,  by  an  in- 
strument in  writing,  under  their  hands,  delivered  to  the 
referees,  agree  upon  the  shares  and  proportions  to  which 
they  are  respectively  entitled;  or  when  shares  and  propor- 
tions have  t)een  previously  adjudged  by  the  court,  such 
lecurities  uiust  be  taken  in  the  names  of,  and  payable  to, 
the  parties  respectively  entitled  thereto,,  and  must  be  de- 
livered to  such  parties  upon  their  receipt  therefor.  Such 
agreement  and  receipt  must  be  returned  and  filed  with 
the  clerk. 

§  791.  The  clerk  in  whose  name  a  security  is  taken,  or 
by  whom  an  investment  is  made,  and  his  successors  in 
omce,  must  receive  the  interest  and  principal  as  it  becomes 
due,  and  apply  and  invest  the  same  as  the  court  may  di- 
rect; and  must  deposit  with  the  county  treasurer  all 
securities  taken,  and  keep  an  account  in  a  book  provided 
and  kept  for  that  purpose,  in  the  clerk's  office,  free  for 
inspection  by  all  persons,  of  investments  and  moneys  re* 
ceived  by  him  thereon,  and  the  disposition  thereof. 

§  792.  When  it  appears  that  partition  cannot  be  made 

equal  between  the  j}arti6s,  according  to  their  respective 

rights,  without  prejudice  to  the  rigots  and  interests  of 

.  iome  of  them,  and  a  partition  be  ordered,  the  court  may 

ftdjadge  compensation:  to  be  made  by  one  party  to  an- 

Coos  ckv.  Pboo.— 95. 
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Other,  on  account  of  the  inequality;  but  such  compensa- 
tion shall  not  be  required  to  be  made  to  others  by  owners 
unknown,  nor  by  un  infant,  unless  it  appears  that  such 
Infant  has  personal  property  safiicient  lor  that  purpose, 
and  that  his  interest  will  be  promoted  thereby.  And  in 
all  cases,  the  court  has  power  to  make  compensatory  ad- 
justment between  the  respective  parties,  according  to  the 
ordinary  x)rinciples  of  equity. 
Deposit  in  court,  sees.  573, 2104. 

§  793.  When  the  share  of  an  infant  is  sold,  the  pro- 
reeds  of  the  sale  may  be  paid  by  the  referee  making  the 
sale,  to  his  general  guardian,  or  the  special  guardian  ap- 
pointed for  111 m  in  the  action,  upon  giving  tlio  security 
required  by  law  or  directed  by  order  of  the  court. 

General  guardian— sees.  1747-1800. 

Graardian  ad  litem— generally,  sees.  372,  373:  in  partititni,  llmitad 
powers,  rj  Cal.  210. 

§  794.  The  guunlian  who  may  be  entitled  to'  the  cus- 
tody and  management  of  the  estate  of  an  insane  person, 
f  >r  other  person  adjudged  incapable  of  conducting  his  owu 
uifuii's,  wliose  interest  in  real  i)roperty  has  been  sold,  may 
receive,  in  behalf  of  such  x^ersou,  his  share  of  the  pro- 
ceeds of  such  real  property  from  the  referees,  on  execut- 
ing, with  sufdcient  sureties,  an  undertaking,  approved  by 
a  judge  of  thu  court,  that  he  will  faithfully  discharge  the 
trust  reposed  in  him,  and  will  render  u  true  and  just  ac- 
count to  the  person  entitled,  or  to  hLs  legal  representative. 
[In  effect  March  10th,  1880.] 

Gaardians— «ec.  793ii. 

§  795.  The  general  guardian  of  an  infant,  and  the 
guardian  entitled  to  the  custody  and  management  of  the 
estate  of  an  insane  person,  or  other  person  adjudged  inca- 
pable of  conducting  his  own  affairs,  who  is  interested  in 
real  estate  held  in  joint  tenancy,  or  in  common,  or  in 
any  other  manner  so  as  to  authorize  his  being  made  a 
party  to  an  action  for  the  partition  thereof,  may  consent 
to  a  partition  without  action,  and  agree  upon  the  share  to 
be  set  off  to  such  infant  or  other  pei'son  entitled,  and  mav 
execute  a  release,  in  his  behali,  to  the  owners  of  the 
shares,  of  the  parts  to  which  they  may  be  respectirely 
entitled,  upon  an  order  of  the  court. 

Gaardians-sec.  793n. 

§  796.  The  costs  of  partition,  including  reasonable 

ecD    '  '^o^^i^^®^  ^^^t  expended  by  the  plaintiff  or  either  of  the 

103  170     defendants,  for  the  common  benelit,  fees  of  referees,  and 
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other  diBbnrsements,  must  be  paid  by  the  parties  respect- 
ively entitled  to  share  in  the  lands  divided,  in  proportion 
to  their  respective  interests  therein,  and  may  be  included 
and  specitied  in  the  judgment.  In  tbat  case,  they  shall 
be  a  lien  on  the  several  shares,  and  the  judgment  may  be 
enforced,  by  execution,  against  such  shares,  and  against 
otlier  property  held  by  tne  respective  parties.  When, 
however,  litigation  arises  between  some  of  the  parties 
only,  tlie  court  may  require  the  expense  of  such  litigation 
to  be  paid  by  the  parties  thereto,  or  any  of  them.  [In 
effect  July  1st,  1874.] 

Costa— 16  Cal.  471. 

Beferees'  fees,  etc.- sec.  678  and  note. 

§  797.  Tlie  court,  with  the  consent  of  the  parties,  may 
appoint  a  single  referee,  instead  of  three  referees,  in  the 
proceedings  under  the  provisions  of  this  chapter;  and  the 
single  referee,  when  tliUH  appointed,  has  all  the  powers 
ami  may  perform  all  the  duties  required  of  the  three  ref- 
erees. 

§  798.  If  it  appear  that  other  actions  or  proceedings 
have  been  necessarily  prosecuted  or  dtifended  by  any  one 
of  the  tenants  in  common,  for  the  protection,  conlirmation, 
or  perfecting  of  the  title,  or  settiug  the  bouudarles,  or 
making  a  survey  or  surveys  of  the  estate  partitioned,  the 
court  shall  allow  to  the  parties  to  the  aciiou  who  have 
paid  the  expense  of  such  litigation  or  other  proceedings, 
all  the  expenses  necessarily  iucurred  therein,  except 
counsel  fees,  which  shall  have  accrued  to  the  common 
benetlt  of  the  other  tenants  in  common,  with  interest 
thereon  from  the  date  of  making  the  said  expenditures, 
and  in  the  same  kind  of  money  expended  or  paid,  and 
tlie  same  must  be  pleaded  and  allowed  by  the  court  and 
included  in  the  iinal  judgment,  and  shall  be  a  lien  upon 
the  share  of  each  tenant,  respectively,  iu  proportion  to 
his  interest,  and  shall  be  enforced  in  the  same  manner  as 
taxable  costs  of  partition  are  taxed  and  collected.  [Ap- 
proved February  4th,  187G.J 

§  799.  If  it  appears  to  the  court  that  it  was  necessary 
to  have  made  an  abstract  of  the  title  to  the  property  to 
be  partitione<l,  and  such  abstract  shall  have  been  pro- 
cured by  the  plaintiff,  or  if  the  plaintiff  shall  have  failed 
to  have  the  same  made  before  the  commencement  of  the 
action,  and  any  oue  of  the  defendants  shall  have  had 
such  abstract  afterward  made,  the  cost  of  the  abstract, 
with  interest  thereon  from  the  time  the  same  is  subject  to 
the  inspection  of  the  respective  parties  to  the  action,  must 
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I»e  allowed  and  tnxed.  Whenever  sucli  abstract  is  pro- 
duced [procured  ?]  by  the  plaintiff,  before  tbe  commeuce- 
incnt  of  tbe  action,  he  must  ille  \rlth  his  complaiut  a  no- 
tice that  an  abstract  of  the  title  has  been  made,  and  is  sub- 
ject to  the  inspection  and  use  of  all  tlie  ]mrtios  to  the 
action,  designating  therein  wLere  tho  abstract  will  be  kept 
for  inspection.  But  if  the  jilaintiil  shall  Iiave  failed  to 
]irucure  such  abstract  before  commencing  the  actiun.  aud 
any  defoudant  shall  procure  the  same  to  be  made,  ho  shal  I, 
:iH  Huon  as  he  has  directed  it  to  bt)  made,  tile  a  no?  ice  there- 
of in  the  action,  with  the  clerk  of  the  court,  stating  who  is 
making  the  same  and  where  it  will  be  kept  when  linished. 
The  court  or  tho  judge  tliereof  may  direct,  from  time  to 
time,  <Iuring  tho  {irogress  of  the  action,  who  shall  have 
tho  custody  of  the  abstract. 

§  800.  The  abstract  mentioned  in  the  last  preceding 
section  may  be  made  by  any  competent  searcher  of  rec- 
ords, and  need  not  be  certitied  by  the  recorder  or  other 
ollicer,  but  instead  thereof,  it  must  be  veritied  by  the  ath- 
davit  of  tbe  person  making  it,  to  the  effect  that  he  believes 
it  to  bo  correct ;  but  the  same  may  be  corrected,  from  time 
to  time,  if  found  incorrect,  under  the  direction  of  the 
court. 

§  COl.  Whenever,  during  the  progress  of  the  action  for 
partition,  any  disbursements  shall  have  been  made,  under 
the  <lirectiou  of  tbe  court,  or  tbe  judge  thereof,  by  a  party 
thereto,  interest  must  be  allowed  thereon  from  the  time 
of  making  such  disbursements. 


f 
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CHAPTER  V. 

ACTIONS   FOR  THE  USUHPATION   OF  AN 
OFFICE  OR  FRANCHISE. 

I  802.  Ceitain  writs  abolished. 

I  803.  Action  may  be  brought  against  any  party  asnrpiug»  etc.,  any 

oOlcu  ur  f  ranciiiHe. 
S  804.  Name  of  person  entitled  to  oi&ce  may  be  set  forth  in  the  com- 

Elaiut.   If  foes  liave  been  received  by  the  usurper,  he  may 
o  arrested. 
S  805.  Judgment  may  determine  the  rights  of  both  Incumbent  and 

(iainiant. 
I  806.  Wlit^n  rendered  In  favor  of  applicant. 
I  807.  Damages  uuy  bo  recovered  bv  successful  applicant. 
I  ISM.  When  seveml  persons  claim  the  same  offlce,  theh*  rights  may  be 

determined  by  a  single  action. 
S  903.  If  defendant  found  guilty,  wliat  Judgment  to  be  rendered 
against  him. 

§  802.  The  writ  of  sdre  faciaa  is  abolished.    [In  effect 
March  10th,  1880.J  ^^p 

Scire  facias— for  reviving  executions,  formerly,  see  sec*  685n.  106  436 

Qao  'warranto— abolished  by  Code,  restored  1880,  see  sec.  76.  subd.  5: 
amend  accordingly,  note  to  sec.  51,  entitled  Writs,  ceutain,  abol- 

XSUKD. 

§  803.  An  action  may  be  brought  by  the  attorney-gen- 
eral, in  the  name  of  the  people  of  this  iState,  upon  his      ^03 
own  information,*  or  upon  the  complaint  of  a  private    q-^Jw. 
party,  against  any  person  who  usurps,  iutrudes  into,  or    ^  **"" 
unlawfully  holds  or  exercises  any  public  ofiice,  civil  or 
military,  or  any  francliise  within  this  State.    And  the  at- 
torney-general must  bring  the  action,  whenever  he  has 
reason  to  believe  that  any  such  ol)ice  or  franchise  has 
been  usurped,  intruded  into,  or  unlawfully  held  or  exer- 
cised by  any  person,  or  when  he  is  directed  to  do  so  by 
the  governor. 

Oomplaint— sec.  804:  security  by  relator,  sec.  810. 

Office  -  14  Cal.  43;  25  Cal.  98;  28  Cal.  382;  SO  CaL  433. 

Uanrper  or  intmder— 10  Cal.  376;  20  CaL  50. 

Remedy  for  tzanrpation  of  office— quo  warranto,  3  Cal.  167 ;  7  Cal.  893, 

432;  47  Cal.  624:  contesting  elections,  distinct,  sec.  101 1  et  sea.;  28  Cal. 
129:  inapplicable  when,  47  Cal.  524:  not  by  collateral  proceeuing,  3  CaL 
)67;  13  Cal.  <i21:  17  Cal.  626;  23  Cal.  314:  certiorari  ImproperTLamb  v. 
Schottler,  March  17th,  1880,5  Pac.  C.  L.  J.  140. 

Franchise— Civil  Code,  sec.  358:  dissolution  of  corporations,  CivU 
Code,  sees.  399. 400. 
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§  804.  Whenever  sucli  action  is  brought,  the  attorney- 
general,  in  addition  to  the  statement  of  the  cause  of  action, 
may  also  set  forth  in  the  complaint  the  name  of  the  persoa 
rightly  entitled  to  the  office,  with  a  statement  of  his  right 
thereto;  and  in  sach  case,  upon  proof  by  affidavit  that  the 
defendant  has  received  fees  or  emoluments  belonging  to 
the  office,  and  bv  means  of  his  usurpation  thereof,  an  order 
may  be  jgranted  by  a  justice  of  the  Supreme  Court,  or  a 
iudge  01  the  Superior  Court,  for  the  arrest  of  such  d^ 
lenaant  and  holdinff  him  to  bail;  and  thereupon  he  may- 
be arrested  and  held  to  bail  in  the  same  manner,  and  with 
the  same  effect,  and  subject  to  the  same  rights  and  liabili- 
ties, as  in  other  civil  actions  where  the  defendant  is  subject 
to  arrest.    [In  effect  March  10th,  1880.] 

Action— where  several  claimants,  sec.  808. 

Bight  to  the  office— proof  of,  10  CaL  877. 

Complaint— 14  Cal.  43;  16  CaL  358. 

Answer -28  Cal.  382. 

Azrest  and  bail-Hsec.  478  et  uq, 

§  805.  In  every  such  action,  judgment  may  be  ren- 
dered upon  the  right  of  the  defendant,  and  also  upon  the 
right  of  the  party  so  alleged  to  be  entitled,  or  only  upon 
the  right  of  the  defendant,  as  justice  may  require. 

Jadgment— sec.  809;  27  Cal.  470. 

Review— of  contested  election  cases,  24  Cal.  449, 457. 

§  806.  If  the  judgment  be  rendered  upon  the  rieht  of 
the  person  so  alleged  to  be  entitled,  and  the  same  oe  in 
favor  of  such  person,  he  will  be  entitled,  after  taking  the 
oath  of  office  and  executing  such  official  bond  as  may  be 
required  by  law,  to  take  upon  himself  the  execution  of 
the  office. 

§  807.  If  judgment  be  rendered  upon  the  right  of  the 

Eerson  so  alleged  to  be  entitled,  in  favor  of  such  person, 
e  may  recover,  by  action,  the  damages  which  he  may 
have  sustained  by  reason  of  the  usurpation  of  the  office 
by  the  defendant. 
Damaged  sustained- 28  Cal.  21, 51. 

§  808.  When  several  persons  claim  to  be  entitled  to 
the  same  office  or  francliise,  one  action  may  be  brought 
against  all  such  persons,  in  order  to  try  their  respective 
rights  to  such  office  or  franchise. 

§  809.  When  a  defendant,  against  whom  such  action 
has  been  brought,  is  adjudged  guilty  of  usurping  or  in* 
trading  into,  or  unlawfully  holding  any  office,  franchise^ 


295  VBCBPATION  OF  OFFICE,  ETC.  §  810 

or  privilege,  jadgment  must  be  rendered  that  such  de- 
fendant be  excluded  from  the  office,  franchise,  or  priy« 
liege,  and  that  he  pay  the  costs  of  the  action.  Tlie  court 
may  also,  in  its  discretion,  impose  upon  the  defendant  a 
fine  not  exceeding  five  thousand  dollars,  wiiich  fine,  when 
collected,  must  be  paid  into  the  treasury  of  the  State. 

§  810.  When  the  action  is  brought  upon  the  informa-       g.^ 
tion  or  application  of  a  private  party,  the  attorney-gen-       ~^ 
eral  may  require  such  party  to  enter  into  an  undertaking,     io6  496 
with  sureties  to  be  approved  by  the  attorney-general,  con- 
ditioned that  such  party  or  the  sureties  will  pay  any  judg- 
ment for  costs  or  damages  recovered  against  the  plaintiff, 
and  all  the  costs  and  expenses  incurred  in  the  prosecution 
of  the  action.    [In  effect  July  1st,  1874.] 


9813 


▲CTIOire  AGAINST  STSAUEBS,  BTO.  296 


OHAPTEB  VL 

OF  ACTIONS    AGAINST   STEAMERS,  VES- 
SELS,  AND   BOATS. 

813.  Wben  yessels.  etc.,  are  liable.   Their  liabilities  constltnte  liens. 

814.  Actions  may  be  brought  directly  against  such  vessels,  etc 

815.  Complaint  must  be  verified. 
Summons  may  be  served  on  the  master,  mate,  etc. 
Plaintiff  may  have  such  vessel,  etc.,  attached. 
The  clerk  must  issue  the  writ  of  attachment. 
Such  writ  must  be  directed  to  the  sheriff.   Sheriff  may  release 

upon  sufficient  undertaking. 
Sheriff  must  execute  such  writ  without  delay. 
The  owner,  master,  etc.,  luay  appear  and  defend  such  vessel. 
Proceedhigs  iu  actions  under  this  chapter. 
After  appearance,  attachment  may,  on  motion,  be  discharged. 
When  nut  discharged,  such  vessel,  etc.,  may  be  sold  at  publlo 
auction.  Application  of  proceeds. 
S  825.  Mariners  and  others  may  assert  their  claim  for  wages,  notwith- 
standing prior  attacliment.    How  enforced. 
f  826.  Proof  of  the  claims  of  mariners  and  others. 
i  827.  Sheriff's  notice  of  sale  to  contain  measurement,  tonnage,  eto. 

§  813.  All  steamers,  vessels,  and  boats  are  liable: 

1.  For  services  rendered  on  board  at  the  request  of,  or 
on  contract  with,  their  respective  owners,  masters,  agents, 
or  consignees; 

2.  For  supplies  furnished  in  this  State  for  their  use,  at 
the  request  of  their  respective  owners,  masters,  agents,  or 
consignees ; 

3.  For  work  done  or  materials  furnished  in  this  State 
for  their  construction,  repair,  or  equipment; 

4.  For  their  wharfage  and  anchorage  within  this  State ; 

5.  For  non-performance,  or  mal performance,  of  any  con- 
tract for  the  transportation  of  persons  or  property  between 
places  within  the  State,  made  by  their  respective  owners, 
masters,  agents,  or  consignees; 

6.  For  injuries  committed  by  them  to  persons  or  prop- 
erty, in  this  State. 

Demands  for  these  several  causes  constitute  liens  upon 

all  steamers,  vessels,  and  boats,  and  have  priority  in  their 

order  herein  enumerated,  and  have  preference  over  all 

other  demands ;  but  such  liens  only  continue  in  force  for 

the  period  of  one  year  frpm  the  time  the  cause  of  action 

accrued.    [In  effect  July  1st,  1874.] 

Section  constitntional— jurisdiction  of  State  Courts,  1  Cal.  485;  2Ca]. 
908;  5  CaL  Wi;  9  CaL  (>i)7:  13  CaL  3o9:  34  Gal.  STii;  42  Cal.  227, 469;  50  GaL 
S89. 
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Fnctiee  nnder  section— admiralty  procedure  Inapplicable,  18  CaL 
836. 

_  SUBDrvTSiOTT  1.   Senriccs  rendered— seamen's  wages,  sec  114;  1 
Cal.  4«5.    Salvage,  Civil  Code,  sec.  2079. 

Subdivision  2.  Supplies  fixmished— request  of  master,  50  CaL 

Subdivision  8.   Transportation,  contract  for— of  passengers.  It 
CaL  363:  18  CaL  528:  of  property,  6  Cal.  462;  43  Cal.  227. 
Subdivision  8.  Injuries  to  property— collision,  2  CaL  370l 
Ziien— wben  attaches,  8  Cal.  418:  defined,  sec.  1180. 

Flreference— over  all  other  demands,  as  to  labor  claims,  see  sees. 

12M-1206. 

Period— of  one  year,  when  begins,  29  CaL  419. 

§  814.  Actions  for  any  of  the  causes  specified  in  the 
preceding  section  must  be  brought  against  the  owners  by 
name,  if  known,  but  if  not  known,  that  fact  shall  be 
stated  in  the  complaint,  and  the  defendants  shall  be  desig- 
nated as  unknown  owners.  Other  persons  having  a  lien 
upon  the  vessel  may  be  made  defendants  in  the  action, 
the  nature  and  amount  of  such  lien  being  stated  in  the 
complaint.     [In  effect  July  1st,  1874.] 

Unknown  owners— fictitious  designation  of,  sec.  474. 

Parties— wile,  18  CaL  526 :  generally,  sec.  367  et  teq. 

§  815.  The  complaint  must  designate  the  steamer,  ves- 
sel, or  boat  by  name,  and  must  be  verified  by  the  oath  of 
the  plaintiff,  or  some  one  on  his  behalf. 

Oomplaint— tn  general,  sec  426i». 

Verification  of  pleadings— sec.  44A. 

§  816.  The  summons  and  copy  of  the  complaint  must 
be  served  on  the  owners  if  they  can  be  found ;  otherwise, 
they  may  be  served  on  the  master,  mate,  or  person  having 
charge  of  the  steamer,  vessel,  or  boat.  [In  effect  March 
10th,  1880.] 

Service  of  summons— on  person,  confers  Jurisdiction,  2  Cal.  308: 
geuerally,  sec.  410  et  teq. 

§  817.  The  plaintiff,  at  the  time  of  issuing  the  sum- 
mons, or  at  any  time  afterward,  may  have  the  steamer. 
Vessel,  or  boat,  with  its  tackle,  apparel,  and  furniture,  at- 
ta-^.hed  as  security  for  the  satisiaction  of  any  judgment 
that  may  be  recovered  in  the  action.  [In  effect  July  lst» 
1874.] 

Attachment— not  necessary  to  acquire  lien  on  vessel,  7  CaL  405,  and 
■ee  8  Cal.  418:  generally,  sec.  537  et  teq. 

Steamer,  vessel,  or  boat— used  in  navigating  the  waters  of  this  States 
Statute  1830;  see  1  CaL  162. 
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§  818.  The  clerk  of  the  court  must  issue  A  writ  of  at- 
tachment, on  the  application  of  the  plaintiff,  upon  recesiv- 
ing  a  written  undertaking  on  behnlr  of  the  plaintiff,  exe- 
cuted by  two  or  more  sulticient  sureties,  to  the  effect  that 
if  tlie  judgment  be. rendered  in  favor  of  the  owner  of  tlie 
steamer,  vessel,  or  boat,  as  the  case  may  be,  he  will  pay 
all  costs  and  damages  that  may  be  awarded  against  liini, 
or  all  damages  that  may  be  sustained  by  him  from  the 
attacliment,  not  exceeding  tlie  sum  specified  in  the  under- 
taking,  which  shall  in  no  case  be  less  than  five  hundred 
dollars.  [In  effect  July  1st,  1874.] 
Attachment  bond— generally,  compare  sec.  539. 

Underukings— generally,  sec.  Ml»:  qiudiflcatious  of  sureties,  mo. 
1057. 

§  819.  The  writ  must  be  directed  to  the  sheriff  of  the 
couuty  within  which  the  steamer,  vessel,  or  boat  lies,  and 
direct  liim  to  attach  such  steamer,  vessel,  or  boat,  with 
its  tackle,  apparel,  and  furniture,  and  keep  the  same  ia 
his  custody  until  discharged  in  due  course  of  law.  [In 
effect  July  1st,  1874.1 

§  820.  The  sheriff  to  whom  the  writ  is  directed  and  de- 
livered must  execute  it  without  delay,  and  must  attach 
and  keep  in  his  custody  the  steamer,  vessel,  or  boat  named 
therein,  with  its  tackle,  apparel,  and  furniture,  until  dis- 
charged in  due  course  of  law,*^  but  the  sh<^riff  is  not  author- 
ized uy  any  such  writ  to  interfere  with  the  discharge  of 
any  merchandise  on  board  of  such  steamer,  vessel,  or 
boat,  or  with  the  removal  of  any  trunks  or  other  property 
of  passengers,  or  of  the  captain,  mate,  seamen,  steward, 
cook,  or  other  persons  employed  on  board.  [In  effect  July 
1st,  1874.] 

§  821.  The  owner,  or  the  master,  agent,  or  consignee  of 
the  steamer,  vessel,  or  boat,  may,  on  behalf  of  the  owner, 
appear  and  answer,  or  plead  to  the  action;  and  may  ex- 
cept to  the  sulUciency  of  the  sureties  on  the  undertaking 
filed  on  behalf  of  the  plaintiff,  and  may  require  sureties 
to  justify,  as  upon  bail  on  arrest.   [In  effect  July  1st,  1874.] 

Appearance— sec.  1014. 

Answer— sec.  437  and  notes. 

Justification  of  sureties— sec.  496. 

.  §  822.  After  the  attachment  is  levied,  the  owner,  or  the 
master,  agent,  or  consignee  of  the  steamer,  vessel,  or  boat, 
may,  on  behalf  of  the  owner,  have  the  attachment  dis- 
charged, upon  giving  to  the  sheriff  an  undertaking  of  at 
least  two  sufficient  sureties  in  an  amount  sullicient  to 


209  ACmONS  AGAINST  STEAMERS,  ETC.      g§  823-5 

satisfy  the  demand  in  suit,  besides  costs,  or  depositing 
that  nmonnt  with  tlio  sheriff.  Upon  receiving  sach  under- 
taking or  amount,  the  slierlff  must  restore  to  the  owner,  or 
the  mjLster,  agent,  or  consignee  of  the  owner,  the  steamer, 
vessel,  or  boat  attached.    [In  effect  July  1st,  1874.] 

Counter-bond— I  Cal.  165,  and  compare  sec.  540:  undertakings,  Boe 
sec.  Mbit. 

§  823.  After  the  appearance  in  the  action  of  the  OAviu-r, 
the  attachment  may,  on  motion,  also  be  discharged,  in  t  lie 
Fame  manner,  and  on  like  terms  and  conditions,  as  at- 
tachments in  other  cases,  subject  to  the  provisions  of  sec. 
8L5.     [In  effect  July  1st,  1874.] 

Discharge  of  attachment— «ecs.  554-558. 

§  824.  If  the  attachment  be  not  discharged,  and  a 
Indgment  be  recovered  in  the  action  in  favor  oft  he  plaint- 
iff, and  an  execution  be  issued  tliereon,  the  sheriff  must 
sell  at  public  auction,  after  publication  of  notice  of  such 
sale  for  ten  days,  the  steamer,  vessel,  or  boat,  with  its 
torkle,  apparel,  and  furniture,  or  such  interest  therein  as 
i.iity  l>o  necessary,  and  must  apply  the  proceeds  of  the  sale 
as  fullows: 

1.  When  the  action  is  brought  for  demands  other  than 
the  wages  of  mariners,  boatmen,  and  others  employed  in 
the  aervice  of  the  steamer,  vessel,  or  boat  sold,  to  the  pay- 
ment of  the  amount  of  such  wages,  as  specified  in  the  ex- 
ecution; 

2.  To  the  paymeut  of  the  judgment  and  costs,  includ- 
ing his  fees; 

3.  lie  must  pay  any  balance  remaining  to  the  owner,  or 
to  the  master,  agent,  or  consignee,  who  may  have  ap- 
I>eared  on  behalf  of  the  owner,  or  if  there  be  no  appear- 
ance, then  into  coiirt,  subject  to  the  claim  of  any  party 
or  parties  legally  entitled  thereto.  [In  effect  July  1st, 
1874.] 

Sale  on  ezecntioa— e^nenUly*  sec.  esu  et  »e^. 
Faymant  into  coUrt— sees.  572-574, 2104. 

§  825.  Any  mariner,  boatman,  or  other  person  em- 
ployeil  in  the  service  of  the  steamer,  vessel,  or  boat  at- 
tached, who  may  wish  to  assert  his  claim  for  wages  against 
the  same,  the  attachments  being  issued  for  other  demands 
than  such  wages,  may  tile  an  allidavit  of  his  claim,  set- 
tiujf  forth  the  amount  and  the  particular  senice  rendered, 
with  the  clerk  of  the  court;  and  thereafter  no  attachment 
can  be  discharged  upon  liling  an  undertaking,  unless  the 
amount  of  such  claim,  or  the  amount  detormmed  as  pro- 
vided in  the  next  section,  bo  covered  thereby,  in  addition 
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to  the  other  requirements;  and  any  execution  Issued. 
against  snch  steamer,  vessel,  or  boat,  npon  judgment  re- 
covered thereafter,  must  direct  the  application  of  the  pro- 
ceeds of  any  sale: 

1.  To  the  payment  of  the  amount  of  such  claims  filed., 
or  the  amount  determined  as  provided  in  the  next  sec- 
tion, which  amount  the  clerk  must  insert  in  the  writ; 

2.  To  the  payment  of  the  judgment  and  costs  and  alier- 
iff's  fees;  and  must  direct  the  payment  of  any  balance  to 
the  owner,  master,  or  consignee  who  may  have  appeared 
in  the  action;  but  if  no  api)earance  by  them  be  made 
therein,  it  must  direct  a  deposit  of  the  balance  in  court. 
[In  effect  July  1st,  1874.] 

Preferred  claims— for  wages,  etc.,  sees.  1204-1208. 
Deposit  in  court— sees.  572  et  seq.,  2104. 

§  826.  If  the  claim  of  the  mariner,  boatman,  or  other 
person,  filed  with  the  clerk  of  the  court,  as  provided  in  the 
last  section,  be  not  contested  within  five  days  after  notice 
of  the  filing  thereof  by  the  owner,  master,  agent,  or  con- 
signee of  the  steamer,  vessel,  or  boat  against  which  the 
claim  is  filed,  or  by  any  creditor,  it  shall  be  deemed  ad- 
mitted; but  if  contested,  the  clerk  must  indorse  upon  the 
affidavit  thereof  a  statement  that  it  is  contested,  and  the 
grounds  of  the  contest,  and  must  immediately  thereafter 
order  the  matter  to  a  single  referee  for  his  determination, 
or  he  may  hear  the  proofs  and  determine  the  matter  him- 
self. The  judgment  of  the  clerk  or  referee  may  be  re- 
viewed by  a  court  in  which  the  action  is  pending,  or  ■& 
judge  thereof,  immediately  after  the  same  is  given,  and 
the  judgment  of  the  court  or  judge  shall  be  final.  On  the 
review,  the  court  or  judge  may  use  the  minutes  of  the 
proofs  taken  by  the  clerk  or  referee,  or  may  take  the 
proofs  anew.    [In  effect  March  10th,  1880.] 

§  827.  The  notice  of  sale  published  by  the  sheriff  must 
contain  a  statement  of  the  measurement  and  tonnage  of 
the  steamer,  vessel,  or  boat,  and  a  general  description  of 
her  condition. 
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CHAPTER  I. 

PLACB  OF  TRIAL  OF  ACTIONS  IN  JXTSTICZSS' 

COURTS. 

832.  Actions,  In  what  township  or  city  may  be  commenced. 

833.  Place  of  trUtl  may  be  cbauged  in  certain  cases. 

834.  Limitation  on  the  right  to  change. 

835.  To  what  court  transferred. 

838.  Proceedhigs  after  order  rhanfrln}?  place  of  trlaL 

837.  Effect  of  an  order  changluff  place  of  trIaL 

838.  Transfer  of  cases  to  the  District  Conrt. 

§  832.  Actionn  in  Justices'  Courts  must  he  comiuenced, 
and,  subject  to  the  right  to  change  tlie  place  of  trial,  as  in 
this  chapter  provided,  must  be  tried : 

1.  If  tliere  be  no  Justices'  Court  for  the  township  or 
city  in  which  the  defendant  resides — in  any  city  or  town- 
ship of  the  county  in  which  he  resides ; 

2.  When  two  or  more  persons  are  jointly,  or  jointly  and 
eeyerally,  bound  in  any  debt  or  contract,  or  otherwise 
jointly  liable  in  the  same  action,  and  reside  in  different 
townships  or  different  cities  of  the  same  county,  or  in 
different  counties — in  the  township  or  city  in  which  any 
of  the  persons  liable  may  reside; 

3.  In  cases  of  injury  to  the  person  or  property— in  the 
township  or  city  where  the  injury  was  committed,  or 
where  the  defendant  resides; 

4.  If  for  the  recovery  of  jpersonal  property,  or  the  value 
thereof,  or  damages  for  taking  or  detaining  the  same — in 
the  township  or  city  in  which  tbe  property  may  be  fotind, 
or  in  which  the  property  was  taken,  or  in  which  the  de- 
fendant resides; 

5.  Wlien  the  defendant  is  a  non-resident  of  tbe  county— 
in  any  township  or  city  wherein  he  may  be  found ; 

(5.  when  the  defendant  is  a  non-resident  of  the  State— in 
anv  township  or  city  in  the  State ; 

7.  When  a  person  has  contracted  to  perform  an  obliga- 
tion at  a  particular  place,  and  resides  in  another  county, 
township,  or  city — in  the  township  or  city  in  which  sucn 
obligation  is  to  be  performed,  or  in  which  lie  resides;  and 
the  township  or  city  in  which  the  obligation  is  incurred 
shall  be  deemed  to  be  the  township  or  city  in  which  it  is 
to  be  perf  ormedy  unless  there  is  a  sx>eoial  contract  to  the 
contrary; 
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8.  When  the  parties  voluntarily  appear  and  plead  with- 
oat  sanimons— in  any  township  or  city  in  the  State; 

9.  In  all  other  cases — in  the  township  or  city  in  which 
the  defendant  resides.    [In  effect  July  1st,  1874.] 

Jurisdiction  of  Jasticos'  Ooorta— sees.  113-115, 925. 

»nce— as  a  jurisdictional  fact,  15  CaL  296 ;  18  Cal.  128 ;  34  Cal.  321. 


§  833.  The  court  may,  at  any  time  before  the  trial,  on 
motion,  change  the  place  of  trial  in  the  following  cases: 

1.  When  it  appears  to  the  satisfaction  of  the  justice  be- 
fore TThom  the  action  is  pending,  by  affidavit  of  either 
party,  that  such  justice  is  a  material  witness  for  either 
party; 

2.  When  either  party  makes  and  iiles  an  aiBdayit  that 
he  believes  that  he  cannot  have  »  fair  and  impartial  trial 
before  such  justice,  by  reason  of  the  interest,  prejudice, 
or  bias  of  the  justice; 

3.  When  a  jury  has  been  demanded,  and  either  party 
makes  and  Iiles  an  affidavit  that  he  cannot  have  a  fair 
and  impartial  trial,  on  account  of  the  bias  or  prejudice  of 
the  citizens  of  the  township  or  city  against  him; 

4.  When,  from  any  cause,  the  justice  is  disqualified  from 
acting; 

5.  When  the  justice  is  sick  or  unable  to  act. 

Change  of  vonne— generally,  sec.  397  et  seg.:  effect  of  order  for,  80 
CaL  443. 

Bttbdi VISION  2.  Fartialit7  alleged— transfer  Imperative,  ft  OaL  507 ; 
SGaL34. 

§  834.  The  place  of  trial  cannot  be  changed,  on  motion 
of  the  same  party,  more  than  once,  upon  any  or  all  the 
|px>ands  specified  in  the  first,  second,  and  third  subdivis* 
ions  of  the  preceding  section. 

Bee  notes  to  last  section. 

§  835.  When  the  court  orders  the  place  of  trial  to  be 
changed,  the  action  must  be  transferred  for  trial  to  a  court 
the  parties  may  agree  upon;  and  if  they  do  not  so  agree, 
then  to  another  Justices'  Court  in  the  same  county. 

§  836.  After  an  order  has  been  made,  transferring  the 
action  for  trial  to  another  court,  the  following  proceedings 
must  be  had: 

1.  The  justice  ordering  the  transfer  must  immediately 
transmit  to  the  justice  of  the  court  to  which  it  is  trans- 
ferred, on  payment  by  the  party  ai^plying  of  all  the  costs 
that  have  accrued,  all  the  papers  in  the  action,  together 
with  a  certified  transcript  from  his  docket  of  the  proceed- 
ings therein; 
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2.  Upon  the  receipt  by  him  of  such  papers,  the  Instico 
of  the  court  to  whicn  the  case  is  transferred  must  issue  a 
notice,  stating  when  and  where  the  trial  will  take  place, 
which  notice  must  be  served  u|)on  the  parties  at  least  one 
day  before  the  time  fixed  for  trial. 

§  837.  From  the  time  the  order  changing  the  place  of 
trial  is  made,  the  court  to  which  the  action  is  thereby 
transferred  has  the  same  jurisdiction  over  it  as  though  it 
had  been  commenced  in  such  court. 

JaziBdIction  vests^SO  Cal.  441. 

Further  change  of  venae— 22  CaL  34. 

§  838.  The  parties  to  an  action  in  a  Justices*  Court  can* 
838    not  give  evidence  upon  any  question  which  involves  the 
q5^^p  ,  title  or  possession  or  real  property,  or  the  legality  of  any 
'      ^   tax,  impost,  assessment,  toll,  or  municipal  line,  nor  can 
838     any  issue  presenting  such  question  be  tried  by  such  court; 
ccp     and  if  it  appear,  from  the  answer  of  the  defendant,  veri- 
103  130  j^Q^  |jy  jjjg  oath,  that  the  determination  of  the  action  will 
necessarily  involve  the  question  of  title  or  possession  to 
real  property,  or  the  legality  of  any  tax,  import,  assess- 
ment, toll,  or  municipal  fine,  the  justice  must  suspend  all 
further  proceedings  in  the  action  and  certify  the  plead- 
ings, and,  if  any  (n  the  pleadings  are  oral,  a  transcript  of 
the  same,  from  his  docket  to  the  clerk  of  the  Superior 
Court  of  the  county;  and  from  the  time  of  filing  such 
pleadings  or  transcript  with  the  clerk,  the  Superior  Court 
shall  have  over  the  action  the  same  jiirisdictiou  as  if  it 
had  been  commenced  therein;  provided j  that  in  cases  of 
forcible  entry  and  detainer,  of  which  Justices'  Courts 
have  jurisdiction,  any  evidence,  otherwise   competent, 
may  be  given,  and  any  question  properly  involved  there- 
in may  be  determined.    [In  effect  March  26th,  1880.] 

OertlTing  to  Superior  Oourt—from  Justices'  Courts  In  cities  and 
counties,  soe  sec.  92 :  mandamus  for  refusal,  50  Cal.  509. 

Title  or  possession  of  realty  involved— see  sec.  112,  subd.  2  and 
notes;  also  31  Cal.  140:  trespass,  when  within  Jurisdiction,  53  Cal.  23. 

Legality  of  tax,  etc.,  involved— see  sec  112,  subd.  4  and  note;  24  CaL 
61. 

Forcible  entry  and  detainer— jurisdiction  of,  sec.  113,  subd.  1  and 
note. 
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CHAPTER  n. 

OF   COMMENCINa  ACTIONS  IN 
JUSTICES'   COURTS. 

I  839.  Actions,  how  commenced. 

840.  Summons  may  i&sue  within  a  year. 

841.  Defendant  may  waive  summons. 

842.  Parties  may  appear  in  person  or  by  attorney. 
I  84S.  When  guardian  necessary,  how  appointed. 

I  844.  Summons,  how  issued,  directed,  and  what  to  cootsln. 

845.  Time  for  appearance  of  defendant. 

846.  Alias  summons. 

847.  Same. 

848.  Summons,  limitation  upon  time  of  service. 

849.  Summons,  by  whom  and  how  served  and  returned. 

850.  Hour  for  appearance. 


§  839.  An  action  in  a  Justice's  Court  is  commenced  by 
filing  a  complaint.    [In  effect  March  11th,  1876.] 

Oommencement  of  action— generally,  sees.  850,  405:  pendency 
firom,  sec.  1049. 

Oomplaint— generally,  see.  428  and  notes. 

Actions— in  cities  and  counties,  title,  etc.,  sec.  89. 

§  840.  The  court  must  indorse  on  the  complaint  the 
date  upon  which  it  was  liled,  and  at  any  time  within  one 
year  thereafter  the  plaintiff  may  have  summons  issued. 

Issnance  of  summons— generally,  see.  406. 

Payment  of  fees— in  cities  and  counties,  sec.  91. 

§  841.  At  any  time  after  the  complaint  is  filed,  the 

defendant  ma^,  in  writinfi:,  or  by  appearing  and  pleading, 
waive  the  issuing  of  summons. 
Waiver— compare  sec.  406. 

§  842.  Parties  in  Justices'  Courts  may  appear  and  act 
in  person  or  by  attorney ;  and  &n^  person,  except  the  con- 
stable by  whom  the  summons  or  jury  process  was  served* 
may  act  as  attorney. 

Jostices'  Oonrt  practitioners— sec.  96,  and  note. 

Attorneys— generally,  sec.  275,  et  seq, 

§  843.  When  an  infant,  insane,  or  incompetent  person 
is  a  party,  he  must  appear  either  by  his  general  guardian, 
if  be  have  one,  or  by  a  guardian  ad  litem  appointed  by 
the  justice.  When  a  guardian  ad  litem  is  appointed  by 
the  Justice,  he  muxit  be  appointed  as  follows: 
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1.  If  the  infant,  insane,  or  incompetent  person  be  plaint- 
iff, the  appointment  must  be  made  before  the  summons 
is  issued,  upon  the  application  of  the  infant,  if  he  be  of 
the  age  of  fourteen  years;  if  under  that  age,  or  if  insane 
or  incompetent,  upon  the  application  oF  a  relative  or 
friend. 

2.  If  the  infant,  insane,  or  incompetent  person  be  de- 
fendant, the  appointment  must  be  made  at  the  time  the 
summons  is  returned,  or  before  the  answer,  upon  the  ap- 

.  plication  of  the  infant,  if  he  be  of  the  age  of  fourteen  years, 
and  apply  at  or  before  the  summons  is  returned.  If  he 
be  under  the  age  of  fourteen,  or  be  insane  or  incompetent, 
or  neglect  so  to  apply,  then  upon  the  application  or  a  rel- 
ative or  friend,  or  any  other  i)arty  to  the  action,  or  by  the 
justice,  on  his  own  motion.    [In  effect  March  26th,  1880.] 

Gaardians— compare  sees.  372, 373,  and  notes. 

814 

ccp  §  844.  The  summons  must  be  directed  to  the  defend- 

107  118       ant,  and  signed  by  the  justice,  and  must  contain : 

1.  The  title  of  tlie  court,  name  of  the  county  and  city 
or  township  in  which  the  action  is  commenced,  and  the 
names  of  the  parties  thereto ; 

2.  A  sufficient  statement  of  the  cause  of  action,  in  gen- 
eral terms,  to  apprise  the  defendant  of  the  nature  of  the 
claim  against  him; 

3.  A  direction  that  the  defendant  appear  and  answer 
before  the  justice,  at  his  office,  as  specilied  in  sec.  815  of 
this  Code; 

4.  In  an  action  arising  on  a  contract  for  the  recovery  of 
money  or  damages  only,  a  notice  that  unless  the  defend- 
ant so  appear  and  answer,  the  plaintitf  will  take  judg- 
ment for  the  sum  claimed  by  him  (stating  it); 

5.  In  other  actions,  a  notice  that  unless  defendant  so 
appear  and  answer,  the  i)laintiff  will  apply  to  the  court 
for  the  relief  demanded.  If  the  plaintitf  has  appeared 
by  attorney,  the  name  of  the  attorney  must  be  indorsed 
upon  the  summons.    [In  effect  Marcli  26th,  1880.] 

Contents  of  summons— compare  sec.  407,  and  note. 
Intendments— as  to  inferior  courts,  sec.  53»;  33  Cal.  322. 

§  845.  The  time  specified  in  the  summons  for  the  ap- 
pearance of  the  defendant  muse  be  as  follows : 

1.  If  an  order  of  arrest  be  indorsed  upon  the  summons, 
forthwith ; 

2.  In  all  other  cases,  the  summons  must  contain  a  direc- 
tion that  the  defendant  must  appear  and  answer  the 
complaint  within  five  days,  if  the  summons  be  served  in 
the  city  and  county,  township,  or  city,  in  which  the  action 
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is  brought;  within  ten  days,  if  served  out  of  the  township 
or  city,  but  in  the  county  in  which  the  action  is  brought, 
and  within  twenty  days,  if  served  elsewhere.  [In  effect 
March  26th.  18S0.] 

Time  for  appearance— frenendly,  sec.  407 ;  saM.  3,  note :  In  Jnstioea^ 
GoaitB,8  CaL  339;  23  Cal.  85;  34  Cal.  646. 

§  846.  If  the  summons  is  returned  without  being 
served  upon  any  or  all  of  the  defendants,  the  justice, 
upon  the  demand  of  the  plaintiff,  may  issue  an  alias 
summons  in  the  same  form  as  the  original,  excei3t  that 
he  may  iix  the  time  for  the  appearance  of  the  defendant 
at  a  period  not  to  exceed  ninety  days  from  its  date. 

Alias  summon*— generally,  compare,  sec.  408. 

§  847.  The  justice  may,  within  a  year  from  the  date 
of  the  filing  oi  the  complaint,  issue  as  many  alias  sum- 
mohs  as  may  be  demanded  by  the  plaintiff. 

Alias  sommons— see  sec.  403. 

§  848.  The  summons  cannot  be  served  out  of  the  county 
of  the  justice  before  whom  the  action  is  brought,  except  **8 
"When  the  action  is  brought  upon  a  joint  contract  or  obli-  g-^^^tn 
gation  of  two  or  more  persona,  who  reside  in  different  ' 
coimtles,  and  the  summons  has  been  served  upon  the  de- 
fendant, resident  of  the  county,  in  which  case  the  sum- 
mons may  be  served  upon  tho  other  defendant  out  of  the 
county;  and  except,  also,  when  an  action  is  brought 
ajgainst  a  party  wlio  has  contracted  to  perform  an  obliga- 
tion at  a  particular  place,  and  resides  in  a  different 
county,  in  which  case  summons  may  be  served  in  the 
county  where  he  resides;  and  except,  also,  where  an 
action  is  brought  for  injury  to  person  or  property,  and 
the  defendant  resides  in  a  different  county,  in  which  case 
summons  may  be  served  in  the  county  where  the  defend- 
ant resides.    [Approved  April  3rd,  1876.] 

Process  of  Justices'  Courts— extent  of,  sees.  94, 106:  constltutloii- 
allty  of  provisions,  14  Cal.  158. 

§  849.  Tlie  summons  may  be  served  by  a  sheriff  or  con-      f/ 
stable  of  any  of  the  counties  of  this  State :  providedf  that  ^  —^ — 
when  a  summons,  issued  by  a  justice  of  the  peace,  is  to     \5V« 
be  served  out  of  the  county  in  which  it  was  issued,  the 
summons  shall  have  attached  to  it  a  certificate  under  seal 
by  the  county  clerk  of  such  county,  to  the  effeot  that  the 
person  issuing  the  same  was  an  acting  justice  of  the  peace 
at  the  date  of  the  summons;  or  the  summons  may  be 
served  by  any  male  resident,  over  the  age  of  twenty-one 
years,  not  a  party  to  the  suit,  within  the  county  where  the 
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action  is  brongbt,  and  must  be  senred  and  retnmed  as 
povided  in  Title  V,  Part  11,  of  this  Code,  (sees.  405-416)  or 
ft  may  be  served  by  publication,  and  sees.  413  and  412,  so 
far  as  they  relate  to  the  publication  of  sunmions,  are  made 
applicable  to  Justices'  Courts;  the  word  *' justice"  being 
substituted  for  the  word  **  judge/'  whenever  the  latter 
word  occurs.    [In  effect  May  27 tn,  1874.] 

Service  of  stiinmons— generally :  Sheriff  and  deputies— tor  Justices' 
Courts  in  cities  and  counties,  sec.  87:  Conatabl&-s»e  Political  Code. 
eecs.  4314, 4315;  4  CaL  188. 

850         S  8^*  When  all  the  parties  served  with  process  shall 
(.(.p       have  appeared,  or  some  of  them  have  appeared,  and  the 
97  024     remaining  defendants  have  made  default,  the  justice  mnst 
fix  a  day  tor  the  trial  of  said  cause,  and  notify  the  plaint- 
iff and  the  defendants  who  have  appeared,  thereof.    The 
parties  are  entitled  to  one  hour  in  which  to  appear  after 
the  time  fixed  in  the  said  notice,  but  are  not  bound  to  re- 
main longer  than  that  time,  unless  both  parties  have 
appeared,  and  the  justice,  being  present,  is  engaged  in  the 
trial  of  another  cause.    [Approved  April  3rd,  1876.] 
Time  of  trial— eeo.  873  et  $eq. 
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CHAPTER  in. 

PLEADINaS  IN  JUSTICES'  COX7RTS. 

I  8S1.  Fonn  of  pleadings. 
892.  Pleadings  in  JustlceB'  Conrti. 
853.  Complaint  defined. 

8&4.  When  demonrer  to  complaint  may  be  pat  In. 
859.  Answer. 
858.  If  the  defendant  omits  to  set  np  conntemslaim. 

857.  When  plaintiff  may  demur  to  answer. 

858.  Proceedings  on  demurrer. 
899.  Amendment  of  pleadlni^s. 

!  860.  Answer  or  demurrer  to  amended  pleadings* 

§  851.  Pleadings  in  Justices'  Courts— 

1.  Are  not  required  to  be  in  any  particular  form,  but 
must  be  such  as  to  enable  a  person  of  common  under- 
standing to  know  what  is  intended; 

2.  May,  except  the  complaint,  be  oral  or  in  writing; 

3.  Most  not  be  verified,  unless  otherwise  provided  in  this 
title; 

4.  If  in  writing,  must  be  filed  with  the  justice; 

5.  If  oral,  an  entry  of  their  substance  must  be  made  in 
the  docket. 

SUBDivisiov  8.  Verified  answer— sec.  112,  sabd.  2,  sec.  838. 
Liberal  oonstmction  of  pleadings— in  Justices'  Coorts,4  CaL  130;  ft 
CaL  63;  13  CaL  598;  16  GaL  372;  20  CaL  282. 

§  852.  The  pleadings  are— 

1.  The  complaint  by  the  plaintiff; 

2.  The  demurrer  to  the  complaint; 

3.  The  answer  by  the  defenaant; 

4.  The  demurrer  to  the  answer. 
List  of  pleadings— generallf,  sec.  422. 

§  853.  The  complaint  in  Justices'  Courts  is  a  concise 
statement,  in  writing,  of  the  facts  constituting  the  plaint- 
iff's cause  of  action;  or  a  copy  of  the  account,  note,  bill, 
bond,  or  instrument  upon  which  the  action  is  based. 

Oomplaint— generally,  sec  426,  and  notes. 

§  854.  The  defendant  may,  at  any  time  before  answer- 
ing, demur  to  the  complaint. 
Demnirer— generally,  sec.  430,  and  notes. 

§  855.  The  answer  may  contain  a  denial  of  an^  or  all 
of  the  material  facts  stated  in  the  complaint,  which  the 
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defendant  believes  to  he  nntrae,  and  also  a  statement,  in 

a  plain  and  direct  manner,  of  any  other  facts  constitutin^f 

a  defense  or  counter-claim,  upon  which  an  action  might 

be  brought  by  the  defendant  against  the  plaintiff  in  a 

Justices  Court. 

Answer— In  Justices'  Courts,  17  Cal.  80:  20  Gal.  48;  23  Cal.  16;  90  CaL 
645:  objection  to  lurUdlctlou  by,  6  CaL  44<:  as  waiver,  8  CaL  339:  geu* 
erally,  sec.  437  ana  notes. 

Oounter-clalm— above  9300,  beyond  Jurisdiction,  21  CaL  6L 

§  856.  If  the  defendant  omit  to  set  up  a  countor-clnim 
in  the  cases  mentioned  in  the  last  section,  neither  he  nor 
his  assignee  can  afterward  maintain  an  action  against  the 
plaintiii  therefor. 

Oounter-claim  waived— generally,  sec.  439,  and  note. 

§  857.  When  the  answer  contains  new  matter  in  avoid- 
ance, or  constituting  a  defense  or  a  counter-claim,  the 
plaintiff  may,  at  any  time  before  the  trial,  demur  to  the 
same  for  insufficiency,  stating  therein  the  grounds  of  such 
demurrer. 

Demnrrer  to  answer-rgenerally,  sec.  448. 

§  858.  The  proceedings  on  demurrer  are  as  follows : 

1.  If  the  demurrer  to  the  complaint  is  sustained,  the 
plaintiff  may,  within  such  time,  not  exceeding  two  days, 
as  the  court  allows,  amend  his  complaint; 

2.  If  the  demurrer  to  a  complaint  is  overruled,  the  de- 
fendant may  answer  forthwith; 

3.  If  the  demurrer  to  an  answer  is  sustained,  the  de* 
fendant  may  amend  his  answer  within  such  time,  not  ex* 
ceeding  two  days,  as  the  court  ma^r  allow; 

4.  If  the  demurrer  to  an  answer  is  overruled,  the  action 
must  proceed  as  if  no  demurrer  had  been  interposed. 

Proceedings  on  demnrrer— compare  sees.  472, 636. 

§  859.  Either  party  may,  at  any  time  before  the  conclu- 
859     sion  of  the  trial,  amend  any  pleading,  but  if  the  amend- 
ccp      ment  is  made  after  the  issue,  and  it  appears  to  the  sat- 
97  525   isf action  of  the  court,  by  oath,  that  an  adjournment  is 
necessary  to  the  adverse  party  in  consequence  of  such 
amendment,  an  adjournment  must  be  granted.   The  court 
may  also,  in  its  discretion,  when  an  adjournment  will  by 
tlie  amendment  be  rendered  necessary,  require,  as  a  con- 
dition to  the  allowance  of  such  amendment,  made  after 
issue  joined,  the  payment  of  costs  to  the  adverse  party, 
to  be  fixed  by  the  court,  not  exceeding  twenty  dollars 
The  court  ma  v  also,  on  such  terms  as  may  be  just,  and 
on  payment  oi  costs,  relieve  a  party  from  a  judgment  by 
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defanlt  taken  against  him  by  liis  mistake,  inadvertence, 
surprise,  or  excusable  nej^lect,  but  the  application  for  sucli 
relief  mast  be  made  withm  ten  days  after  the  entry  of  the 
judgment  and  lipon  an  affidavit  showing  good  cause  there- 
for. 

Amendment— liberal,  of  Jnstlces'  Court  pleadings.  10  Cat  S42;  11 
€aL  280:  generally,  sec  473  and  notes:  aujourument  for,  sec.  874, 
sabd.2. 

§  860.  When  a  pleading  is  amended,  the  adverse  party 
may  answer  or  demur  to  it  within  such  time,  not  exceed- 
ing  two  days,  as  the  court  may  allow. 

Time  to  plead— compare  see*  432. 
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CHAPTER  IV. 

PROVISIONAIi  REMEDIES  IN  JUSTICES' 

COURTS. 

Art.   I.  ARitBST  AiTD  Bail. 

UL  Claim  and  Dblivebt  ov  Psrsoital  Pbopxbtt. 

ABTIGLE  L 
Arrest  and  Bail. 

1861.  Order  of  arrest  ait<l  arrest  of  defendant. 
863.  AfBdavIt  aiul  nndertakiniar  for  order  of  arrest. 
863.  A  defeudaut  arrested  mast  be  taken  before  the*  Justice  liiune> 
diatelj*. 
f  Mi.  The  officer  must  Rive  notice  to  the  plaintiff  of  arrest. 
S  «6S.  The  officer  must  detain  the  defendant. 

§  861.  Aa  order  to  arrent  the  defendant  may  be  in* 
dorsed  on  a  Bummons  issued  by  the  justice,  and  tlie  de- 
fendant may  be  arrested  thereon  by  the  sheriff  or  consta- 
ble, at  the  time  of  serving  the  summons,  and  brought 
before  the  Justice,  and  there  detained  until  duly  dis- 
charged, in  the  followjlng  oases : 

1.  In  an  action  for  the  recovery  of  money  or  damaf^cs, 
on  a  cause  of  action  arising  upon  contract,  express  or  im- 

Slied,  when  the  defendant  is  about  to  depart  from  the 
tate,  with  intent  to  defraud  his  creditors; 

2.  In  an  action  for  a  fine  or  penalty,  or  for  money  or 
property  embezzled  or  fraudulently  misapplied,  or  con- 
verted to  his  own  use  by  one  who  received  it  in  a  liduciary 
capacity; 

iJ.  When  the  defendant  has  been  guilty  of  a  fraud  in 
contracting  the  debt  or  incurring  the  obligation  for  which 
the  action  is  brought; 

4.  When  the  defendant  has  removed,  concealed,  or  dis- 

Sosed  of  his  property,  or  is  about  to  do  so,  with  intent  to 
ef  raud  his  creditors. 
But  no  female  can  be  arrested  in  any  action. 

Arrest  and  bail— grenerally,  sec.  478  et  seq. 

Prooess  of  Justices'  Oooits— extent  of,  see  sec.  848n. 

§  862.  Before  an  order  for  an  arrest  can  be  made,  the 
party  applying  must  prove  to  the  satisfaction  of  the  jus- 
tice, by  the  afiidavit  of  himself  or  some  other  person,  Uia 
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facts  upon  which  the  application  is  founded.  The  plaint- 
iff must  also  execute  and  deliver  to  the  justice  a  written 
undertaking  in  the  sum  of  tliree  hundred  dollars,  with 
sufiicieut  sureties,  to  the  effe<.'t  that  the  plaintiff  will  pay 
all  costs  that  may  be  adjudfi^ed  to  the  defendant,  and  all 
damages  which  he  may  sustain  by  reason  of  the  arrest, 
if  the  same  be  wrongful,  or  without  sufficient  cause,  not 
exceeding  the  sum  specitied  in  the  undertaking.  [In  effect 
July  1st,  1874.] 

Affidavit  a«d  ondertaUng  for  anrest— compare  sees.  481. 482. 

§  863.  The  defendant,  immediately  upon  being  ar- 
iwted,  must  be  taken  to  the  office  of  the  justice  who  z^z^ 
made  the  order,  and  if  he  is  absent  or  unable  to  try  the  95  74 
action,  or  if  it  appears  to  him  by  the  affidavit  of  defend- 
ant, that  he  is  a  material  witness  in  the  action,  the  officer 
iQost  immediately  take  the  defendant  before  another  jus- 
tice of  the  township  or  city,  if  there  is  another,  and  if 
not,  then  before  the  justice  of  an  adjoining  township,  who 
must  take  jurisdiction  of  the  action,  and  proceed  thereon, 
as  if  the  summons  had  been  issued  and  the  order  of  ar- 
rest made  by  him. 

§  864.  The  officer  making  the  arrest  must  immediately 
give  notice  thereof  to  the  plaintiff,  or  his  attorney  or 
ngent,  and  indorse  on  the  summons,  and  subscribe  a  cer- 
tilicate,  stating  the  time  of  serving  the  same,  the  time  of 
the  arrest,  and  of  his  giving  notice  to  the  plaintiff. 

§  865.  The  officer  making  the  arrest  must  keep  the 
defendant  in  custody  until  he  is  discharged  by  order  of 
the  justice. 

ABTICLE  n. 

i^TTAOHMBVT. 

1806.  Writ  of  attachment  shsll  israe  npon  affldarlt. 
S87.  Undertaking  on  attachment  most  be  regulred. 
88B.  Writ  of  attachment,  BQbstance  of.   Ofitcer  may  take  an  nndeiv 
taking  instead  of  levying. 
1 868.  Certain  proviaions  apply  to  all  attachments  in  Jostlcea'  Goorts. 

§  866.  A  writ  to  attach  the  property  of  the  defendant 
must  be  issued  by  the  justice  at  the  time  of,  or  after  issu- 
ing summons  ana  before  answer,  on  receiving  an  affidavit 
by  or  on  behalf  of  the  plaintiff,  showing  the  same  facts  as 
are  required  to  be  shown  by  the  affidavit  specified  in  sec- 
tion five  hundred  and  thirty-eight  of  this  Code. 

Attachment— generally,  sec.  537  et  teq. 

After  issoing  sonunons— 23  Gal.  89. 

CODB  GIV.  PB00.->ST* 
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§  867.  Before  issuing  the  writ,  the  justice  miist  require 
a  written  undertaking  on  the  part  of  the  plaintiff,  with 
two  or  more  sufficient  sureties,  in  a  sum  not  less  tlian  fifty, 
nor  more  than  three  hundred  dollars,  to  the  effect  that  if 
the  defendant  recover  judepaent,  tlie  plaintiff  will  pay  all 
costs  that  may  be  awarded  to  the  defendant,  and  all  dnior 
ages  which  he  may  sustain  by  reason  of  the  attachment, 
not  exceeding  the  sum  specified  in  the  undertaking. 

Undertaking  on  attachment— generally,  sec.  639  and  notes. 

§  868.  The  writ  may  be  directed  to  the  sheriff  or  any 
constable  of  the  county,  or  the  sheriff  of  any  other  county, 
and  must  require  him  to  attach  and  safely  keep  all  the 
property  of  the  defendant  within  his  county,  not  exempt 
from  execution,  or  so  much  thereof  as  may  be  sufficient  to 
satisfy  the  plaintiff's  demand,  the  amount  of  wliich  must 
be  stated  in  conformity  with  the  complaint,  unless  the 
defendant  give  him  security,  by  the  undertaking  of  two 
sufficient  sureties,  in  an  amount  sufficient  to  satisfy  such 
demand,  besides  costs;  in  which  case,  to  take  such  under^ 
taking. 

Contents  of  writ— compare  sec.  540. 

§  869.  The  sections  of  this  Code  from  section  five 
hundred  and  forty-one  to  section  five  hundred  and  fifty- 
nine,  both  inclusive,  are  applicable  to  attachm'ents  issued 
in  Justices'  Courts,  the  word  "constable"  being  substi- 
tuted for  the  word  "  sheriff,"  whenever  the  writ  is  directed 
to  a  constable,  and  the  word  "  justice"  being  substituted 
for  the  word  "judge." 

ABTICLE  nL 

Claim  aitd  Dblivbbt  ov  Pebsoval  Pbopbktt. 

S  870.  How  claim  and  delivery  enforced. 

§  870.  In  an  action  to  recover  possession  of  personal 
property,  the  plaintiff  may,  at  the  time  of  issuing  sum- 
mons, or  at  any  time  thereafter  before  answer,  claim  the 
delivery  of  such  propertv  to  him;  and  the  sections  of  this 
Code,  from  section  five  nundred  and  ten  to  section  five 
hundred  and  twenty-one,  both  inclusive,  are  applicable 
to  such  claim  when  made  in  Justices'  Courts,  the  powers 
therein  given  and  duties  imposed  on  sheriffs  bemg  ex- 
tended to  constables,  and  the  word  **  justice  "  substituted 
forejudge." 

Claim  and  delivery— generally,  sec.  009  et  uq. 
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CHAPTER  V. 

JUDQMENT    B7    DISFAULT    IN    JUSTICES' 

COURTS. 

(  871.  Jadsment  wben  defendant  fails  to  appear. 
S  872.  Judgment  against  defendant  on  demurrer. 

§  871.  If  the  defendant  fail  to  appear,  and  to  answer 
or  demur  witbin  the  time  specilled  in  the  Rummons,  then, 
upon  proof  of  serrice  of  summons,  the  following  proceed- 
ings must  be  had : 

1.  If  the  action  is  based  upon  a  contract,  and  is  for  the 
recovery  of  money,  or  damages  only,  the  court  must  ren- 
der  judgment  in  favor  of  plamtiff  for  the  sum  specified  in 
the  summons; 

2.  In  all  other  actions  the  court  must  hear  the  evidence 
offered  by  the  plaintiff,  and  must  render  judgment  in  his 
favor  for  such  sum  (not  exceeding  the  amount  stated  in 
the  summons)  as  appears  by  such  evidence  to  be  just.  [In 
effect  April  16th,  1880.] 

Defknlt  judgment— generally,  sec.  885. 

§  872.  In  the  following  cases  the  same  proceedings 
must  be  had,  and  judgment  must  bo  rendered  in  like  man- 
ner, as  if  the  defendant  had  failed  to  appear  and  answer 
or  demur: 

1.  If  the  complaint  has  been  amended,  and  the  defend- 
ant fails  to  answer  it  as  amended,  within  the  time  allowed 
by  the  court; 

2.  If  the  demurrer  to  the  complaint  is  overruled,  and  the 
defendant  fails  to  answer  at  once; 

3.  If  the  demurrer  to  the  answer  is  sustained,  and  the 
defendant  fails  to  amend  the  answer  withia  the  timo  al- 
lowed by  the  court 

Oomparo-4ec.  896  and  notes. 
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CHAPTER  VI. 

JINSB  OF  TRIAL  AND  POSTPONIOiCESNTS  HT 

JUSTICES'  COURTS. 

873.  Time  wben  trial  mnst  be  commenced. 

874.  When  court  may,  of  Its  own  motion,  postp<me  trlAl. 
675.  Postponement  by  consent. 

,  876.  Postponement  upon  application  of  a  party. 
S  877.  No  continuance  for  more  than  ten  days  to  be  granted,  onleM 
upon  filing  of  undertaking. 

§  873.  Unless  postponed  as  provided  in  this  chapter,  or 

g73       unless  transferred  to  another  court,  the  trial  of  the  action. 

ccp       must  commence  at  the  expiration  of  one  liour  from  the 

97  526     time  specified  in  the  notice  mentioned  in  section  850,  and 

the  trial  must  be  continued  without  adjournment  for  more 

than  twenty-four  hours  at  any  one  time,  until  all  the 

issues  therein  are  disposed  of.    [Approved  April  3rd,  1876.  ] 

§  874.  The  court  may,  of  its  own  motion,  postpone  the 
trial : 

1.  For  not  exceeding  one  day.  if,  at  the  time  fixed  by 
law  or  by  an  order  of  the  court  tor  the  trial,  the  court  is 
engaged  in  the  trial  of  another  action; 

2.  For  not  exceeding  two  days,  if,  bjr  an  amendment  of 
the  pleadings,  or  the  allowance  of  time  to  make  such 
amendment  or  to  plead,  a  postponement  is  rendered  nec- 
essary; 

3.  For  not  exceeding  three  days,  if  the  trial  is  upon  is- 
sues of  fact,  and  a  jury  has  been  demanded. 

SUBDivisioir  2.  Amendment  of  pleadings,  etc.— see  sees.  858, 890. 

§  875.  The  court  may,  by  consent  of  the  i)arties,  given 
in  writing  or  in  open  court,  postpone  the  trial  to  a  time 
agreed  upon  by  the  parties. 

§  876.  The  trial  may  be  postponed  upon  the  applica- 
tion of  either  party,  for  a  period  not  exceeding  four 
months : 

1.  The  party  making  the  application  must  prove,  by  his 
own  oath  or  otherwise,  that  lie  cannot,  for  want  of  mate- 
rial testimony,  which  he  expects  to  procure,  safely  pro- 
ceed to  trial,  and  must  show  in  what  respect  the  testimony 
expected  is  material,  and  that  he  has  used  due  diligence 
to  procure  it,  and  has  been  unable  to  do  so; 
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2.  If  the  application  is  on  the  part  of  the  plaintiff,  and 
the  defendant  is  under  arrest,  a  postponement  for  more 
than  three  hours  discharges  the  defendant  from  custody; 
bnt  the  action  may  proceed  notwithstanding,  and  the  de- 
fendant is  subject  to  arrest  on  execution,  in  the  same 
manner  as  if  he  had  not  been  discharged; 

3.  If  the  application  is  on  the  part  of  a  defendant  under 
arrest,  before  it  can  be  granted  he  must  execute  an  under- 
taking, with  two  or  more  sufficient  sureties,  to  be  ap- 
proved by,  and  in  a  sum  to  be  fixed  by,  the  justice,  to  the 
effect  that  he  will  render  himself  amenable  to  the  process 
of  the  court  during  the  pendency  of  the  action,  and  to 
such  as  may  be  issued  to  enforce  the  judgment  therein: 
or  that  the  sureties  will  pay  to  the  plaintiff  the  amount  ot 
any  judgment  which  he  may  recover  in  the  action,  not  ex- 
ceeding the  amount  specified  in  the  undertaking.  On  fil- 
ing the  undertaking  specified  in  this  subdivision,  the  jus- 
tice must  order  the  defendant  to  be  discharged  from  cus- 
tody; 

4.  The  party  making  the  application  must,  if  required 
hy  the  adverse  party,  consent  that  the  testimony  oi  any 
witness  of  such  adverse  party,  who  is  in  attendance,  may 
be  then  taken  by  deposition  before  the  justice,  and  that 
the  testimony  so  taken  may  be  read  on  the  trial,  with  the 
same  effect,  and  subject  to  the  same  objections,  as  if  the 
witness  was  produced. 

But  the  court  may  require  the  party  making  the  appli- 
cation to  state,  upon  affidavit,  the  evidence  wnich  he  ex- 
pects to  obtain;  and  if  the  adverse  party  thereupon  admit 
that  such  evidence  would  be  given,  and  that  it  be  consid- 
ered as  actually  given  on  the  trial,  or  offered  and  over- 
ruled as  improper,  the  trial  must  not  be  postponed. 

Fostponexnent'-geneTally,  sec.  595»  and  notes:  costs  of,  seo.  1029. 

Undertaking,  sureties,  etc— sees.  941»,  1057. 

8uBDrviBioN8  2  and  3.  Arrest  and  bail— sec.  478  et  teq. 

§  877.  No  adjournment  must,  unless  by  consent,  be 
granted  for  a  period  longer  than  ten  days,  upon  the  appli- 
cation of  either  party,  except  upon  condition  that  such 
party  file  an  undertaking,  in  an  amount  fixed  b^  the  jus- 
tice, with  two  sureties,  to  be  approved  by  the  justice,  to 
the  effect  that  they  will  pay  to  the  opposite  party  the 
amount  of  any  judgment  which  may  be  regovered  against 
the  partv  applying,  not  exceeding  the  sum  specified  in  the 
undertaKing. 

Undertakings— flee  sec.  876fi. 
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CHAPTEB  Vn. 
TRIALS  IN  JUSTICES'  COITRTS. 

S  878.  Issue  defined,  and  the  different  kinds. 
%  879.  Issue  of  law,  how  raised. 
'  880.  Issue  of  fact,  how  raised, 

881.  Issue  of  law,  how  tried. 

882.  Issue  of  fact,  how  tried. 

883.  Jury,  how  waived. 

884.  Either  party  failing  to  appear,  trial  may  proceed  at  request  of 
other  party. 

i885.  Challengi'S  to  jurors. 
886.  Manner  of  pleadinior  a  written  instrument. 
887.  If  a  copy  of  an  instrument  be  filed,  the  signatures  will  be 
deemed  admitted,  unless  denied  under  oatii. 

§  878.  Issnes  arise  upon  the  pleadings  when  a  fact  or 
conclusion  of  law  is  maintained  by  the  one  party,  and  is 
controverted  by  the  other.    They  are  of  two  kinds : 

1.  Of  law;  and, 

2.  Of  fact. 
Same  as  sec.  588. 

§  879.  An  issue  of  law  arises  upon  a  demurrer  to  the 
complaint  or  answer,  or  to  some  part  thereof. 
Same  as  sec.  689. 

§  880.  An  issue  of  fact  arises — 

1 .  Upon  a  material  allegation  in  the  complaint  contro- 
verted by  the  answer;  and, 

2.  Ux)on  new  matter  in  the  answer,  except  an  issue  of 
law  is  joined  thereon. 

Same  as  sec.  090. 

§  881.  An  issue  of  law  must  be  tried  by  the  court. 
Oompare— sec.  691. 

^  882.  An  issue  of  fact  must  be  tried  by  a  jury,  unless 
a  ]ury  is  waived,  in  which  case  it  must  be  tried  by  the 
court. 

Compare— sec.  592. 

§  883.  A  jury  may  be  waived— 

1.  By  consent  of  parties,  entered  in  the  docket; 

2.  By  a  failure  of  either  party  to  demand  a  jury  before 
the  commencement  of  the  trial  of  an  issue  of  fact; 
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3.  Bv  the  f ailnre  of  either  party  to  appear  at  the  time 
fxed  lor  the  trial  of  an  issue  of  fact. 
Waiwr  of  jury— compare  sec.  631,  and  notes. 

§  884.  If  either  party  fails  to  appear  at  the  time  fixed 
for  trial,  the  trial  may  proceed  at  the  request  of  the  ad- 
verse party. 

Compare— sec  694. 

§  885.  The  challenfi^es  are  either  peremptory  or  for 
cause.  Each  party  is  entitled  to  three  peremptory  chal- 
lenges. Either  party  may  chaUenge  for  cause  on  anv 
ffrounds  set  forth  in  section  six  hundred  and  two.  Chal- 
lenges for  cause  must  be  tried  by  the  justice. 

Ohallenges— compare  sees.  601, 602. 

§  886.  When  the  cause  of  action  or  counter-claim  arises 
upon  an  account  or  instrument  for  the  payment  of  money 
only,  the  court,  at  any  time  before  the  trial,  may,  by  an 
order  under  his  hand,  require  the  original  to  be  exhibited 
to  the  inspection  of,  and  a  copy  to  be  furnished  to,  the  ad- 
verse party,  at  such  time  as  may  be  fixed  in  the  order;  or, 
if  sucn  order  is  not  obeyed,  the  account  or  instrument 
cannot  be  given  in  evidence. 
Order  for  inspection— sec.  1000. 

§  887.  If  the  plaintiff  annex  to  his  complaint,  or  file 
with  the  justice  at  the  time  of  issuing  the  summons,  the 
original  or  a  copy  of  the  promissory  note,  bill  of  exchange, 
or  other  written  obligation  for  the  payment  of  money, 
upon  which  the  action  is  brought,  the  defendant  is  deemed 
to  admit  the  genuineness  of  the  signatures  of  the  meters, 
indorsers,  or  assignors  thereof,  unless  he  specifically  de- 
nies the  same  in  nis  answer,  and  verify  the  answer  by  his 
oath. 

Compare— sees.  447, 8S3. 

Signature  of  bonda— by  printed /oe  HmileriS  CaL  66B. 
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CHAPTER  Vni. 

JUDGMENTS  (OTHER  THAN  B7  DEFAXJIiTi 
IN  JUSTICES'  COX7RTS. 

i  888.  Jadgment  by  confesston. 

S  890.  Jadfment  of  cIlBiniasal  entered  In  certain  cases  vtthoctt  pr^o- 
ulce. 

891.  Jadgment  npon  verdict. 

892.  Jadgment  after  trial  by  the  conrt. 

893.  Jadgment  when  the  defendant  Is  snbject  to  arrest 

894.  If  the  sum  found  dae  exceeds  the  jurisdiction  of  the  josOcep 
the  excess  may  be  remitted. 

i  899.  Offer  to  compromise  before  trial. 
I  896.  Costs  may  be  Included  in  the  Judgment. 
I  897.  Abstract  of  Judgment. 

I  898.  Abstract  may  be  filed  and  docketed  In  coanty  clerk's  office. 
899.  Effect  of  docketing. 

I  900.  Judgment  not  a  lien  onless  abstract  b  recorded  In  the  recwder's 
office. 

§  889.  Judgements  npon  confession  may  be  entered  up 
in  any  Justices'  Court  specified  in  the  confession. 

Oonfession  of  judgment— 8  CaL  76;  sec  1135:  and  generaUj,  sees. 
1183-1135:  jurisdiction,  sec  112,  subd.  6. 

390         §  890.  Judgment  that  the  action  be  dismissed,  without 
ccp       prejudice  to  a  new  action,  may  be  entered  with  costs,  in 
97  522     the  following  cases : 

890  1.  When  the  plaintiff  voluntarily  dismisses  the  action 

ccp        before  it  is  finally  submitted; 
106  592        2.  When  he  fails  to  appear  at  the  time  specified  in  th© 
summons,  or  at  the  time  to  which  the  action  has  been 
postponed,  or  within  one  hour  thereafter; 

3.  When,  after  a  demurrer  to  the  complaint  hsts  been 
sustained,  the  plaintiff  fails  to  amend  it  within  the  time 
allowed  by  the  court ; 

4.  When  it  is  objected  at  the  trial,  and  appears  by  the 
evidence,  that  the  action  is  brought  in  the  wrong  county, 
or  township,  or  city;  but  if  the  objection  is  taken  and 
overruled,  it  is  cause  only  of  reversal  on  appeal,  and  does 
not  otherwise  invalidate  the  judgment;  it  not  taken  at 
the  trial,  it  is  waived. 

Dismissal,  etc.— compare  sec.  581,  and  notes:  effect  of,  29  CaL  312. 

SiTBDivisioir  4.  Action  brought,  where— sec.  833.  Appears  b7  the 
evidence—lS  CaL  128.  Waiver  of  objection— 15  Cal.  296;  and  compare 
sec.  484  and  note. 
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S  891.  When  a  trial  by  jary  has  been  had,  judfonont     891 
must  be  entered  by  the  justice,  at  once,  in  conformity  ,^P^ 
with  the  verdict.  ^^  ^^ 

JEtntry  of  Jndgment— LyDCh  «.  Kelly,  41  Cal.  433:  generally*  see.  664. 
•nd  note.  /iidgment--«eneraDy»  note  to  sec.  664. 

§  892.  When  the  trial  is  by  the  court,  jndgment  must     893 
be  entered  at  the  close  of  the  trial.  ccp 

8ee8ee.891n.  ^' ^'^ 

§  893.  The  judgment  in  Justices'  Courts  must  be  en-  ^ 
tered  substantially  in  the  form  required  by  section  six  1^2  I80 
hundred  and  sixty-seven  of  this  Code.  When  the  judg- 
ment is  rendered  m  a  case  where  the  defendant  is  subject 
to  arrest  and  imprisonment  thereon,  the  fact  that  the  de« 
fendant  is  so  subject,  must  be  stated  in  the  jndgment. 
[In  effect  July  1st,  1874.] 

Execution  against  the  person,  extent  of  process— sec.  848». 

§  894.  When  the  amount  found  due  to  either  party  ez« 
ceeds  the  sum  for  which  the  justice  is  authorized  to  enter 
judgment,  such  party  may  remit  the  excess,  and  judg- 
ment may  be  rendered  for  the  residue. 

Limit— three  hundred  dollars,  sec.  112. 

§  895.  If  the  defendant,  at  any  time  before  the  trial, 
offer,  in  writing,  to  allow  judgment  to  be  taken  against 
bimfor  a  speci^ed  sum,  the  plaintiff  may  immediately 
have  judgment  therefor,  with  the  costs  then  accrued;  but 
if  he  do  not  accept  such  offer  before  the  trial,  and  fail  to 
recover  in  the  action  a  sum  in  excess  of  the  offer,  he  can- 
not recover  costs,  but  costs  must  be  adjudged  against 
him,  and,  if  he  recover,  be  deducted  from  his  recovery. 
The  offer  and  failure  to  accept  it  cannot  be  given  in  evi- 
dence nor  affect  the  recovery,  otherwise  than  as  to  costs. 
[Approved  March  2nd,  1878.] 

Offer  to  compromise— compare,  sec.  997. 

§  896.  The  justice  must  tax  and  include  in  the  judg«      896 
ment  the  costs  allowed  by  law  to  the  prevailing  party.  ccp 

Oosts— sec.  924:  percentage  in  San  Frandsco,  see  Stats.  1866,  p.  66.       ^^^  ^^ 

§  897.  The  justice,  on  the  demand  of  a  party  in  whose 
favor  judgment  is  rendered,  must  give  him  an  abstract  of 
the  judgment  in  substantially  the  following  form  (filling 
blanks  according  to  the  facts): 

State  op  California, county,  (or  city  and  county). 

,  plaintiff,  v. ,  defendant.  In  Justices*  Court,  be- 
fore  ,  justice  of  the  peace, township  (or  city,  or 

eity  and  county), ,  18—  [inserting  date  of  abstract]. 
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Judgment  entered  for  plaintiff,  (or  defendant)  for  $ , 

on  tne day  of .    I  certify  that  the  foregoing  is  a 

correct  abstract  of  a  judgment  rendered  in  said  action  in 

my  court— or  (as  the  case  may  be)  in  the  court  of , 

justice  of  the  peace,  as  appears  by  his  docket  now  in  my 

possession,  as  nis  successor  in  office. ,  Justice  of 

the  Peace.    [In  effect  March  26th,  1880.] 

Abstract— A2  CaL  399:  transcript,  formerly,  27  CaL  371:  in  cities  and 
eounties,  sec  92. 

§  898.  The  abstract  may  be  filed  in  the  office  of  the 
county  cleric  of  the  county  in  which  the  judgment  was 
rendered,  and  the  judgment  docketed  in  the  judgment 
docket  of  the  Superior  Court  thereof.  The  time  of  the 
receipt  of  the  abstract  by  the  clerk  must  be  noted  by 
liim  thereon,  and  entered  in  the  docket.  [In  effect  March 
2Uth,  1880.] 

Dockoting—generally,  sec.  671. 

Becalling'49  CaL  2G9. 

§  899.  From  the  time  of  docketing  in  the  county 
clerk's  office,  execution  may  be  issued  thereon  by  the 
county  clerk  to  the  sheriff  of  any  county  in  the  State, 
other  than  the  county  in  which  the  judgment  was  ren- 
dered, in  the  same  manner  and  with  like  effect  as  if  issued 
on  a  judgment  of  the  Superior  Court.  [In  effect  March 
26th,  1880.] 

Ezecntion^^enerally,  sec  681  et  Mg. 

§  900.  A  judgment  rendered  in  a  Justice's  Court 
creates  no  lien  upon  any  lands  of  the  defendant,  unless 
such  an  abstract  is  filed  in  the  office  of  the  recorder  of  the 
county  in  which  the  lands  are  situated.  When  so  filed, 
and  from  the  time  of  filing,  the  iudgment  becomes  a  lien 
upon  all  the  real  property  of  the  judgment  debtor,  not 
exempt  from  execution,  in  such  county,  owned  by  him  at 
the  time,  or  which  he  may  afterward,  and  before  the  lien 
expires,  acquire.  The  lien  continues  for  two  years,  un- 
less the  judgment  be  previously  satisfied.  [In  effect 
April  16th,  1880.] 

Ifo  lien— miless  abstract  filed  and  recorded,  63  CaL  899L 

Becording--«ec.  674;  19  Cal.  145. 

Lien,  extent  and  duration  of— compare,  sec  674. 
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CHAPTER  IX. 

EZECUnONS  FROM  JUSTICES'  COURTS. 

901.  Execution  may  Issne  at  any  time  within  Uto  yean. 

902.  Execntlon,  contents  of. 

903.  Renewal  of  execution. 

004.  Duty  of  officer  receiving  execntlon. 
I  OOS.  Proceedings  snpjiilementary  to  execution. 

§  901.  Execntion  for  the  enforcement  of  a  judgment 
of  a  Justice's  Court  may  be  issued  by  the  justice  who 
entered  the  judgment,  or  his  successor  In  omce,  on  the 
application  of  the  party  entitled  thereto,  at  any  time 
within  five  years  from  the  entry  of  judgment. 

Within  five  years— 8  CaL  612;  26  CaL  156:  generally,  seo.  68B:  action 
on  judgment  after,  16  CaL  37i. 
StaTing  proceedings— on  void  judgment,  49  CaL  266. 
Execution— sec.  684ii :  generally,  sec.  681  et  $eq. 

§  902.  The  execution  must  be  directed  to  the  sheriff  or 
to  a  constable  of  the  county,  and  must  be  subscribed  by 
tLe  justice  and  bear  date  the  day  of  its  delivery  to  the 
ofiScer.  It  must  intelligibly  refer  to  the  judgment,  by 
Btating  the  names  of  the  parties,  and  the  name  of  the 
justice  before  whom,  and  ot  the  county  and  the  township 
or  city  where,  and  the  time  when,  it  was  rendered;  the 
amount  of  iudgment,  if  it  be  for  money;  and,  if  less  than 
the  whole  is  due,  the  true  amount  due  thereon.  It  must 
contain,  in  like  cases,  similar  directions  to  the  sheriff  or 
constable,  as  are  required  by  the  provisions  of  title  nine, 
part  two,  of  this  Code,  in  an  execution  to  the  sheriff. 

Oompar»— sec  681  et  seq. 

Bagion  of  process— see  sec  848ii{  17  CaL  294. 

§  903.  An  execution  may,  at  the  request  of  the  5ndg-     903 
ment  creditor,  be  renewed  before  the  expiration  of  the  if^^iani 
tune  fixed  for  its  return,  by  the  word  **  renewed  "  written         ^ 
thereon,  with  the  date  thereof,  and  subscribed  by  the  jus- 
tice.   Such  renewal  has  the  effect  of  an  original  issue, 
&nd  may  be  repeated  as  often  as  necessary.    If  an  execu* 
tion  is  returned  unsatisfied,  another  may  be  afterward 
iBsaed. 

§  901.  The  sheriff  or  constable  to  whom  the  execution 
it  oizected  must  execute  the  same  In  the  same  manner  as 
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the  shftrifif  is  regaired  by  the  provisions  of  title  nine,  part 
two,  of  this  Code,  to  proceed  upon  executions  directed  to 
him;  and  the  constable,  when  the  execution  is  directed  to 
him,  is  vested  for  that  purpose  with  all  the  powers  of  the 
sheriff. 

Ezecnte  the  writ— compare,  seo.  091  et  seq,:  and  generally,  see  see. 
6%  et  teq. 

§  905.  The  sections  of  this  Code,  from  seven  hundred 
and  fourteen  to  seven  hundred  and  twenty-one,  both  in* 
elusive,  are  applicable  to  Justices'  Courts,  the  word  "  con- 
stable" bein^  substituted,  to  that  end,  for  the  word 
**  sheriff,"  and  the  word  "justice"  for  the  word  "  judgje." 

Frooeedingi  aopplemeiiiaif  to  «seeationf-47  CaL  Ul;  sees.  714-721. 
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CHAPTER  X. 
CONTEMPTS  IN  JUSTICES'  COURTS. 

I  906.  Contempts  a  Instlce  may  pmilsb  for. 
i  907.  Proceedings  for  contempt. 
908.  Same. 


f  909.  Punishments  for  contempts. 


910.  The  conviction  must  be  entered  in  the  docket. 


§  906.  A  justice  may  punish  as  for  contempt,  persons 
guilty  of  the  following  acts,  and  no  other: 

1.  Disorderly,  contemptuous,  or  insolent  behavior  to- 
ward the  justice  while  holding  the  court,  tending  to  in- 
terrupt the  due  course  of  a  trial  or  other  judicial  x^roceed- 

2.  A  breach  of  the  peace,  boisterous  conduct,  or  violent 
disturbance  in  the  presence  of  the  justice,  or  in  the  imme- 
diate vicinity  of  the  court  held  by  him,  tending  to  inter- 
rupt the  due  course  of  a  trial  or  other  judicial  proceed- 

3.  Disobedience  or  resistance  to  the  execution  of  a 
lawful  order  or  process,  made  or  issued  by  him ; 

4.  Disobedience  to  a  subpoena  duly  served,  or  refusing 
to  be  sworn  or  to  answer  as  a  witness ; 

6.  Rescuing  any  person  or  property  in  the  custody  of  an 
officer  by  virtue  of  an  order  or  process  of  the  court  held 
by  him. 

Oontempts— generaUy,  sec.  1209  et  seq. 

Conrts  and  judicial  officers,  powers  of— eec  128  and  notes,  sees. 
177-179. 

§  907.  When  a  contempt  is  committed  in  the  imme- 
diate view  and  presence  of  the  justice,  it  may  be  pun- 
ished summarily;  to  that  end  an  order  must  be  made 
reciting  the  facts,  as  they  occurred,  and  adjudging  that 
the  person  proceeded  against  is  thereby  guilty  of  con- 
tempt, and  that  he  be  punished  as  therein  prescribed. 

Oompare— sec.  1211. 

S  908.  When  the  contempt  is  not  committed  in  the 
immediate  view  and  presence  of  the  justice,  a  warrant  of 
arrest  may  be  issued  by  such  justice,  on  which  the  person 
■o  guilty  may  be  arrested  and  brought  before  the  lustic^ 
immediat'ely,  when  an  opportunity  to  be  heard  in  his  ao- 
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fense,  or  excuse,  must  be  given.    The  justice  may,  there- 
upon, discharge  him,  or  may  convict  him  of  the  onense. 
Compare— sec.  1211;  see.  1212  et  uq. 

§  909.  A  justice  may  punish  for  contempts  by  fine  or 
imprisonment,  or  both;  such  tine  not  to  exceed  in  any 
case  one  liundred  dollars,  and  such  imprisonment  one  day. 

One  day's  imprisonment— bnt  see  sec.  1219;  47  CaL  isl. 

§  910.  The  conviction,  specifying  particularly  the  of- 
fense and  the  judgment  thereon,  must  be  entered  by  the 
justice  in  his  docket. 
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CHAPTER  XI. 

DOCKETS  OF  JUSTICES. 

91L  Docket,  what  to  contain. 
913.  JEntiies  therein  primary  erldenee  of  the  fiusts. 
913.  An  Index  to  the  docket  must  be  kept. 

914  Dockets  most  be  delivered  by  Justice  to  his  soeeeasor,  or  to 
county  clerk. 

S  915.  Proceedings  when  office  becomes  vacant,  and  before  a  sncceflh 
sor  is  appointed. 

§  911.  Every  lustice  must  keep  a  book,  denominated 
a  "docket/'  in  wLicb  be  must  enter: 

1.  The  title  of  every  action  or  proceeding; 

2.  The  object  of  tbe  action  or  proceeding;  and  if  a  sum 
of  money  be  claimed,  the  amount  thereof; 

3.  Tbe  date  of  tbe  summons,  and  tbe  time  of  its  return; 
and  if  an  order  to  arrest  tbe  defendant  be  made,  or 
a  writ  of  attachment  be  issued,  a  statement  of  the 
fact; 

4.  The  time  when  the  parties,  or  either  of  them,  appear, 
or  their  non-appearance,  if  default  be  made;  a  minute  of 
the  pleadings  and  motions;  if  in  writing,  referring  to  them; 
if  nut  in  writing,  a  concise  statement  of  tbe  material 
parts  of  the  pleadings; 

5.  Every  adjournment,  stating  on  whose  application 
and  to  what  time; 

6.  Tbe  demand  for  a  trial  by  jury,  when  the  same  is 
made,  and  b^  whom  made,  the  order  for  the  jurv,  and 
tbe  time  appointed  for  the  return  of  the  jury  and  for  the 
trial; 

7.  The  names  of  the  jurors  who  appear  and  are  sworn, 
and  the  names  of  all  witnesses  sworn,  and  at  whose  re* 
quest; 

8.  The  verdict  of  the  jury,  and  when  received;  If  the 
jury  disagree  and  are  discharged,  the  fact  of  such  dis- 
agreement and  discharge; 

9.  Tbe  judgment  of  the  court,  spebifying  the  costs  In- 
cluded, and  tue  time  when  rendered; 

10.  The  issuing  of  the  execution,  when  issued  and  to 
whom;  tbe  renewals  thereof,  if  any,  and  when  made,  and 
a  statement  of  any  money  paid  to  the  justice,  when  and 
by  whom; 

H.  The  receipt  of  a  notice  of  appeal,  if  any  be  given, 
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and  of  the  appeal  bond,  if  any  be  filed.    [In  effect  July 
Ist,  1874.] 

Docket  in  cities  and  counties— sec  9S. 

Eesidence  of  defendant— eee  see.  832m. 

Entries  in  docket— snbd.  S.  Return  qf  tumnum*,l9CaL  93;  19  CaL 
290, 8ubd.  9 :  Judgment*  41  Cal.  232. 

§  912.  The  several  particulars  of  the  last  section  speci- 
fied must  be  entered  under  the  title  of  the  action  to  %vbirh 
tliey  relate,  and  (unless  otherwise  in  this  title  provided) 
at  tlie  time  when  they  occur.  Such  entries  in  a  justice's 
docket,  or  a  transcript  thereof,  certified  by  the  justice,  or 
his  successor  in  office,  are  prima  facie  evidence  of  the 
facts  so  stated.    [In  effect  March  26th,  1880.] 

Prima  facie  evidence— sec.  1883:  justices' docket  as,  32  CaL  49:  ad- 
inlssibillty  of  parol  evidence,  34  CaL  321. 

§  913.  A  justice  must  keep  an  alphabetical  index  to  his 
docket,  in  which  must  be  entered  the  names  of  the  parties 
to  each  judgment,  with  a  reference  to  the  page  of  entry. 
The  names  of  the  plaintiffs  must  be  entered  in  the  index, 
in  the  alphabetical  order  of  the  first  letter  of  the  family 
name. 

§  914.  Every  Justice  of  the  peace,  upon  the  expiration 
of  11  is  term  of  office,  must  deposit  with  his  successor  his 
official  dockets  and  all  papers  filed  in  his  office,  as  well  his 
own  as  those  of  his  predecessors,  or  any  other  which  may 
be  in  his  custody  to  oe  kept  as  public  records. 

§  915.  If  the  office  of  a  justice  become  vacant  by  his 
death  or  removal  from  the  township  or  city,  or  otherwise, 
before  liis  successor  is  elected  and  c][ualified,  the  docket 
and  papers  in  possession  of  such  justice  must  be  deposited 
in  the  office  of  some  other  justice  in  the  township,  to  be 
by  him  delivered  to  the  successor  of  such  justice.  If 
there  is  no  other  justice  in  the  township,  then  the  docket 
and  papers  of  such  justice  must  be  deposited  in  the  office 
of  the  county  clerk  of  the  county,  to  be  by  him  delivered 
to  the  successor  in  office  of  the  justice. 

§  916.  Any  justice  with  whom  the  docket  of  his  prede- 
cessor or  of  another  justice  is  deposited,  has  and  may  ex- 
ercise over  all  actions  and  proceedings  entered  in  such 
docket,  the  same  jurisdiction  as  if  originally  commenced 
before  him.  In  case  of  the  creation  of  a  new  county,  or 
the  change  of  the  boundary  between  two  counties,  any 
justice  into  whose  hands  the  docket  of  a  justice  formerly 
acting  as  such  within  the  same  territory  may  come,  ia, 
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for  the  purposes  of  this  section,  considered  the  successor 
of  such  former  justice. 

§  917.  The  justice  elected  to  fill  a  vacancy  is  the  suo- 
cessor  of  the  justice  whose  office  became  vacant  before 
the  expiration  of  a  full  term.  When  a  full  term  expires, 
tlie  same  or  another  person  elected  to  take  office  in  the 
same  tovmship  or  city,  from  that  time  is  the  successor. 

§  918.  When  two  or  more  justices  are  equally  entitled, 
under  the  last  section,  to  be  deemed  the  successors  in 
office  of  the  justice,  a  judge  of  the  Superior  Court  must, 
by  a  certificate  subscribed  by  him  and  tiled  in  the  office 
of  the  county  clerk,  designate  which  justice  is  the  suc- 
cessor of  a  justice  going  out  of  office,  or  whose  office  has 
become  vacant.    [In  effect  March  26th,  1880.] 
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CHAPTBB  Xn. 

GENERAL  PROVISIONS   RELATINa  TO 
JUSTICES'  COXTRTS. 

S  919.  Jnstlees  may  issue  sabpcsnas  and  final  proeess  to  any  part  of  tba 

county. 
S  920.  Blanks  must  t>e  filled  in  all  papen  issued  by  a  justice,  except 

subpoenas. 
I  921.  Justices  to  receive  all  moneys  collected  and  pay  same  to  parties. 
i  922.  In  case  of  disability  of  Justice,  anotlier  Justice  may  attend  on 

his  bebaif . 

!923.  Justices  may  require  security  for  costs. 
934.  Who  entitled  to  costs. 
926.  What  provisions  of  Code  applicable  to  Justices'  Courts. 

§  919.  Jasticea  of  tho  peace  may  issue  subpconas  in 
any  action  or  proceedins  in  the  courts  held  by  them,  and 
final  process  on  any  Judgment  recovered  therein,  to  any 
part  of  the  county. 

Final  process— to  any  part  of  the  county,  sees.  94, 106. 

§  920.  The  summons,  execution,  and  every  other  pa- 
per made  or  Issued  by  a  justice,  except  a  subpodua,  must 
be  issued  without  a  blank  left  to  be  tilled  by  another,  oth- 
erwise it  is  void. 

§  921.  Justices  of  the  peace  must  receive  from  the 
sheriff  or  constables  of  their  county,  all  moneys  collected 
on  any  process  or  order  issued  from  their  courts  respect- 
ively, and  must  pay  the  same,  and  all  moneys  paid  to 
them  in  their  official  capacity,  over  to  the  parties  entitled 
or  authorized  to  receive  them,  without  delay.  [In  effect 
March  26th,  1880.] 

§  922.  In  case  of  the  sickness  or  other  disability,  or 
necessary  absence  of  a  justice,  on  a  return  of  a  sum- 
mons, or  at  the  time  appointed  tor  a  trial,  another  justice 
of  the  same  township  or  city  may,  at  his  request,  attend 
in  his  behalf,  and  thereupon  is  vested  with  the  power,  for 
the  time  being,  of  the  justice  before  whom  the  summons 
was  returnable.  In  that  case,  the  proper  entry  of  the 
proceedings  before  the  attending  justice,  subscribed  by 
nim,  must  be  made  in  the  docket  of  the  Justice  before 
whom  the  summons  was  returnable.  If  tne  case  is  ad- 
journed, the  justice  before  whom  the  summons  was  retom* 
able  may  resume  jurisdiction. 
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§  923.  Justices  may,  in  all  cases,  require  a  deposit  of 
money  or  an  undertaking,  as  security  for  costs  oi  court, 
before  issuing  a  summons. 

Ftepayment  of  fees— sec.  91. 

S  924.  The  prevailing  party  in  Justices'  Courts  is  en- 
titled to  costs  of  the  action,  and  also  of  any  proceedings 
taken  hy  him  in  aid  of  an  execution,  issnea  upon  any 
judgment  recovered  therein.    [In  effect  July  1st,  1874.] 

Oosts-see  sec.  896. 

§  925.  Justices's  Courts  being  courts  of  peculiar  and 
limited  jurisdiction,  only  those  provisions  of  this  Code 
which  are,  in  their  nature,  applicable  to  the  organization, 
jtowers,  and  course  of  proceedings  in  Justices  Courts,  or 
which  have  been  made  applicable  by  special  provisions  in 
this  title,  are  applicable  to  Justices'  Courts  and  the  pro- 
ceedings therein. 

Peculiar  and  limited  jurisdiction— sees.  112-114  and  notes. 

ProTisions  applicable— 47  CaL  131. 

§  926.  In  all  civil  cases  arising  in  Justices*  Courts, 
wheteiu  an  undertaking  is  required  as  prescribed  in  this 
Co«le,  the  plaintiff  or  defendant  may  deposit  with  said 
justice  a  sum  of  money  in  United  States  gold  coin  equal 
to  the  amount  required  by  the  said  undertaking,  which 
»aid  sum  of  money  shall  be  taken  as  security  in  place  of 
said  undertaking.    [Approved  February  25th,  1878.] 
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TITLB  Xn. 

PROCEEDINaS  IN  CiVJLL  ACTIONS  IN  PO- 
LICE COX7RTS. 

939.  How  commenced. 

930.  Summons  must  Issue  on  filing  complaint. 

981.  Defendant  may  plead  orally  or  in  writing. 

932.  Trial  by  jury,  when  defendant  is  entitledfto* 

983.  Proceedings  to  be  conducted  as  In  Justices'  Courts. 

^  929.  Civil  actions  in  Police  Courts  are  commenced  b^ 
filing  a  complaint,  setting  forth  the  violation  of  the  ordi- 
nance complained  of,  with  such  particulars  of  time,  place, 
and  manner  of  violation  as  to  enable  the  defendant  to 
understand  distinctly  the  character  of  the  violation  com- 
plained of,  and  to  answer  the  complaint.  The  ordinance 
may  be  referred  to  by  its  title.  The  complaint  must  be 
venf  ed  by  the  oath  of  the  party  complaining,  or  of  his 
attorney  or  agent. 

§  930.  Immediately  after  filing  the  complaint,  a  sum- 
mons must  be  issued,  directed  to  the  defendant,  and  re- 
turnable either  immediately  or  at  any  time  designated 
therein,  not  exceeding  four  days  from  the  date  of  its 
issuing. 

§  931.  On  the  return  of  the  summons  the  defendant 
may  answer  the  complaint.  The  answer  may  be  oral  or 
in  writing,  and  immediately  thereafter  the  case  must  be 
tried,  unless,  for  good  cause  shown,  an  adjournment  is 
granted. 

§  932.  In  all  actions  for  violation  of  an  ordinance, 
where  the  fine,  forfeiture,  or  penalty  imposed  by  the  or- 
dinance is  less  than  fifty  dollars,  the  trial  must  be  by  the 
court.    In  actions  where  the  fine,  forfeiture,  or  penalty  im- 

gosed  by  the  ordinance  is  over  fifty  dollars,  the  defendant 
k  entitled  to  a  trial  by  jury. 

933  §  ^33.  All  proceedings  in  civil  actions  In  Police  Courts 

ccp      must,  except  as  in  this  title  otherwise  provided,  be  con- 
95  880     ducted  in  the  same  manner  as  civil  actions  in  Justices' 
Courts. 

Police  court  prooeedinga— no  Jurisdiction  where  legality  of  lioenao 
^estloned*  51  CaL  499:  ciTil  proceedings  injustices'  Courts,  sees.  SSZ* 


TITLE  XTTT. 

Of  Appeals  in  Civil  Actions. 

Chap.     I.  Appeals  in  general. 

IL  Appeals  from  District  Gonrts. 

III.  Appeals  from  County  Courts. 

IT.  Appeals  from  Probate  Courts* 

y.  Appeals  to  County  Courts. 

[333] 
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I  K.  V  inatliig  or 

IMS.  CddIh ■iiirundenBkUun, hov MrHlleil. 
aM.  When  auiwHlioBy  lis  lUimiued.    Wbennot 
Ki.  Ellectot  (ll3iiil8»L 
KH.  Whscinsyliereviewedonsppealtroni Jndgmeat. 
ilel.  BeiuB<liiiI  puwera  of  ail  nppellato  roort. 
BM.  On  JudkiiiFuE  oa  sppcil.  remllUtHr  muC  Iw  eertlfled  ta  tiM 


§  93B.  A  jiidgment  or  order  in  a  civil  action,  except 
wljeD  expressly  made  liaal  b;  this  Code,  may  be  reviewed 
as  prescribed  iu  this  tllle,  and  not  otherwise. 

iDdgnientsaiidordeiv— appeal  rrom,  BBC- 939  and  notes. 

Not  othorwlsD— S  cal.  9»T;  !1  CaL  3Mi  UcLaughlUi  ■>.  Doncheitr, 
April  ;ui,  ISW,  »i^.  0,  L.  J.  no. 

§  937.  An  order  made  out  of  court,  without  notice  te 
tbe  adverse  party,  may  be  vacated  or  modlSeil  without 
notice,  by  the  judge  wlio  made  it;  or  may  be  vacated  or 
modified  on  notice,  la  the  manner  in  which  other  motions 

VacaUng  or  modlfring  ardor— made  irltbout  notlca,  *  CaL  It;  1] 


gjg     tbe  appellant,  and  the  adverse  party  as  ibe  respondeat. 
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Any  party  aggrieved-'Aiijr  party,  2  Cal.  57;  38CaI.  640;  45  Cal.  97;  51 
Cal.  742:  aKgrieved,  6  Cal.  (i66;  8  Cal.  306;  10  Cal.  S0»;  12  Cal.  191;  17  Cal. 
250;  22  Cal.ldti;  23  Cal.  630;  26  Cal.  1J7;  3d  Cal.  679;  63  Cal.  742. 

Advene  party— 38  Cal.  637;  53  Cat.  742. 

Death  of  party— as  affecting  appeal,  5  Cal.  248;  sec.SSn;  sec.  885  and 
notes. 

§  939.  An  appeal  may  be  taken: 

1.  From  a  final  judgment  in  an  action  or  ppeoial  pro-     939 
ceeding  commenced  in  tlie  court  in  which  the  same  is  rcn-  .(^•'p 
dered,  within  one  year  after  tlie  entry  of  judgment;  but  Jog  J^ 
au  exception  to  tlie  decision  or  verdict,  on  tlie  ground  that  107   52 
it  is  not  supported  by  the  evidence,  cannot  be  reviewed  on      ^3^ 
an  appeal  from  the  judgment,  unless  the  appeal  is  taken       ccp 
within  sixty  days  after  the  rendition  of  the  judgment;         106  464 

2.  From  a  judgment  rendered  on  au  appeal  from  an  in- 
ferior court,  within  ninety  days  after  the  entry  of  such 
judgment; 

3.  From  an  order  granting  or  refusing  a  new  trial;  from 
an  order  granting  or  dissolving  an  injunction;  from  an 
order  refusing  to  grant  or  dissolve  an  injunction ;  from  an 
«  nler  dissolviDg  or  refusing  to  dissolve  an  attachment: 
from  an  order  granting  or  refusing  to  grant  a  change  or 
the  place  of  trial;  from  any  special  order  made  after  tinal 
judgment,  and  from  an  interlocutory  judgment  in  actiouFi 
for  partition  of  real  property,  and  from  an  order  confirm- 
ing, changing,  modifying  or  setting  aside  the  report  in 
whole  or  in  part,  of  the  referees  in  actions  for  partition  of 
real  property,  in  the  cases  mentioned  in  the  provisions  in 
section  seven  hundred  and'sixty  three  of  this  Code,  witli- 
jn  sixty  days  after  the  order  or  interlocutory  judgment  is 
made  and  entered  in  the  minutes  of  the  court  or  tiled  with 
the  clerk.    [In  effect  April  12th,  1880.] 

Appeals— to  Supreme  Coort,  sees.  963-066;  to  Superior  Court,  sees. 
974-UbO. 

Ezceptions— need  of,  secfl.  646, 956,  and  notes. 

Bill  of  review— 12  Cal.  99;  34  Cal.  76;  41  Cal.  320. 

8t7BDivi8ioir  I.  Final  judgment— Broad,  too,  36  Cal.  186;  41  Cal. 
133:  consent, by, 42  Cal.  618:  couHtltnten,  what, see  Definition:  death  of 
party  after  verdict.  5U  Cal.  4U :  (lefuiilt,  by.  1  Cal.  94, 416;  6  Cal.  83 ;  9  CaL 
616;  14  Cal.  65;  2J  Cal.  4i)3,  SM;  34  Cal.  167 :  and  as  to  appellate  supervis- 
ion over,  see  10  Cal.  444;  24  cai.  210;  34  Cal.  167;  39  Cal.  602:  deflnitlon, 
■ec.  577;  1  Cal.  24. 134;  9  Cal.  616;  16  Cal.  145:  18  Cal.  625:  21  Cai.  151, 165; 
28  Cal.  8b:  33  Cal.  474;  39  Cal.  550, 582;  46  Cai.  204;  and  see  Preston  v. 
Hearst,  March  IGth,  1880, 5  Pac.  C.  L.  J.  128:  demurrer  on,  3  Cal.  50:  14 
Cal.  28:  and  an  to  waiver,  see  sec.  472n :  dismissal  of.  18  Cal.  625;  21  CaJ. 
151 ;  50  Cal.  444 :  Intervener, against,  3.i  Cal.  610:  Irregular,  correction  or 
modification  of,5  Cal. 247;  41  Cal.  278:  new  trial,  order  refutfing.and 
ladinnent,  double  appeal,  8  Cal.  5j7  ;  10  Cal.  480;  13  Cai.  203;  25  Csil.  154; 
39  Cai.  343:  after  order  granting,  appeal  from  judgment,  33  Cal.  4U7: 
nonsuit.  6  Cal.  666;  13  Cal.  42 ;  22  Cal.  456:  partition  in,  30  CaL  II :  Crust 
funds,  uecreo  m  to,  rot  final,  52  Cal.  414. 


§  939  AppEAU  c 

Astlaii'-cantiovBnrBatiiiiltteilwIthoDt.sec.llM;  dellnsil,  MC  S. 

Sp«cl>l  procssdiBS,  is~;  Cil.1711:  SCiLlOT;  ISCal.N;  MClLtMl 
MUU-M;;  »Gal.ll3i  37CtiL19)  39Cal.38ei  UCaJ.lUi  ISCaJ.GU. 

Within  Doa  7ear-3a  CaL  «7[;  n  C^  IS)  it  CbI.  in;  DoiiElus  *- 
Fnlda.No,  8,115,  Pel),  stb,  IBSO.s  Pac.  C.I-J.18:  UeglmilnK  o(  pcriort, 
KB  iieiE  ijoU :  uDt  pralouged,  wlieD,  4:!  CoL  27 :  tiolttM  CourC  apiieau, 
■Ixly  cliiysQulytBeo-niA. 

Entryof  Jadgmsnt— BrCer.49CaLIM;  HoLusIilIar.  TH>tiertT,AlirU 

<\Lj.iLi:™c(ofBCodB.riTimrSiJmoii.MC»L'ilBi  JlCal.'M;;'ii2Clll. 
lUlUCaL21«iMCal.M9i  3aCBl.429;  4JC!lLlS7i  iiClLM. 

Insafficiency  of  svidsnoe— tlma  for  appeal  Imm.  40  CaL  100. 

BDBDIVlsIolf  I.  jDdEment  lendsnd  oa  appgol— tlmo  for  aiipeBl 
(rom,  HI  CaL  111  1  <3  Cal.  110. 

Sdbdivibiob  I.  Qrantlne  or  refaaEng  new  trial,  apptsl  from 
ordst—nnerallF.Hie  BUM.  In,  under  Fihal  Jeoattssi!;  ie  CaL  112; 
granting,  I  Csl.Ka;  19  Cal.3V2i  44  Cal. '^84:  reriulnic.  Ls  Cal.  43.3U;  Si 
Cal.  I«U  XIICa].2l«!  40Cal.]l»!  43  Cal.4S2l  41  Clll.319i  4TCaUia:4« 

appeal  'ttom  order  on-Kiantliig,  17  CaL  iwi  SJ  %.  SSO^Colioti  t! 
tfniy.  March  »th,  IB*,  r,  Pao.  C.  L.  J.  !1 :  by  conBW  JodJlB,  tonn«rlT.  • 

Attachment— order  aa  to  dlssolntion  or,  baton  Coda,  no  appeal,  14 
Cal.  447 1  as  Cal.  Stii :  geuaraUy,  see  tec.  fiu. 

Ohanga  of  venna— order  aa  to,  general!;,  aae  we.  tn:  foimerlJnDt 
direcUy  appealable.  S  Cal.  449i  7  Cal.  117. 

Spaclal  Older  after  flsal  J udgmast— appeal  (nim.S  CaL  12,  IN',  29 
Cal.21tincal.fi9q:  9t  Cal.  996;  41  Cal.  2S8.499i  Calderwood  •.  reyier. 
tJCaL110;fiJCal.niU(;a1.31i  bateee49  CaL  lie. 

PartMan— Inteilocutorj  ludcmeiit  In,  99  CsL  I1;  UUIer  >.  Sharp, 
Pel).17tli,19S9.9l-acC.  £.D.  11:  berora  1964,110  Bi^l,  M  Cal.  II;  II 
Cal.  197:  geiienul}',ue>eo.;ii3aoduale>:  order  on  ^pwt  or  relereo. 

Other  Drdar*— how  anil  when  reviewed,  •ee.  SM  and  notea. 
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Sixtf  da7B-22  CaL  650;  SO  GaL  11, 280;  81  CaL  207;  S5  Cal.  216;  38  CaL 
286;  43  CaL  482, 625, 636;  61  Cal.  417;  63  Cal.  630. 

§  940.  An  appeal  is  taken  by  filing  with  the  clerk  of 
tb(4  court  in  which  the  judgment  or  order  appealed  from     ^^^ 
is  entered,  a  notice  stating  tlie  appeal  from  the  same,  oi  05  4?^ 
some  Rpecific  part  thereof,  and  serving  a  similar  notice  on 
the  adverse  party  or  his  attorney.    The  order  of  service     ^^ 
is  immaterial,  but  the  appeal  is  ineffectual  for  any  pur-  103  es 
pose  unless  within  live  days  after  service  of  the  notice  of 
appeal,  an  undertaking  be  tiled,  or  a  deposit  of  money  be 
made  witli  the  clerk,  as  hereinafter  provided,  or  the  un- 
dertaking be  waived  by  the  adverse  party  in  writing.  [In 
effect  July  1st,  1874.] 
Appeal,  steps  of— before  Code,  8  Cal.  183. 340;  9  CaL  641 ;  10  CaL  SU 

Notice  of  appeal— iSeffuM/e*.  24  Cal.3i»l;  23  Cal.  224;  32  CaL  160;  3S 
Cal.  280;  40  Cal.  164.  To  whom  given^  34  Cal.  637.  Filing  and  serving 
ttrder  immaterial,  but  both  sanie  day,  since  Code,  46  Cal.  (}50;  4d  Cal.  667 : 
previously  otherwise,  10  Cal.  185;  42  Cal.  402;  before  Code,  prior  service 
finnroper,  10  CaL  31 ;  24  Cal.  £4. 229;  26  Cal.  262;  30  Cal.  627;  3i  Cal.  475: 
3i  Cal.  317;  34  Cal.  618;  42  Cal.  278.  Service,  oil  attorney. 7  Cal.  244;  35 
Cal.  184;  3;)  Cal.  150:  and  generally,  see  sec.  lulOe/««7..*  formerly  none 
111  probato  appeals,  34  Cal.  685;  but  see  sec.  1714.  Given  too  tale,  effect 
on  appeal.  22  CaL  650;  60  Cal.  S4.    Stipulation  as  tojUing,  2»  Cal.  460. 

Undertaking  on  SL^i^zl—Reguirements  of,  sec.  941,  and  notes.  CTn* 
neeessarVf  when,  sees.  bu5.  lO&j.  Within Jioe  days,  15  CaL  383, 386;  42  CiU. 
277:  ana  not  before  notice  of  appciil  given,  10  Cal.  480;  16CaL4i3;  19 
Cal.  77:  24  CaL  (WJ;  4J  Cal.  275;  46  CaL  650:  within  time  Umlted  for 
appeal,  51  Cal.  417.  Ineffectual  appeal,  not  to  be  dismissed,  62  Cal.  326. 
Exception  to  sureties,  tmie  for,  bee.  648  and  notes. 

§  941.  The  undertaking  on  appeal  must  be  in  writing,  g.. 
and  must  be  executed  on  tiie  part  of  the  appellaut,  by  at  ^^ 
least  two  sureties,  to  the  effect  that  the  appellant  will  pay  94  557 
all  damages  and  costs  which  may  be  awarded  against 
him  on  the  appeal,  or  on  a  dismissal  thereof,  not  exceed- 
ing three  hundred  dollars;  or  that  sum  must  be  deposited  '    ):Ar 
with  the  clerk  with  whom  tlie  judgment  or  order  was  ^  ^ 
entered,  to  abide  the  event  of  the  appeal.  q.. 

ITndortaking  on  appeal— Filing,  time  for,  sec.  940  and  note :  and  see  c  c  p 
sec.  1064;  1ft  Cal.  31 :  proof  of,  8  Cal.  130.  Si^teienev  of,  sec.  954;  6  CaL  107  195 
71;  7  CaL  244;  9  Cal.  33;  10  CaL  186:  13  Cal. 602,6064  16Cal.81;  18Cal.402t 
21  CaL 612;  23  Cal.  136. 626]  42  Cal. 32.  iWa6t/J/y on.O  CaL  273;  10CaL617; 
13  Cal.  853;  16  Cal.  69;  23  Cai.  169, 268;  29  CaL  138:  83  Cal.  161 ;  88  CaL  696; 
48  CaL  453;  Crane  v.  Weymouth.  Ifarch  3l8t,  1880,6  Pac.  C.  L.  J.  816. 
Sureties,  paying  judgment,  sec.  1059;  63  CaL  616:  Jostlflcation  of,  sec. 
948  and  notA^iauU  by  assigsue,  6  CaL  SI. 

Deposit  with  olerk-eee.  048,  also  sees.  673, 2104. 

Undertakings  generally— X^oM/Ify,  attachment,  13  CaL  653;  44  CaL 
168:  criminal  case,  S.  F.  9.  Bandall,  March  23rd,  1880.  5  Pac.  C.  L. 
J.  194:  executor,  29  Cal.  96;  injunction,  8  CaL  218:  4  Cal.  88;  9  CaL 
285;  10  CaL  868, 890;  18  CaL  685,  &»;  26  CaL  170;  28  CaL  11:  law  notre- 

Sttlred  by,  20  Cal.  628:  parties  suhig,  2  CaL  662:  7  CaL  651: 0  CaL  2S6. 
ftfreftw.  justlflcatlon  of,  18  Cal.  121:  liability  of.  Civil  Code,  see.  281^ 
17  GiL  006;  26  CaL  686:  quaUflcation,  see.  1058:  labragatton,  sec  708. 

UODB  GXT.  FBOO.-AO. 
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040  §  ^2*  ^  ^^0  appeal  be  from  a  judgment  or  order 

^^^  directing  the  payment  of  money,  it  does  not  stay  the  exe* 

94  567  cution  of  the  judgment  or  order  unless  a  written  under- 
taking be  executed  on  the  part  of  the  appellant,  by  two  or 

^  more  sureties,  to  the  effect  that  they  are  bound  in  double 

z,*^  the  amount  named  in  the  judgment  or  order;  that  if  the 

97  854  judgment  or  order  appealed  from,  or  any  part  thereof,  be 

97  486  ainrmed,  or  the  appeal  be  dismissed,  the  appellant  will 

98  44:^  pay  the  amount  directed  to  be  paid  by  the  judgment  or 
98  627  order,  or  the  part  of  such  amount  as  to  which  the  jndg- 

942  ment  or  order  is  affirmed,  if  affirmed  only  in  part,  and  ail 
ocp  damages  and  costs  which  may  be  awarded  against  the 
107  lit  appellant  upon  the  appeal,  ana  that  if  the  appellant  does 
^  not  make  such  payment  within  thirty  days  atter  the  filing 
of  the  remittitur  from  the  Supreme  Court  in  the  court 
from  which  the  appeal  is  taken,  judgment  may  be  entered 
on  motion  of  the  respondent  in  his  &vor  against  the  sure- 
ties, for  such  amount,  together  with  the  interest  that  may 
be  due  thereon,  and  the  damages  and  costs  which  may  be 
awarded  against  the  appellant  upon  the  appeaL  If  the 
judgment  or  order  appealed  from  be  for  a  ereater  amount 
than  two  thousand  dollars,  and  the  sureties  do  not  state 
in  their  affidavits  of  justification  accompanying  the  under- 
taking, that  they  are  each  worth  the  sum  specified  in  the 
undertaking,  the  stipulation  may  be  that  the  judgment  to 
be  entered  against  the  sureties  shall  be  for  such  amounts 
only  as  in  their  affidavits  they  may  state  that  they  are 
severally  worth,  and  judgment  may  be  entered  against  the 
sureties  by  the  court  from  which  the  appeal  is  taken,  pur- 
suant to  the  stipulations  herein  designated.  When  the 
judgment  or  order  appealed  from  is  made  payable  in  a 
specified  kind  of  money  or  currency,  the  judgment  en- 
tered against  the  sureties  upon  the  undertaking  must  be 
made  payable  in  the  same  kind  of  money  or  currency. 
[In  effect  July  1st,  18d0.] 

Undertaking  to  stay  execution— 10  GaL  335;  13  GaL  603;  lA  GaL  374; 
25  Gal.  337;  40  Cal.  278;  49  Gal.  72, 351;  Hill  e.  FinnigaQ,  April  6t]i,  1880, 
6Pac.C.L.J.801. 

Judgment  afflnned— or  appeal  dismissed,  6  GaL  175;  15  GaL  327;  29 
GaL  138.* 
q^Q  Specified  kind  of  money— eec.  667  and  notes. 

cop  §  943.  If  the  judgment  or  order  appealed  from,  direct 

94  5(i7      the  assignment  or  delivery  of  documents  or  i>ersonal 

Property,  the  execution  of  the  judgment  or  order  cannot 
e  stayed  by  appeal,  unless  the  things  required  to  be 
ccp       assigned  or  delivered  be  placed  in  the  custody  of  such 
^<^  4^3     officer  or  receiver  as  the  court  may  appoint,  or  unless  an 
undertaking  be  entered  into  on  the  part  of  the  appellant. 
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with  at  least  two  sureties,  and  in  such  amount  as  the 
court,  or  a  judge  thereof,  may  direct,  to  the  effect  that 
the  appellant  will  obey  the  order  of  the  appellate  court, 
upon  toe  appeal.    [In  effect  March  9th,  1880.] 

Receiver— flee.  564. 

Undertaking— sec.  941. 

§  944.  If  the  judgment  or  order  appealed  from  direct  ^44 

the  execution  of  a  conveyance  or  other  instrument,  the  ccp 

execution  of  the  judgment  or  order  cannot  be  stayed  by  94  567 
the  appeal  until  the  instrument  is  executed  and  deposited 

with  the  clerk  with  whom  the  judgment  or  order  is  en-  q^m 

tered,  to  abide  the  judgment  of  the  appellate  court.  ^.^.p 

§  945.  If  the  judgment  or  order  appealed  from  direct  ^45** 
the  sale  or  delivery  of  possession  of  real  property,  the  ex-  ccp 
ecution  of  the  same  cannot  be  stayed,  unless  a  written  94  567 
andertaking  be  executed  on  the  part  of  the  appellant,  95  4l 
with  two  or  more  sureties,  to  the  effect  that  during  the  95  153 
possession  of  such  property  by  the  appellant,  he  will  not 
conmiit,  or  suffer  to  be  committed,  any  waste  thereon, 
and  that  if  the  judgment  be  affirmed,  or  the  appeal  dis- 
missed, he  will  pay  the  value  of  the  use  and  occupation 
of  the  property  trom  the  time  of  the  appeal  until  the  de- 
livery of  possession  thereof,  pursuant  to  the  judgment  or 
order,  not  exceeding  the  sum  to  be  fixed  by  the  judge  of 
the  court  by  which  the  judgment  was  rendered  or  order 
made,  and  which  must  be  specified  in  the  undertaking. 
When  the  judgment  is  for  the  sale  of  mortgaged  premises, 
and  the  payment  of  a  deficiency  arising  upon  the  sale,  the 
undertaking  must  also  provide  for  the  payment  of  such 
deficiency. 

Realty,  sale  or  delivery  of  possession  of— 21  Cal.  233;  England  v. 
Lewis,  25  Cal.  337;  29  Cal.  11;  38  CaL  600 :  undertaking,  sec.  941. 
Waste-^ecs.  745, 746. 

§  946.  Whenever  an  appeal  is  perfected,  as  provided  in  04- 

the  preceding  sections  of  this  chapter,  it  stays  all  f  urthei  qq^ 

Sroceedings  in  the  court  below  upon  the  judgment  or  or-  93  575 

er  appealed  from,  or  upon  the  matters  embraced  therein,  94  567 

and  releases  from  levjr  property  which  has  been  levied  945 

upon  under  execution  issued  upon  such  judgment;  but  ccp 

the  court  below  may  proceed  upon  any  other  matter  em-  102  667 

braced  in  the  action  and  not  affected  by  the  order  ap-  |~ 

pealed  from.    And  the  court  below  may,  in  its  discre-  1(^7  539 
tion,  dispense  with  or  limit  the  security  required  by  this 

chapter,  when  the  appellant  is  an  executor,  administra-  *■• 
tor,  trustee,  or  other  person  acting  in  another's  right. 
An  appeal  does  not  ^continue  in  force  an  attachment 
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unless  an  undertaking  be  executed  and  Died  on  the  part 
of  the  appellant,  by  at  least  two  sureties,  in  double  tho 
amount  of  the  debt  claimed  by  him,  that  the  appellant 
will  ;>ay  all  costs  and  damages  which  the  respondent  may 
sustain  by  reason  of  tho  attachment,  in  case  the  order  of 
the  court  below  be  sustained;  and  unless,  within  five  days 
after  tho  entry  of  the  order  appealed  from,  such  appeal 
be  perfected.    [In  effect  July  1st,  1874.] 

Stay  of  proceeding8-«ec.  949n;  7  CaL  132;  47  Gal.  684;  S2  CaL  75. 

Levy,  release  of— not  before  Code.  43  Cal.  72. 

Security  of  executor,  etc.— «ee  sec.  966. 


§  947.  The  undertakings  prescribed  by  sections  nine 
hundred  and  forty-one,  nine  hundred  and  forty-two,  nine 
hundred  and  forty-three,  and  nine  hundred  and  forty-live^ 
may  be  in  one  instrument  or  several,  at  the  option  of  the 
appellant. 

Undertakings— sec.  941,  notes. 

948  §  948.  The  adverse  party  may  except  to  the  sufficiency 
ccp   of  the  sureties  to  any  of  the  undertakings  mentioned  in 

95  419  sections  nine  hundred  and  forty-one,  nine  hundred  and 

forty-two.  nine  hundred  and  forty-three,  and  nine  hund- 

oon   ^'^^  ^^^  lorty-flve,  at  any  time  within  thirty  days  after 

gS"^^  the  filing  of  such  undertaking;  and  unless  tneyor  other 
sureties,  within  twenty  days  after  the  ap|[>ellant  has  been 
served  with  notice  of  such  exception,  justify  before  a 
judge  of  tlje  court  below,  or  county  clerk,  upon  five  days' 
notice  to  the  respondent  of  the  time  and  place  of  justifi- 
cation, execution  of  the  judgment,  order,  or  decree  ap« 
pealed  from  is  no  longer  stayed;  and  in  all  cases  where 
an  undertaking  is  required  on  appeal  by  tho  provisions  of 
this  title,  a  deposit  in  the  court  below  of  the  amount  of 
the  judgment  appealed  from,  and  three  hundred  dollars 
in  addition,  shall  be  equivalent  to  filing  the  undertaking, 
and  in  all  cases  the  undertaking  or  deposit  may  be  waived 
by  the  written  consent  of  the  respondent.  [In  effect 
March  9th,  1880.] 

Jnstificafion  of  sureties— see  sec.  495;  1  Cal.  199:  33  CaL  373:  notice 
of.  10  Cal.  480:  15  Cal.  SUl :  effect  of  failure,  10  Cal.  188, 480;  17  Cal.  121 ; 
6 J  Cal.  447;  IliU  v.  Flimlgan,  March  ISth,  1880,  fi  Pac.  C.  L.  J.  122;  Ibid. 
April  Gtb,  18S0. 6  Pac.  C.  L.  J.  301 :  before  county  judge,  prior  to  amdt. 
IBsO.  18  CaL  eiiS;  21  CaL  512:  waiver,  32  CaL  49. 

949     §  949*  l^n  cases  not  provided  for  in  sections  nine  hundred 
*  ccp  and  forty-two,  nine  hundred  and  forty-three,  nine  hun<lred 
94  567  and  forty-four,  and  nine  hundred  and  forty-five,  the  per- 
fecting of  an  appeal  by  giving  the  undertaking  or  maKing 

949  the  deposit  mentioned  in  section  nine  hundred  and  forty- 
ccp 

98  i506 
9R  444 
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one,  sta^s  proceedini^s  in  the  court  below  ni>on  the  judg- 
ment cr  order  appealed  from,  except  whero  it  directo  Uia 
Bale  of  perishable  property ;  in  which  case  the  cooxt  bolow 
may  order  the  property  to  be  sold  and  the  mooeecls  there* 
of  to  be  deposited,  to  abide  the  judgment  or  the  ainpellate 
court.  And  except  also,  where  it  adjudges  the  defendant 
euUty  of  usurping,  or  intruding  into,  or  unlawfully  hold- 
mg  public  office,  civil  or  military,  within  this  State.  And 
except  also,  where  the  order  grants,  or^efuses  to  grant,  a 
change  of  the  place  of  trial  of  an  action.  [In  effect 
February  16th,  1874.] 

Stay  of  procoedings— 7  CaL  132;  19  Cfd.  118;  24  CaL  569;  25  CaL  337; 
82CaL622. 

§  950.  On  an  appeal  from  a  final  judgment,  the  appel*    ^gQ 
lant  must  furnish  the  court  with  a  copy  of  the  notice  of    ^.q^ 
appeal,  of  the  judgment  roll,  and  of  anv  bill  of  exceptions  97  ig-i 
or  statement  in  the  case,  upon  which  the  appellant  relies.  98  lu; 
Any  statement  used  on  motion  for  a  new  trial,  or  settled     qqq 
after  decision  of  such  motion,  when  the  motion  is  made     ccp 
upon  the  minutes  of  the  court,  as  provided  in  section  six  107  14: 
hundred  and  sixty-one,  or  any  bill  of  exceptions  settled, 
ns  provided  in  sections  six  hundred  and  forty-nine  or  six 
Imndred  and  lifty,  or  used  on  motion  for  a  new  trial,  may 
be  used  on  appeal  from  a  final  judgment  equally  as  upon 
appeal  from  the  order  granting  or  refusing  the  new  triaL 
[In  effect  July  1st,  1874.] 

Papers  on  appeal  £!rom  judgment— 53  Cal.  281 ;  Welch  v.  Allen, 
Feb.  26th.  1880 :  iioUce  of  appeal. 8  Cal.  340 ;  10  Cal. 490 :  29  Cal.  4ri0 ;  XS  CaU 
289:  JudKmeiit  roll.  sec.  670  aiul  note5t;  47  Cal.  004;  51  Cal.  251:  excep- 
tions, sec.  P5(>:  2  Col.  54;  32  CaL  91;  47  CaL  (M,  &13;  50  Cal.  508, 524;  51 
CaL  110;  53Cal. (i02. 

Transcript— generally,  sec.  l2Sit :  8  Cal.  340;  10  Cal.  491 ;  24  Cal.  2C7;  26 
CaL 263:  27 Cal.  649;  28 Cal.  555:  21  CaL  461, 4S6;  31  CaL  107.ft'>7: 34  CaL 28. 
60(i:  35 CaL  184:  36  Cai.  12J,521,  580;  3>  CaL  \)3;  43  CaL  177,453.482:  47 
CaL  605;  4HCaL2i;  4'.)  CaL  340:  autbentlciicion  of,  sec.  S53  and  notes: 
contents,  sees.  950>952  and  notes,  tupra. 

§  951.  On  appeal  from  a  judgment  rendered  on  an  ap- 
peal, or  from  an  order,  except  an  order  granting  or  refus« 
ing  a  new  trial,  the  appellant  must  furnish  the  court  with 
a  copy  of  the  notice  of  appeal,  of  the  judgment  or  order 
appealed  from,  and  of  papers  used  on  the  hearing  in  the 
court  below.    [In  effect  July  1st,  1874.] 

Fapers  on  appeal  from  judgment— compare  sec.  gsOn. 

Becord  on  appeal  from  orders— 25  Cal.  534;  27  CaL  685;  28  CaL  649; 
13  Cal.  534;  47  CaL  167. 

§  952.  On  an  appeal  from  an  order  granting  or  ref  us- 
big  a  new  trial,  the  appellant  must  furnish  the  court  with 
a  oopy  of  the  notice  of  appeal,  of  tho  order  appealed 
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from,  and  of  the  papers  designated  in  section  six  hundred 

and  sixty-one  of  this  Code.    [In  effect  July  1st,  1874.] 

Papers  on  appeal— generally,  see  sees.  C50, 951. 

Order  as  to  new  trial— record  on  appeal  from,  23  Cat.  540;  25  Cat. 
584;  28  Gal.  58;  29Cal.  612;  45  CaL  174;  Thompson  v.  Fatterson,  April 
23rd,  1880, 5  Pac.  C.  L.  J.  388. 

§  953.  The  copies  provided  for  in  the  last  three  sec- 
tions must  be  certified  to  be  correct  by  the  clerk  or  the 
attorneys,  and  fciust  be  accompanied  \vith  a  certiiicate  of 
the  clerk  or  attorneys  that  an  undertaking  on  appeal,  in 
due  form,  has  been  properly  filed,  or  a  stipulation  of  the 
parties  waiving  an  undertaking.    [In  effect  July  1st,  1874.] 

Certificate— 42  Cal.  629;  43Cal.  25, 54;  51  Cal.  420:  Winder  v.  Hondrick, 
Alai'ch  3rd,  1880, 5  Pac.  C.  L.  J.  67 :  undertaking  filed,  8  CaL  340;  2d  CaL 
58;  d'iCaLGM. 

Stlpolation— 48  Cal.  83:  generally,  283n. 

Transcript— sec.  950n. 

Review  on  appeal— sec.  03n:  when  certiorari  proper  mode,  3  CaL 
<^y      424. 

^  §  954.  If  the  appellant  fails  to  furnish  the  requisite 

papers,  the  appeal  may  be  dismissed;  but  no  appeal  can 

954    bo  dismissed  for  insufiiciency  of  the  undertaking  thereon, 

cop      if  a  good  and  sufficient  undertaking,  approved  by  a  jus- 

^  ^^'^   tice  of  the  Supreme  Court,  be  filed  in  the  Supreme  Court 

954  before  the  hearing  upon  motion  to  dismiss  the  appeal. 

107  143  Requisite  papers  not  {xxmished— Dismissal /or,  sec.  Tidn ;  2  Cal.  149, 
150,  lb2;  6  Cal.  155;  25  CaL  534;  33  CaL  bli:  47  Cal. 414;  60  Cal.  94;  Feopla 
V.  Ceiitcr,  March  1st,  1880,  5  rac.  C.  L.  J.  40;  Spinetti  v.  lirignardcuo, 
April  7th,  1880, 5  Pac.  C.  L.  J.  329:  motion, 8  Cal.  347:  33  CaL  637:  47  CaL 
60(i;  43  CaL  151 :  restoration  of  appeal.  2  Cal.  162;  21  Cal.  512;  25  Cal.  5!)8. 
Substituted  undertaking,  21  Cal.  612;  23  Cal.  526;  32  Cal.  376;  62  Cai.  447. 

955  §  ^^^*  ^^^  dismissal  of  an  appeal  is  in  effect  an  afiirm* 
ccp     anco  of  the  judgment  or  order  appealed  from,  unless  the 

97  25S  dismissal  is  expressly  made  without  prejudice  to  another 
appeal. 

Effect  of  dismissal— 15  CaL  324;  16  CaL 207;  40  Cal.  101, 278;  Spinettt 
V.  Brignardeiio,  April  7th,  1881),  6  Pac.  C.  L.  J.  329. 

Control  over  judgment  on  appeal— sec.  63n. 

§  956.  Upon  an  appeal  from  a  judgment,  the  court  may 
review  the  verdict  or  decision,  and  any  intermediate  or- 
der or  decision  excepted  to,  which  involves  the  merits,  or 
necessarily  affects  the  judgment,  except  a  decision  or  or- 
der from  "which  an  appeal  might  have  been  taken.  [Ap- 
proved April  3rd,  187(>— in  effect  June  1st,  187(5.] 

Review  on  appeal— sec.  63n;  Ashley  v.  Olmstead,  AprU  21st,  1880, 5 
Pac.  C.  L.  J.  310;  Thompson  v.  Patterson.  April  23rd,  1880, 5  Pac.  C.  L. 
J.  388;  Freeman  v.  Campbell,  Hay  20th,  1880, 5  Pac.  C.  L.  J.  633. 

Intermediate  orders— iirMt-appeo/a'^/e,  see  under  see.  039n:  embody* 
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iDff  In  record.  28  Cal.  170, 2f^;  41  CaL  196;  42  Cal.  299;  43  CaL  180,  3681. 
Meeting  judgment,  24  Cal.  447. 

Appealable  ordez^not  reviewed,  42  CaL  887. 

Oertionui— where  no  appeal,  53  CaL  495. 

§  957.  When  the  judgment  or  order  is  reversed  or  mod- 
ified, the  appellate  court  may  make  complete  restitution      ^ 
of  all  property  and  rights  lost  by  the  erroneous  judgment    95  902 
or  order,  so  far  as  such  restitution  is  consistent  with 
protection  of  a  purchaser  of  property  at  a  sale  ordered      957 
by  tbe  judgment,  or  had  under  process  issued  upon  the      ccp 
judgment,  on  the  appeal  from  which  the  proceedings  were    97  4:^9 
not  stayed ;  and  for  relief  in  such  cases  the  appellant  may      957 
Lave  his  action  against  the  respondent,  enforcing  the  judg-      ccp 
ment  for  the  proceeds  of  the  sale  of  the  property,  after   }^  ^73 
deducting  therefrom  the  expenses  of  the  sale.    When  it 
appears  to  the  appellate  court  that  the  appeal  was  made 
for  delay,  it  may  add  to  the  costs  such  damages  as  may  be 
just.    [In  effect  July  1st,  1874.] 
Judgment  reversed— eec.  966,  also,  sec.  53n. 

Modified— sec.  53ni  Kern  Valley  Bank  v.  Chester,  June  3rd,  1880,  5 
Pac.  C.  L.  J.  520. 

Bestitution— 10  CaL  335;  14  Cal.  667;  18  Cal.  275;  46  Cal.  275;  48  Cal.  639. 

Costs  on  appeal— generally,  sec.  1034;  33  Cal.  161:  and  for  costs  be- 
low, etc.:  see  sees.  1022-1039:  where  modification  of  judgment,  sec. 
1027,  subd.  2;  1  Cal.  51 ;  13  Cal.  491 ;  18  Cal.  689;  49  Gal.  293. 

Appeal  for  delay— damages,  as  penalty,  23  CaL  649;  33  Cal.  161;  58 


SUSJ"  47  *CaL*6l8;  48  CaL*131;  Mix  v.'Soothe,  Feb.  12£h,  1880,*4  Pac.  C.  lI 
J.  o63. 

§  958.  When  judgment  is  rendered  upon  the  appeal,  it 
must  be  certiOed  by  the  clerk  of  the  Supreme  Court  to  the 
clerk  with  whom  the  judgment  roll  is  filed,  or  the  order 
appealed  from  is  entered.  In  cases  of  appeal  from  the 
judpnent,  the  clerk  with  whom  the  roll  is  filed  must  at- 
tach the  certificate  to  the  judgment  roll,  and  enter  a  min- 
ute of  the  judgment  of  th^  Supreme  Court  on  the  docket; 
against  the  original  entry.  In  cases  of  appeal  from  an 
order,  the  clerk  must  enter  at  length  in  the  records  of  the 
court  the  certificate  received,  and  minute  against  the  en- 
try of  the  order  appealed  from,  a  reference  to  the  certifi- 
cate, with  a  brief  statement  that  such  order  has  been 
afiirmedi  reversed,  or  modified  by  the  Supreme  Court  on 
appeal. 
Judgment  rendered  on  appeal— sec.  53n:  rehearing,  sec.  129». 

Remittitnr— amendment  after,  19  Cal.  127:  costs.  3  Cal.  212:  12  Gal. 
467;  19  CaL  127:  opinion,  sec.  129i»:  power  of  court  below.  3  CaL  214;  32 
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CaL  414;  33  CaL  484;  4t  CaL  588;  45  Oal.  180, 617:  recalling,  22  Gal.  23;  M 
CaL  62;  36  CaL  329;  43  Cal.  178;  46  CaL  640;  52  CaL  473. 

§  959.  The  provisions  of  this  chapter  do  not  apply  to 
appeals  to  Superior  Courts.    [In  effect  March  9th,  1880.] 
Appeals  to  Superior  Ooorts— sees.  974-880. 
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CHAPTER  n. 
APPEALS  TO  SX7PRBBCB   COX7RT. 

m.  When  an  appeal  may  be  taken. 
M.  Appeals;  lu  ^hatcases  appealed  from  Jnstices' Courts. 
Ki,  Appeals  by  executors  anU  administrators. 
tH.  Acts  of  executors  and  administrators,  where  appointment  ta* 
cated. 

§  963.  An  appeal  may  be  taken  to  the  Supreme  Court,  y^y^ 

uom  a  Superior  Court,  in  the  following  cases :  co  p 

1.  From  a  final  judgment  entered  in  an  action  or  spe-  93  413 
cial  proceeding  commenced  in  a  Superior  Court,  or  ^^  ^^^ 
brought  into  a  Superior  Court  from  another  Court;  ^4  35:3 

2.  From  an  order  granting  or  refusing  a  new  trial;  or  9^3 
grantinc  or  dissolving^  an  injunction;  or  refusing  to  grant  cop 
or  dissolve  an  injunction;  or  dissolving  or  refusing  to  dis-  98  605 
solve  an  attachment;  or  changing  or  refusing  to  change  98  638 
|Jio  x)Iace  of  trial;  from  any  special  order  made  after  tinal  933 
jadgment;  and  from  such  interlocutory  judgment  in  ac-  ccp 
tions  for  partition  as  det-ermines  the  riglits  and  interests  ^^^  ^^ 
of  tlie  respective  parties  and  directs  partition  to  be  made ;  .     863 

8.  Prom  a  j  udgment  or  order  granting  or  rcf  u  ing  to  grant,  a^^^o 
revoking  or  refusing  to  revoke,  letters  tebtamentary,  or  of  ad-  f^  431 
ouni'ttration,  or  of  guardianHliip;  or  admitting  or  refusing  to 
>dmit  a  will  to  probate;  or  agaiiibt  or  in  iavor  of  the  validity 
of  a  wi.l,  or  revoking  the  probate  thereof;  or  against  or  in 
&vor  of  setting  apart  propert^r,  or  making  an  allowance  for  a 
^ow  or  child;  or  against  or  ii  favor  of  d  recting  the  parti- 
tion, sale,  or  convcj-ance  of  real  projDerty;  or  settling  an  ac- 
count of  an  executor,  or  adminibtrator,  or  guardian;  or  re- 
fining, allowing,  or  directing  the  distribution  or  partition  of 
in  estate,  or  any  part  thereof;  or  the  payment  of  a  debt,  claim, 
l^Sicy,  or  distributive  share;  or  confirming  or  refusing  to  con- 
fnn  a  report  of  an  appraiser  setting  apart  the  homestead. 
[Approved  March  19, 18^9.] 

SUBDiTisioir  1.  Appeal  firom  final  judgment— compare  sec.  939, 
»W.l,auduotea. 

Subdivision  2.  Appeals  firom  ordert—corapare  sec.  839,  subd.  I, 
«nd  notes. 

Subdivision  9.  Appeals  from  probate  deciaiona— generally,  see 
'^^s*  I'M,  ITIB;  34  Cal.  (>&2:  special  administration,  granting  no  appeal, 
tec.  1413:  iniardiansliip.  49  Cal.  83:  refusing  probate,  3(i  Gal.  75:  setting 
•part  homestead,  £  tate  of  Bums,  Feb.  2btb,  1880,  ft  Pac.  G.  L.  J.  49: 
letUlng  account.  86  Cal.  10ft:  order  of  distribution,  40  Cal.  463;  49GaL 
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UO:  refnsiiur  puineiit  of  claim,  49  CaL  liS3.  Noa-appealabla  orders— 
45  Cal. 257750  Cal.  293:  51  CaL 563;  63  CaL 631:  Estate  of  Montgomeiy* 
Alay  27tb,  1880, 5  Pac.  G.  L.  J.  478. 

§  964.  The  foregoing  section  does  not  apply  in  cases 
appealed  from  Justices',  Police,  or  other  inferior  courts, 
except  cases  of  forcible  entrjr  and  detainer,  and  cases  in- 
volving the  title  or  possession  of  real  property,  or  the 
legality  of  anv  tax,  impost,  assessment,  toll,  or  municipal 
fine,  or  in  which  the  demand,  exclusive  of  interest,  or  the 
value  of  the  property  in  controversy,  amounts  to  three 
hundred  dollars. 

Appeals  to  Superior  Oonrt— sec.  974  et  aq. 

Forcible  entry  and  detainer-concurrent  Jurisdiction  of  Justioea^ 
Courts,  sec.  113,  subd.  1. 

§  965.  When  an  executor,  administrator,  or  ^ardian, 
965         who  has  given  an  official  bond,  appeals  from  a  judgment 
1^^657      ^^  order  of  the  Superior  Court  made  in  the  proceedings 
had  upon  the  estate  of  which  he  is  executor,  administra- 
tor, or  guardian,  his  official  bond  shall  stand  in  the  place 
of  an  undertaking  on  appeal;  and  the  sureties  thereon 
shall  be  liable  as  on  such  undertaking. 
Undertaking— on  appeal,  and  generally,  sec  941,  notes. 
Probate  appeals— sec.  963,  subd.  3  and  notes. 

§  966.  When  the  judgment  or  order  appointing  an  ex- 
ecutor, or  administrator,  or  guardian,  is  reversed  on  ap- 
peal, for  error,  and  not  for  want  oi  jurisdiction  of  the 
Court,  all  lawful  acts  in  administration  upon  the  estate 
performed  by  such  executor,  or  administrator,  or  guaiv 
dlan,  if  he  have  qualified,  are  as  valid  as  if  such  judgment 
or  order  had  been  affirmed. 

Appointment  of  executor,  etc.— appeal  from,  soo.  968,  buImL  %. 

Bestitntion  on  reversali  etc.— sec  987. 


i 
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CHAPTER  ni. 
APPEALS   TO   SUPERIOR   COURTS. 

I  974.  Appeal  from  jadgment  of  Justice's  or  Police  Court. 

I I  975.  Appeal  on  questions  of  law  statement. 

!   976.  Appeal  on  qnestions  of  fact,  or  law  and  fact. 
1 1  977.  Transmission  of  papers  to  appellate  court. 

978.  Undertaking  on  appeal. 
!   979.  Stay  of  proceedings  on  filing  undertaking. 

960.  Powers  of  Superior  Court  on  appeaL 

§  974.  Any  party  dissatisfied  with  a  jad^pnent  ren-      „. 
dered  in  a  civil  action  in  a  Police  or  Justice's  Coun,  may     J^p 
appeal  therefrom  to  the  Superior  Court  of  the  countv,  at    102  I8O 
anv  time  witliin  thirty  days  after  the  rendition  of  the 
judgment.    The  appeal  is  t&ken  by  filing  a  notice  of  ap- 
peal with  the  justice  or  judge,  and  serving  a  copy  on  the 
adverse  party.    The  notice  must  state  whether  the  appeal 
is  taken  from  the  whole  or  a  part  of  the  judgment,  and  if 
from  a  part,  what  part,  and  whether  the  appeal  is  taken 
on  questions  of  law  or  fact,  or  both. 

Notice  of  appeal— sufficiency,  ft  Cal.  124:  23  CaL  196:  serrice  on 
adverse  par^,  see  sec.  1015;  6  CaL  245:  7  CaL  245,  and  compare  sec. 
940:  proof  of  service,  16  CaL  368:  appeal,  when  proper  remedy,  50  CaL 
809. 

§  975.  When  a  party  appeals  to  the  Superior  Court  on     975 
questions  of  law  alone,  he  must,  within  ten  days  from  the    ccp 
rendition  of  judgment,  prepare  a  statement  of  the  case  ^^  1^ 
and  file  the  same  with  the  justice  or  judge.    The  state-      375 
ment  must  contain  the  grounds  upon  which  the  party  in-      ccd 
tends  to  rely  on  the  appeal,  and  so  much  of  the  evidence   ^^  ^^ 
as  may  be  necessary  to  explain  the  grounds,  and  no  more. 
Within  ten  days  after  he  receives  notice  that  the  state- 
ment is  filed,  the  adverse  party,  if  dissatisfied  with  the 
same,  may  file  amendments.    The  projiosed  statement 
and  amendments  must  be  settled  by  the  justice  or  judge; 
and  if  no  amendment  be  filed,  the  original  statement  stands 
as  adopted.    The  statement  thus  adopted,  or  as  settled 
by  the  justice  or  judge,  with  a  copy  of  the  docket  of  the 
justice  or  judge,  and  all  motions  filed  with  him  by  the 
parties  during  the  trial,  and  the  notice  of  appeal,  may  be 
used  on  the  nearing  of  the  appeal  before  the  Superior 
flourt. 

ftttl&meiil  ^  Mtteineiit*4B  ippM^  mhcaiv  sm*  899  tut 
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876  §  976.  WheD  a  party  appeals  to  the  Superior  Court  on 

ccp  questioDs  of  fact,  or  on  questions  of  both  law  and  fact, 

106  593       QQ  statement  need  be  made,  but  tlie  action  must  be  tried 

anew  in  the  Superior  Court.    [In  effect  March  2Gth,  1880.] 

Tried  anew— 6  Cal.  53,  75;  10  CaU  19;  11  CaL828:  conduct  of  trial, 
sec.  980. 

§  977.  Upon  receiving  the  notice  of  appeal,  and  on 

977  payment  of  the  fees  of  the  justice  or  jud^e,  and  filing;  an 
cop        undertaking  as  required  in  the  next  section,  and  after 

102  178  settlement  or  adoption  of  statement,  if  any,  the  justice 
or  judge  must,  within  five  days,  transmit  to  the  clerk  of 
the  Superior  Court,  if  the  appeal  be  on  questions  of  law 
alone,  a  certified  copy  of  his  aocket,  the  statement  as  ad- 
mitted or  as  settled,  the  notice  of  appeal,  and  the  undertak- 
ing filed;  or,  if  the  appeal  be  on  questions  of  fact,  or  bot  h 
law  and  fact,  a  certified  copy  of  his  docket,  the  pleading, 
all  notices,  motions,  and  other  papers  filed  In  the  cause, 
the  notice  of  appeal,  and  the  undertaking  filed;  and  the 
lustice  or  judge  may  be  compelled  by  the  Superior  Court, 
by  an  order  entered  upon  motion,  to  transmit  such  pa- 
pers, and  may  be  fined  for  neglect  or  refusal  to  transmit 
the  same.  A  certified  copy  of  such  order  may  be  servoil 
on  the  justice  or  Judge  by  the  party  or  his  attorney.  In 
the  Superior  Court,  either  party  may  have  the  benefit  of 
all  legal  objections  made  in  the  Justice's  or  Police  Court. 
[In  effect  March  26th,  1880.] 

Payment  of  foes-^  Cal.  89;  6  OaL  287;  9  GaL  671.  Transmitting 
record— 9  CaL  17. 

§  978.  An  appeal  from  a  Justice's  or  Police  Court  is 

r7^      not  effectual  for  any  purxK>se,  unless  an  undertaking  lie 

9^^43     filed  with  two  or  more  sureties  in  the  sum  of  one  hundred 

dollars  for  the  payment  of  the  costs  on  the  appeal;  or,  if 

978  a  stay  of  proceedings  be  claimed,  in  a  sum  equal  to  twice 
ccp        the  amount  of  theludgment,  including  costs,  when  the 

106  48  judgment  is  for  the  payment  of  money ;  or  twice  the  val  ue 
of  property,  including  costs,  when  the  judgment  is  for  tho 
recoverv  of  specific  personal  property,  and  must  be  con- 
ditioned, when  the  action  is  for  the  recovery  of  money, 
that  the  appellant  will  pay  the  amount  of  the  judgment 
appealed  from,  and  all  costs,  if  the  api)eal  be  withdrawn 
or  dismissed,  or  the  amount  of  any  judgment  and  all 
costs  that  may  be  recovered  against  him  in  the  action  in 
the  Superior  Court.  When  the  action  is  for  the  recovery 
of  or  to  enforce  or  foreclose  a  lien  on  si>ecifio  personal 
property,  the  undertaking  must  be  conditioned  that  the 
appellant  will  pay  the  judgment  and  costs  ai)pealed  from, 
and  obey  the  order  of  the  court  made  therein,  if  tho  ap- 
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peal  be  withdrawn  or  dismissed,  or  any  jadgment  and 
costs  that  may  be  recovered  against  him  in  said  action 
in  the  Superior  Court,  and  will  obey  any  order  made  by 
the  court  therein.  When  the  judgment  appealed  from 
directs  the  delivery  of  possession  of  real  property,  the 
execution  of  the  same  cannot  be  stayed  unless  a  written 
undertaking  be  executed  on  the  part  of  the  appellant, 
with  two  or  more  sureties,  to  the  effect  that  during  the 
possession  of  such  property  by  the  api)e]lant,  he  will  not 
commit,  or  suffer  to  be  committed,  any  waste  thereon, 
and  that  if  the  appeal  be  dismissed  or  witlidrawn,  or 
tbe  judgment  affirmed,  or  judgment  be  recovered  against 
him  in  the  action  in  the  Superior  Court,  he  will  pay  the 
value  of  the  use  and  Occupation  of  the  property  from  the 
time  of  the  appeal  until  the  delivery  of  possessiou  there- 
of; or  that  he  will  pay  any^  judgment  and  costs  that  may 
bo  recovered  against  him  in  said  action  in  the  Superior 
Court,  not  exceeding  a  sum  to  be  tixed  by  the  iustice  of 
tbe  court  from  which  the  appeal  is  taken,  and  which  sum 
must  be  specifled  in  the  undertaking.  A  deposit  of  the 
amount  of  the  judgment,  including  all  costs  appealed 
from,  or  of  the  value  of  the  property,  including  all  costs 
In  actions  for  the  recovery  oi  specilic  personal  property, 
-with  tho  justice  or  judge,  is  equivalent  to  the  filing  of  the 
undertaking,  and  in  sucn  cases,  the  justice  or  judge  must 
transmit  the  money  to  the  clerk  of  the  Superior  Court,  to 
bo  by  him  paid  out  on  the  order  of  the  court.  The  adverse 
party  may  except  to  the  sufficiency  of  the  sureties  within 
live  days  after  the  filing  of  the  undertaking,  and  unless 
they  or  other  sureties  justify  before  the  justice  or  judge 
within  tive  days  thereafter,  upon  notice  to  the  adverse 
party,  to  tho  amounts  stated  in  their  ntadavits,  the  ap- 
peal must  be  regarded  as  if  no  such  undertaking  had  been 
given.    [In  efitect  March  26th,  18b0.] 

Undertaldngon  appeal— compare  sec.  941  and  notes;  see  t  GaL  71, 
78|  7  Cal.  UA;  6  Cal.  93;  9  Cal.  671. 

Sureties,  excepting  to— 17  CaL  e04:  jnstificatlon,  sec  048. 

§  979.  If  an  execution  be  issued  on  the  filing  of  the    070 
undertaking  staying  proceedings,  the  justice  or  judge    ccp 
must,  by  order,  direct  the  officer  to  stay  all  proceedings  98   44 
on  the  same.    Such  officer  must,  upon  payment  of  his 
fees  for  services  rendered  on  the  execution,  thereupon  re- 
linquish all  property  levied  upon,  and  deliver  the  same  to 
tbe  judgment  debtor,  together  with  all  moneys  collected 
from  sales  or  otherwise.    If  his  fees  be  not  paid,  the  offi- 
cer may  retain  so  much  of  the  property  or  proceeds  thereof 

CODB  Civ.  FB00.--8O. 
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as  may  be  necessary  to  pay  the  same.    [In  effect  March 
26th,  1880.J 
Stay  of  proceedings-eee.  916m 

§  980.  Upon  an  appeal  heard  upon  a  statement  of  the 
case,  the  Superior  Court  may  review  all  orders  affecting 
the  judgment  appealed  from,  and  may  set  aside,  or  con- 
lirm,  or  modify  any  or  all  of  the  proceedings  subsequent 
to  and  dependent  upon  such  jud^ent,  and  may,  if  neces- 
sary or  proper,  order  a  new  trial.  When  tlie  action  is 
tried  anew  on  appeal,  the  trial  muRt  be  conducted  in  all 
respects  as  other  trials  in  tbe  Superior  Court.  The  pro- 
yisions  of  this  Code  as  to  changing  tlie  place  of  trial,  and 
all  the  provisions  as  to  trials  in  tbe  Superior  Court,  are 
applicable  to  trials  on  appeal  in  the  Superior  Court.  For 
a  failure  to  prosecute  an  appeal,  or  unnecessary  delay  in 
bringing  it  to  a  hearing,  the  Superior  Court,  after  notice, 
may  order  tbe  appeal  to  be  dismissed,  with  costs;  and  if 
it  appear  to  such  court  that  tbe  appeal  was  made  solely 
for  delay,  it  may  add  to  the  costs  such  damages  as  may 
be  just,  not  exceeding  twenty-tive  per  cent,  of  the  judg- 
ment appealed  from.  Judgments  rendered  in  the  Sa* 
perior  Court  on  appeal  shall  have  the  same  force  and 
effect,  and  may  be  enforced  in  the  same  manner,  as  judg- 
ments in  actions  commenced  in  the  Superior  Court.  [In 
effect  March  26th,  18S0.] 
New  trial-8  Cal.  617;  9  Cal.211:  40  CaL  SfiS. 

Oondact  of  trial-^nerally,  see.  607a:  amendment  to  pleadiiigi,  16 

CaL343. 

Tiranafer  from  Jnstioes'  Oonit— 17  CaL  68;  tn  CaL  M8L 
Dismiasal  of  appe^-«9  Cal.  669;  40  CaL  6«2. 
Appeal  for  delay-compare  sec  867a. 

CHAPTEB  LXXL 

An  Act  to  repeal  chapters  four  and  ftpe^  qftilU  thirteen,  qf 
part  two,  of  the  Code  of  Civil  Procedure,  and  each  ana 
every  section  of  said  datrnters  four  and  five,  relating  (o 
appeaXs  in  dvil  actions,    [Approved  April  15th,  1880.] 

The  People  of  the  State  of  Califomist,  represented  in 
Senate  and  Assembly,  do  enact  as  follows: 

§  1.  Chapters  four  and  five,  of  title  thirteen,  of  part 
two,  of  the  Code  of  Civil  Procedure,  and  each  and  every 
section  of  said  chapters  four  and  five,  [§§  969-080J  are  here* 
by  repealed. 

§  2.  This  Act  shall  take  effect  immediately. 


TITLB  XrV. 

Of  MiBcellaneous  ProvisioiUL 

Chap.  I.  Proceedings  against  joint  debtors. 

II.  Offer  of  the  detendant  to  compromise. 

Til.  Inspection  of  writings. 

IV.  Motions  and  orders. 

V.  Notices,  and  filing,  and  service  of  papexa. 

VL  Of  costs. 

yjl.  General  proyisions. 
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CHAPTBB  L 
PROCBBDZNGS  AGAINST  JOINT  DEBTORS. 

I  960.  Parties  not  rommoned  In  action  <m  Joint  contract  may  t>«  mm* 
moned  after  Judgmeut. 

990.  BnmmoDs  in  tbat  case,  what  to  contain,  and  how  senred. 

991.  Affidavit  to  accompany  summons. 

992.  Answer,  when  filed  and  what  it  may  contain. 
903.  What  constitute  the  pleadings  in  the  case. 
994.  Issues,  how  tried,    verdict*  what  to  be. 

§  969.  When  a  judgment  is  recovered  against  one  or 
more  of  several  persons,  jointly  indebted  upon  an  obliga- 
tion, by  proceedmg,  as  provided  in  section  four  hundred 
and  fourteen,  those  who  were  not  originally  served  with  the 
summons,  and  did  not  appear  to  the  action,  may  be  sum- 
moned to  show  cause  why  they  should  not  be  bound  by 
the  judgment  in  the  same  manner  as  though  they  had 
been  originally  served  with  the  summons. 

Oognate  proTisions— sees.  983, 414, 679. 

Bound  by  tho  judgment— 48  CaL  438:  but  no  action  on  Judgment,  39 

§  990.  The  summons,  as  provided  in  the  last  section, 
must  describe  the  judgment,  and  reauire  the  person  sum- 
moned to  show  cause  why  he  should  not  be  bound  by  it, 
and  must  be  served  in  the  same  manner  and  returnable 
within  the  same  time  as  the  original  summons.  It  is  not 
necessary  to  Hie  a  new  complaint. 

Summons— contents,  senrice,  etc.,  sees.  407»  410,  ef  ieq* 

§  991.  The  summons  must  be  accompanied  by  an  affi- 
davit of  the  plaintiff,  his  agent,  representative,  or  attor- 
ney, that  the  judgment,  or  some  part  thereof,  remains 
unsatisfied,  and  must  specify  the  amount  due  thereon. 

§  99Z  Upon  such  summons,  the  defendant  may  an- 
swer within  the  time  specified  therein,  denying  the  judg- 
ment, or  setting  up  any  defense  which  may  have  arisen 
subsequently;  or  he  may  deny  his  liability  on  the  obliga- 
tion upon  which  the  judgment  was  recovered,  except  a 
discharge  from  such  liability  by  the  Statute  of  Limitations. 
Anawer— sec.  437,  notes,  ef  seq. 

§  993.  If  the  defendant,  in  his  answer,  deny  the  judg- 
ment, or  set  up  any  defense  which  may  have  arisen  sod- 
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sequently,  the  summons,  with  the  affidavit  annexed,  and 
the  answer,  constitute  the  written  allegations  in  the  case: 
if  he  deny  his  liability  on  the  obligation  upon  which  the 
judement  was  recovered,  a  copy  ottbe  origmal  complaint 
anajudgment,  the  summons,  with  the  afiidavit  annexed, 
and  the  answer,  constitute  such  written  allegations. 

§  994.  The  issues  formed  may  be  tried  as  in  other 
cases;  but  when  the  defendant  denies,  in  his  answer,  any 
liability  on  the  obligation  upon  which  the  judgment  was 
rendered,  if  a  verdict  be  found  against  him  it  must  be  for 
not  exceeding  the  amount  remaining  unsatisfied  on  such 
original  judgment,  with  interest  tiiereon. 

7Ma]r-fieGt.e07-«48. 
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CHAPTER  n. 
OXTER  OF  THB  DEFENDANT  TO  COMPRO- 


S  997<  Prooeedlngs  on  offer  of  the  defendant  to  compromlae  after  snit 
brougnt. 

997  §  997.  The  defendant  may,  at  any  time  before  the  trial 

cc^  or  judgment,  serve  upon  the  plaintiff  an  offer  to  allow 
107  322  judgment  to  be  taken  against  him  for  the  sum  or  property, 
or  to  the  effect  therein  specified.  If  the  plaintiff  accept 
the  offer,  and  give  notice  thereof  within  five  days,  he  may 
file  the  offer,  with  proof  of  notice  of  acceptance,  and  the 
clerk  must  thereupon  enter  judgment  accordingly.  If 
the  notice  of  acceptance  be  not  given,  the  offer  is  to  be 
deemed  withdrawn,  and  cannot  be  given  in  evidence  upon 
the  trial ;  and  if  the  plaintiff  fail  to  obtain  a  more  favor- 
able judgment,  he  cannot  recover  costs,  but  must  pay  the 
defendant's  costs  from  the  time  of  the  offer.  [In  effect 
July  1st,  1874.] 

Before  the  trial— 17  CaL  S82. 

Ofibx^not  an  admission,  sec.  2078:  eqnlYalent  to  tender,  sec  9074. 

Oognovit  aa  admission— 6  CaL  607. 

Judgment— entered,  25  CaL  502:  by  CQnfesilon««ee.  1132. 

Defendants  cofts-28  CaL  23a. 
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CHAPTER  in. 
INSPECTION  OF  WHITINGS. 

1  lOOQ.  A  partjr  msy  demand  Inspection  and  copy  of  a  book,  paper,  etc 

§  1000.  Any  conrt  in  which  an  action  is  pending,  or    xqoo 
a  judge  thereof,  may,  upon  notice,  order  either  party  to      ccp 
give  to  the  other,  within  a  specified  time,  an  inspection  ^^^  ^^^ 
and  copy,  or  permission  to  take  a  copy,  oi  entries  of  ac- 
counts in  any  book,  or  of  any  document  or  paper  in  his 
possession,  or  under  his  control,  containing  evidence  re- 
lating to  the  merits  of  the  action,  or  the  defense  therein. 
If  compliance  with  the  order  be  refused,  the  court  may 
exclude  the  entries  of  accouuts  of  the  book,  or  the  docu- 
ment, or  paper  from  being  given  in  evidence,  or  if  wanted 
as  evidence  by  the  party  applying,  may  direct  the  jury 
to  presume  them  to  be  such  as  he  alleges  them  to  be; 
and  the  court  may  also  punish  the  party  refusing  for  a 
oontempt.    This  section  is  not  to  be  construed  to  prevent 
a  party  from  compelling  another  to  produce  books,  pa- 
pers, or  documents,  when  he  is  examined  as  a  witness. 
Iln  effect  April  15th,  1880.] 
items  of  an  account— eec.  454. 

Compelling  production  of  books,  etc^sec.  1965  et  Mg.;  see  9iao, 
sees.  1938, 1939. 

OoBtempt-MO.  1200  et  jeg. 
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CHAPTER  IV. 

MOTIONS  AND  ORDERS. 

1003.  Order  and  motion  defined. 
I  1004.  Motions  and  orders,  vhere  made. 

1005.  llotlce  of  motion,  at  what  time  to  be  given. 
I  1006.  Transfer  of  motions  and  orders  to  show  cause. 

1007.  Order  for  payment  of  mouejTi  how  enforced. 

1003  8  1003.  Every  direction  of  a  court  or  judge  made  or 

(>cp         entered  in  writing,  and  not  included  in  a  judgment,  is  de- 
98  (HO       nominated  an  order.  An  application  for  an  order  is  a  mo- 
tion. 

Order— form  of,  48  Gal.  197:  vacating,  sec  937;  46CaL31:  modifying 
Interlocutory,  47  Cai.  70:  enforcement,  sec.  128,  subd.  4:  renewing,  ap- 
plication for,  sees.  182, 183:  final,  effect  of  as  estoppel,  sec.  1908. 

Motion— notice  of,  sec  1005:  heard  before  court  commissioners,  sec 
no,  subd.  1. 

§  1004.  Motions  must  be  made  in  the  county,  or  city 
and  county,  in  wliich  the  action  is  pending.  Orders  made 
out  of  court  may  be  made  by  the  judge  of  the  court  ixi 
any  part  of  the  State.    [In  effect  March  10th,  1880.] 

Power  of  judge  at  chambers— sees.  165, 166, 176;  30  CaL  530,500;  49 
Cat  239:  judge  in  another  county,  32  CaL  568;  85  Gal.  688:  court  com-* 
misslouer's  control  of  ex  parte  motions,  sec  260,  subd.  1.  * 

§  1005.  When  a  written  notice  of  a  motion  is  neces- 
con  Bary,  it  must  be  given,  if  the  court  be  held  in  the  same 
96  Si2  county,  or  city  and  county,  with  both  parties,  five  days 
before  the  time  appointed  for  the  hearing;  otherwise,  ten 
days.  When  the  notice  is  served  by  mail,  the  number  of 
days  before  the  hearing  must  be  increased  one  day  for 
every  twenty-five  miles  of  distance  between  the  place  of 
deposit  and  the  place  of  service;  such  increase,  however, 
not  to  exceed  in  all  thirty  days;  but  in  all  cases  the  court, 
or  a  judge  thereof,  may  prescribe  a  shorter  time.  [In  ef- 
fect March  10th,  1880.] 

Motion,  notice  of— period, 22  Gal.  479;  30  Gal.  123;  35  CaL  465:  stating 
grounds,  10  Gal.  338:  written,  must  be,  sec.  1010:  12  Gal.  441:  24  Gal.  365: 
for  deposltious  on  commiAsion.48  Gal.  439:  order  made  without  notice, 
sec.  937;  Livermore  v.  Hodgldus,  April  26th.  1880,5  Pac  a  L.  J.  148: 
filing  counter-affldavlts,  22  CaL  131 :  estoppel,  14  CaL  607. 

Service— of  papers  generally,  sec.  1010  et  seq* 

Distance— 23  CaL  112. 


r 
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§  1006.  When  a  notice  of  motion  is  given,  or  an  order 
to  show  cause  is  made  returnable,  before  a  judge  out  of 
Gonrt,  and  at  the  time  fixed  for  the  motion,  or  on  the 
return  day  of  the  order,  the  judge  is  unable  to  hear  the 
parties,  the  matter  may  be  transferred  by  his  order  to 
some  other  judge,  before  whom  it  might  originally  have 
been  brought. 

Notice  of  motion— see.  1005  and  note. 

Ordor  to  show  cause— need  of  service,  16  CaL  90. 

§  1007.  Whenever  an  order  for  the  payment  of  a  sum 
of  money  is  made  by  a  court,  pursuant  to  the  provisions 
of  this  Code,  it  may  oe  enforced  by  execution  in  the  same 
manner  as  ii  it  were  a  judgment. 

Sa&sced  by  execution -sec.  681  et  »eg,s  contempt,  sec.  1208  tt  teq. 


1008 

ccp 

93  651 
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GHAPTEB  V, 
NOTICES,  AND  FILINa  AND  SBRVICB  OP 


'  1 1010.  Notices  and  papers,  how  served. 
!   1011.  When  and  how  served. 
1013.  Service  by  mail.  when. 

1013.  Service  by  mail,  how. 

1014.  Appearance.   Notices  after  wpearance. 

lOlA.  Service  on  non-residents,    where  a  partj  has  an  atUuney^ 

service  shall  be  on  such  attorney. 
1 1016.  Preceding  provisions  not  to  apply  to  proeeedlng  to  bring  party 

into  contempL 
S  1017.  Service  by  telegraph. 

1010  9  ^^^^*  Notices  must  be  in  writiDg,  and  notices  and 
(,Qp    otDer  papers  may  be  served  upon  the  party  or  attorney  in 

94  444  the  manner  prescribed  in  this  cliapter,  when  not  otherwise 

95  367  provided  by  tliis  Code. 

1010      §  1011.  The  service  may  be  personal,  by  delivery  to 
ccp     tlie  party  or  attorney  on  whom  the  service  is  required  to 
97  526  lyQ  made,  or  it  may  be  as  follows: 

1.  If  upon  an  attorney,  it  may  be  made  during  his  ab- 
sence from  Ills  ofiice,  by  leaving  the  notice  or  other  pa- 
pers with  his  cleric  therein,  or  with  a  person   having 

1011  charge  thereof;  or  when  there  is  no  person  in  the  office^ 
cop  '  by  leaving  them,  between  the  hours  of  eight  in  the  morn- 

94  444  ing  and  six  in  the  afternoon,  in  a  conspicuous  place  in  the 
94  689  oince;  or  if  it  be  not  open  so  as  to  admit  of  such  service, 
then  by  leaving  them  at  the  attorney's  residence,  with 
some  person  of  suitable  age  and  discretion;  and  if  his 
residence  be  not  known,  then  by  putting  the  same,  in- 
closed in  an  envelope,  into  the  post-office,  directed  to  such 
attorney. 

2.  If  upon  a  party,  it  may  be  made  by  leaving  the  noticA 
or  other  paper  at  his  residence,  between  the  hours  of  eight 
in  the  morning  and  six  in  the  evening,  with  some  person 
of  suitable  age  and  discretion:  and  if  his  residence  be 
not  known,  by  putting  the  same,  inclosed  in  an  envelope, 
into  the  post-office,  directed  to  such  party. 

Service— 28  Cal.  151 ;  82  CaL  475:  of  notice  of  appeal,  46  CaL  650 1  so* 
ceptance  of,  22  CaL  650. 

Subdivision  1.   On  attorney— sec.  1015;  6  CaL  55;  49  CaL  UOl 

Subdivision  2.   On  party--34  Cal.  658. 
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§  1012.*  Service  b^  mail  may  be  made,  where  the  per-     ]oi2 
son  making  the  service,  and  the  person  on  whom  it  is  to  -    ccp 
be  made,  reside  or  have  their  offices  in  different  places,    94  639 
between  which  there  is  a  regular  communication  by  maiL 
[In  effect  July  Ist,  1874.] 

Penons  making  the  service— 3$  Csl.  184. 

Beside,  etc.,  in  different  place8<«40  CaL  184. 

§  1013.  In  case  of  service  by  mail,  the  notice  or  other       xoi3 
paper  must  be  deposited  in  tue  post-office,  addressed  to        ocp 
the  person  on  whom  it  is  to  be  served,  at  his  office  or  place      94  640 
of  residence,  and  the  postage  paid.    The  service  is  com- 
plete at  the  time  of  the  deposit,  but  if  within  a  given 
number  of  days  after  such  service  a  right  may  be  exer- 
cised, or  an  act  is  to  be  done  by  the  adverse  party,  the 
time  within  which  such  riglit  may  be  exercised  or  act  be 
done  is  extended  one  day  for  every  twenty-five  miles  dis- 
tance between  the  place  of  deposit  and  the  place  of  ad- 
dress; such  extension,  however,  not  to  exceed  ninety  days 
inalL    [Ineffect  July  1st,  lb74.] 

Distanoe-eec.  IQOBm;  23  CaL  192. 

Tnof  of  Mnrico  by  mail— 35  CaL  184. 

§  1014.  A  defendant  appears  in  an  action  when  he  an- 
swers, demurs,  or  gives  the  plaintiff  written  notice  of  his 
appearance,  or  when  an  attorney  gives  notice  of  appear- 
ance for  him.  After  appearance,  a  defendant  or  his  at- 
torney is  entitled  to  notice  of  all  subsequent  proceedings 
of  which  notice  is  required  to  be  given.  But  where  a  de- 
fendant has  not  appeared,  service  of  notice  or  papers  need 
not  be  made  upon  him  unless  he  is  imprisoned  for  want 
ofbidl. 

Appesrance— answer  as.  IS  CaL  898;  21  CaL  51:  31  CaL  346:  attorney, 
j^Ogta,  see  note, infrv:  notice  of,  4  CaL  305;  8  Cal.  339, 589;  27  Cal.  295: 
tt  Cal.  649:  to  quash  suinmous.  etc,  4  CaL  3U5;  44  CaL  630;  47  Cal.  614;  5^ 


257;  50  CaL  185:  where  none,  16  CaL  \vi. 

Appearance  by  attorney— 4  Cal.  280:  13  CaL  191;  17  CaL  431;  21  CaL 
U:  29 CaL  147;  10  CaL  192,419;  31  CaL  346;  42  CaL  148, 439;  43  CaL  485;  44 
CaL  157, 284. 

VoOce  of  sabseqnent  proceedings— how  given,  sec.  lOUL 

§  1015.  When  a  plaintiff  or  a  defendant,  who  has  ap- 
peared, resides  out  of  the  State,  and  has  no  attorney  in 
the  action  or  proceeding,  the  service  may  be  made  on  the 
clerk  for  him.  But  in  all  cases  where  a  party  has  an  at- 
torney in  the  action  or  proceeding,  the  service  of  papers, 
vhen  required,  must  be  upon  the  attorney  instead  of  the 
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party,  except  of  subpcsnas,  of  writs,  and  other  process  is- 
Buea  in  the  suit,  and  of  papers  to  bring  him  into  contempt. 

Attorney— authority  of, sec.  283,8ubd.  1,  note:  21  Cal.  426,  42  Cal.  439; 
duties  of,  8(»e.  282:  disbarred,  when,  see  sees.  287  to  299;  People  v.Peai^ 
ion,  June  luih.  1880,  A  Pac.  C.  L.  J.  637. 

Service,  how  made— sec.  1011 :  on  attorney,  47  CaL  644. 

Exception  of  process  and  contempt— sec.  1016. 

§  1016.  The  foregoing  proviflions  of  this  chapter  do 
not  apply  to  the  service  of  a  summons  or  other  process, 
or  of  any  paper  to  bring  a  party  into  contempt. 

§  1017.  Any  summons,  writ,  or  order,  in  any  civil  suit 
or  proceeding,  and  all  other  papers  requiring  service,  may 
be  transmitted  by  telegraph  for  service  in  any  place,  and 
the  telegranhicoopy  of  surh  writ,  or  order,  or  paper,  ao 
transmitteti,  may  be  served  or  executed  by  the  orticer  or 
person  lo  wliom  it  is  sent  for  that  purpose,  and  returned 
by  him,  if  any  return  be  n^quisite,  in  the  same  manner, 
and  with  tlie  same  force  and  effect,  in  all  respects,  as  the 
original  thereof  might  be  if  delivered  to  him;  and  the  of- 
ticer  or  person  serving  or  executing  the  same  lias  the  same 
authority,  and  is  subject  to  the  same  liabilities,  as  if  the 
copy  were  tlie  original.  The  original,  wlien  a  writ  or  or- 
der, must  also  be  filed  in  the  crnirt  from  which  it  was 
issued,  and  a  certified  copy  thereof  mu«t  be  preserved  iu 
the  telegraph  office  from  which  it  was  sent.  In  sending 
it,  either  the  original  or  the  certifi«»d  copy  may  be  used  by 
the  operator  for  that  purpose.  Wlienever  any  document 
to  be  sent  by  telegraph  bears  a  seal,  either  jirivate  or  offi- 
cial, it  is  not  necessary  for  the  operator,  in  sending  the 
same,  to  telegraph  a  description  of  the  seal,  or  anv  words 
or  device  thereon,  but  the  same  may  be  expressed  In  the. 
telegraphic  copy  by  the  letters  "  L.  S."  or  by  the  word 
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CHAPTEE  YL 
OF  COSTS. 

i1031.  Compensation  of  attorneys.   Costo  to  parties. 
1022.  When  allowed*  of  course,  to  tho  plaiutul. 
1023.  Several  actions  brongbt  on  a  single  cause  of  action  can  carry 
costs  In  bat  one. 

!I024.  Defendant's  costs  must  be  allowed,  of  conrse,  In  certain  case^ 
1025.  Costs,  when  In  the  discretion  of  the  court. 
10:26.  When  tho  several  defendants  are  not  united  In  Interest,  costa 
may  be  served. 
!   1027.  Costs  of  appeal  discretionary  with  the  court,  In  certain  cases. 

1028.  Referee's  fees. 

1029.  Continuance,  costs  may  be  imposed  as  condition  of. 

1030.  Costs  when  a  tender  is  made  before  suit  brought. 

1031.  Costs  in  action  by  or  agahist  an  administrator,  etc. 
I  1032.  Costs  in  a  review  other  than  by  appeal. 

1033.  Filing  of,  and  affidavit,  to  bill  of  costs. 

1034.  Costs  on  appeal,  how  claimed  and  recovered. 

1035.  Interest  and  costs  must  be  included  by  the  <derk  In  fbe  Jndg* 

ment. 
S  1038.  When  plaintUI  is  a  non-resident  or  foreign  corporation,  defend* 
ant  may  require  security  for  costs. 

!1037.  If  such  security  be  not  given,  the  action  may  be  dismissed. 
I0S8.  Costs  when  State  is  a  party. 
1089.  Costs  when  county  ISA  party. 

§  1021.  The  jneasure  and  mode  of  compeQsation  of  at« 
tomeys  and  counsellors  at  law  is  left  to  the  agreement,  ex-     ^  ^^ 
press  or  implied,  of  the  parties;  but  parties  to  actions  or    go  571 
proceedings  are  entitled  to  costs  ana  disbursements,  as 
hereinafter,  provided. 

Oompensaiioa  of  attomey«-«ee  sec.  288»:  eminent  domain.  In, 
sec.  1251:  equity,  in,  as  costs  where  series  of  suits,  39  C^.  85:  fore> 
closure,  on.  sec.  728n;  sec.  1500:  5  Cal.  492:  injunction  bond,  as  dam* 
ages  on,  13  CaL  585;  25  Cal.  170;  28  Cal.  11 :  Hen  for  limited,  1  Cal.  331: 
2  CaL  607;  11  CaL  93:  maintenance  obsolete,  22  Cal.  95:  mechanics* 
liens,  on,  sec.  1195:  partition,  in,  sees.  796,  798:  receiver,  for,  15  CaL 
207:  representing  heirs  of  estate,  for,  sec.  1718:  retainer,  8  CaL  108: 
trust  funds,  out  of,  40  CaL  289. 

Costs  and  disbnrsements-^^minent  domain,  sec.  1255:  error  as  to. 
correcting,  28  Cal.  1U2:  foreclosure,  5  Cal.  416,  492:  married  woman,  26 
Cal.  443:  mechanics'  liens,  on,  sec.  1195;  money,  action  for,  29  Cal.  281 : 
negotiable  Instrument,  lost,  where,  28  CaL  561:  new  trial,  29  Cal.  281: 

I»artitlon.  sees.  768.  796,  798,  801 :  percentage  at  San  Francisco,  Stats. 
866.  p.  66:  85  CaL  196;  49  CaL  596:  phonographic  reporters,  sec.  274: 
Probate  rFoceediiu:s— contested  wills,  sec.  1332;  executor,  sees.  1503, 
1509, 1616;  homesteads,  as  to,  sec.  1485;  reference  Of  claim,  sec.  1608; 
speciflc  performance,  86  Cal.  230. 

§  1022.  Costs  are  allowed,  of  course,  to  the  plaintifl^ 
upon  a  judgment  in  his  favor,  in  the  following  cases: 

Cons  Civ.  Psoo.— 81. 
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1.  In  an  acHon  for  the  recovery  of  real  property; 

2.  In  an  action  to  recover  the  possession  of  personal 
property,  where  the  value  of  the  property  amonnt^  to 
three  hundred  dollars  or  over;  such  value  shall  be  deter- 
mined by  the  jury,  court,  or  referee  by  whom  the  action 
is  tried; 

3.  In  an  action  for  the  recovery  of  money  or  damages, 
when  plaintiff  recovers  three  hundred  dolUurs  or  over; 

4.  In  a  special  proceeding; 

6.  In  an  action  which  involves  the  title  or  possession  of 
real  estate,  or  the  legality  of  any  tax,  impost,  assessment, 
toll,  or  municipal  line. 

Section  generalljr— W  CaL  545;  37  Cal.  202. 

Oosts  discretionary— when,  sees.  1025, 1027. 

BUBDivisioK  1.  Real  propertf— recoTery  of  poBsession  of,  10  CaL 

547;  87  Cal.  202. 

SxTBDivisiov  %  Personal  propertf— Talne,  sec.  1025;  5  CaL  287;  33 
CaL  809. 

Subdivision  3.  Money  or  damages— see.  1025:  damages,  10  CaL 
217;  17  Cal.  338. 

SXTBDivisiov  4.  Special  proceeding— genen]ly,iece.  1063-1822. 

SUBDivisioir  5.  Tax  suits— 53  CaL  386. 

§  1023.  When  several  actions  are  brought  on  one 
bond,  undertaking,  promissory  note,  bill  of  exchange,  or 
other  instrument  in  writing,  or  in  any  other  case  for  the 
same  cause  of  action,  agaii^t  several  parties  who  might 
have  been  joined  as  defendants  in  the  same  action,  no 
costs  can  be  allowed  to  the  plaintiff  in  more  than  one  of 
such  actions,  which  may  be  at  his  election,  if  the  party 
proceeded  against  in  the  other  actions  were,  at  the  com- 
mencement of  the  previous  action,  openly  within  this 
State;  but  the  disbursements  of  the  plaintiff  must  be 
allowed  to  him  in  each  action. 

Several  parties— who  might  hSTO  been  Joined  as  defendants,  see. 

§  1024.  Costs  must  be  allowed,  of  conrse,  to  the  de- 
fendant, upon  a  judgment  in  his  favor  in  the  actions  men- 
tioned in  section  ten  hundred  and  twenty-two,  and  in 
special  proceedings. 

Special  proceedings— sees.  1063-1822. 

§  1025.  In  other  actions  than  those  mentioned  in  see- 

109  5  tion  ten  hundred  and  twenty-two,  costs  may  be  allowed  or 

vvp    not,  and,  if  allowed,  may  be  apportioned  between  the  par- 

96  239  ties,  on  the  same  or  adverse  sides,  in  the  discretion  of  the 

court;  but  no  costs  can  be  allowed  in  an  action  for  the 

recovery  of  money  or  damages  when  the  plaintiff  recovers 
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less  than  three  handred  dollars,  nor  m  an  action  to  recover 
the  x>ossession  of  personal  property,  when  the  value  of  the 
property  is  less  than  three  nundred  dollars. 

Costs  di8cretionar7— when»  25  Cal.  266;  28  CaL  561;  35  GaL  136;  89 
Cal.  667;  40  Gal.  288. 

Recovers  less  than  $300—6  GaL  286;  17  Gal.  836. 

§  1026.  When  there  are  several  defendants  in  the 
actions  mentioned  in  section  ten  hundred  and  twenty-two, 
not  united  in  interest,  and  making  separate  defenses  hy 
separate  answers,  and  plaintiff  fails  to  recover  judgment 
against  all,  the  court  must  award  costs  to  such  of  the  de- 
fendants as  have  judgment  in  their  favor. 

Jndgment  for  some  defendants— sec.  578  and  note. 

Joint  recovery  of  costs— by  several  defendants,  5  GaL  61:  joint  11a* 
bility  also,  18  GaL  219. 

§  1027.  In  the  following  cases,  the  costs  of  appeal  are 
in  the  discretion  of  the  court: 

1.  When  a  new  trial  is  ordered; 

2.  When  a  judgment  is  modified. 

Costs  of  appeal— meaning  of  term,  11  CaL  341:  of  printing  trail* 
script,  28  Gal.  123. 

8UBDivi8loir  1.  New  trial  ordered— 13  Cal.  58 ;  24  CaL  350. 
SUBDIVISION  2.  Jndgment  modified— sees.  53»,  957;  1  CaL  51;  3 
pal.  269;  18  CaL  689;  SO  GaL  458. 

§  1028.  The  fees  of  referees  are  five  dollars  to  each  for 
every  day  spent  in  the  husiness  of  the  reference;  but  the 
parties  may  agree,  in  writing,  upon  any  other  rate  of  com- 
pensation, and  thereupon  such  rate  shall  be  allowed. 

Beference— generally,  sees.  638-645. 

Beferees  in  partition— compensation  of,  sees.  768, 796. 

S  1029.  When  an  application  is  made  to  a  court  or 
referee  to  postpone  a  trial,  the  payment  of  costs  occa- 
sioned by  tne  postponement  may  be  imposed,  in  the  dis* 
cretion  of  the  court  or  referee,  as  a  condition  of  granting 
the  same. 

Postponement— generally,  sees.  595, 596. 

§  1030.  When,  in  an  action  for  the  recovery  of  money 
only,  the  defendant  alleges  in  his  answer  that  before  the 
commencement  of  the  action,  he  tendered  to  the  plaintifi! 
the  full  amount  to  which  he  was  entitled,  and  thereupon 
deposits  in  court  for  plaintiff  the  amount  so  tendered, 
and  the  allegation  be  found  to  be  true,  the  plaintiff  can- 
not recover  costs,  but  must  pay  costs  to  the  defendant. 

No  costs  where  section  followed— 25  Cal.  502. 

Tend0r-sec.  2076:  plea  of,  wben  gains  costs,  28  Cal.  238. 
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1031       OSPer  to  coxiif»romise~flec.  997. 

ccp       Deposit  in  court— flees.  572-674,  see*  1024. 

93  572 

§  1031.  In  an  action  prosecuted  or  defended  by  an  ex« 
*J~*  ecutor,  admlDistratoT,  trustee  of  express  trust,  or  a  i)er- 
103  253  son  expressly  authorized  by  statute,  costs  may  be  recov- 
ered as  in  action  by  and  against  a  person  prosecuting  or 
defending  in  bis  own  right;  but  such  costs  must  by  the 
judgment  be  made  chargeable  only  upon  the  estate,  fund, 
or  party  represented,  unless  the  court  directs  the  same  to 
be  paid  by  the  plaintiff  or  defendant,  personally,  for  mis- 
management or  bad  faith  in  the  action  or  defense. 

Oosts  against  ezecator,  etc.— sees.  150S,  1509;  6  CaL  169;  33  GaL  658. 

Trust  funds— attorney's  fee  out  of,  40  CaL  288. 

§  1032.  When  the  decision  of  a  court  of  inferior  juris- 
diction in  a  special  proceeding  is  brought  before  a  court 
of  higher  jurisdiction  for  a  review,  in  any  other  way  than 
by  appeal,  the  same  costs  must  be  allowed  as  in  cases  on 
appeal,  and  may  be  collected  by  execution,  or  in  such 
manner  as  the  court  may  direct,  according  to  the  nature 
of  the  case. 

Special  proceedings— generally,  sees.  1063-1822. 

Decision  of  inferior  court  reviewed— sec8«  1067-1110. 

Costs  on  appeal— sees.  129t>,  1027, 1034. 

§  1033.  The  party  in  whose  favor  judgment  is  ren- 
1033     dered,  and  who  claims  his  costs^  must  deliver  to  the  clerk, 
ccp     and  serve  upon  the  adverse  jiarty,  within  five  days  after 
95  6  a    the  verdict  or  notice  of  the  decision  of  the  court  or  referee— 
1033    ®^»  ^^  ^^®  entry  of  the  judgment  on  the  verdict  or  derision 
ccp  ^be  stayed,  then  before  such  entry  is  made — a  memo- 
106  28^  randum  of  the  items  of  his  costs  and  necessary  disburse- 
ments in  the  action  or  proceeding,  which  memorandum 
must  be  verified  by  the  oath  of  the  party,  or  his  attorney 
or  agent,  or  by  the  clerk  of  his  attorney,  stating  that  to 
the  best  of  his  knowledge  and  belief  the  items  are  cor- 
rect, and  that  the  disbursements  have  been  necessarily 
incurred  in  the  action  or  proceeding.   A  party  dissatisfied 
with  the  costs  claimed,  may,  within  five  davs  after  notice 
of  filing  of  the  bill  of  costs,  file  a  motion  to  nave  the  same 
taxed  by  the  court  in  which  the  judgment  was  rendered, 
or  by  the  judge  thereof  at  chambers.    [In  effect  July  Ist, 
1874.] 
Memorandum  of  costs— essential,  16  Cal.  40S. 

Items  included— new  trial,  where,  see  13  CaL  58:  short-hand  report* 
er's  fees,  sec  274 :  witness  fees,  see  41  Cal.  242. 

Retazation  of  costs— 5  Cal.  417;  23  Cal.  286:  amendment  of  bill  of 
costs,  sec.  473n;  3  CaL  115;  46  CaL  580:  correcting  error  by  appeal,  2S 
val.  245. 
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Costs  on  appeal--«ection  Inapplicable  to»  11  Cal.  341:  generally,  ses 
.  1032n. 


§  1034.  Whenever  costs  are  awarded  to  a  party  by  an 
appellate  court,  if  be  claims  such  costs,  he  must,  within 
tnirty  days  after  the  remittitur  is  filed  with  the  clerk  be- 
low, deliver  to  such  clerk  a  memorandum  of  his  costs, 
verified  as  prescribed  by  the  preceding  section,  and  there- 
after he  may  have  an  execution  therefor  as  upon  a  judg- 
jnent. 

Costs  on  appeal-^ee.  1032i»;  14  Cal.  232;  Cohen  v.  Gray,  lOarcb  4th, 
1880, 5  Pac.  C.  L.  J.  71. 

Bemittitnr— sec  968. 

Meznorandnm  of  costs— deliyered  to  clerk  of  court  below,  24  CaL 
S50. 

Exeontion  therefor— 14  CaL  232;  24  Cal.  350. 

§  1035.  The  clerk  must  include  in  the  judfi^ent  entered 
tip  by  him,  any  interest  on  the  verdict  or  decision  of  the      *Vf^ 
court,  from  the  time  it  was  rendered  or  made,  and  the    95  143 
costs,  if  the  same  have  been  taxed  or  ascertained;  and  he       .qq. 
must,  within  two  days  after  tlie  same  arc  taxed  or  ascer-       JJj^ 
tained,  if  not  included  in  the  judgment,  insert  the  same     108  286 
in  a  blank,  left  in  the  judgment  for  that  purpose,  and 
must  make  a  similar  insertion  of  the  costs  in  the  coplea 
and  docket  of  the  judgment. 

Entering  up  interest— 30  Cal.  78. 

Inserting  costs  in  blank— formerly  onanthorlzed,  16  Cal.  408. 

§  1036.  When  the  plaintiff  in  an  action  resides  out  of 
the  State,  or  is  a  foreign  corporation,  security  for  the  costs 
and  charges,  which  may  be  awarded  against  such  plaint- 
iff, may  be  required  by  the  defendant.  When  required, 
all  proceedings  in  the  action  must  be  stayed  until  an  un- 
dertaking, executed  by  two  or  more  persons,  is  liled  with 
the  clerk,  to  the  effect  that  they  will  pay  such  costs  and 
charges  as  may  be  awarded  against  the  plaintiff  by  judg 
ment,  or  in  the  progress  of  the  action,  not  exceeding  the 
sum  of  three  hundred  dollars.  A  new  or  an  additional 
undertaking  may  be  ordered  by  the  court  or  judge,  upon 
proof  that  the  original  undertaking  is  insufficient  security, 
and  proceedings  in  the  action  stayed  until  such  new  oz 
additional  undertaking  is  executed  and  filed. 

Residence  of  corporation— 22  CaL  538. 

Notice  that  security  is  required— sec.  1037;  19  CaL  77. 

Undertakings  generally— sec.  941n. 

§  1037.  After  the  lapse  of  thirty  days  from  the  service  ,  io37 
of  notice  that  security  is  required,  or  of  an  order  for  new  ccp 
or  additional  security,  upon  proof  thereof^  and  that  no   93  509 
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undertakingr  as  reciuired  has  been  filed,  the  court  or  judge 
may  order  the  action  to  be  dismissed. 
Dismissal,  when  too  late— 19  Cal.  77. 

§  1038.  When  the  State  is  a  party,  and  costs  are 
awarded  against  it,  they  must  be  paid  out  of  the  State 
treasury. 

No  8ecurit7  required  of  State—sec.  1058. 

§  1039.  When  a  county  is  a  party,  and  costs  are 
awarded  against  it,  they  must  be  paid  out  of  the  county 
treasury. 

No  ■ecturity  required  of  connty— see.  10S8. 
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CHAPTER  Vn. 
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GENERAL  PROVISIONS. 

IMS.  Lost  papers,  how  supplied. 

iai&  Papers  \Titbout  the  title  of  the  action,  orwlth  def  ectiTB  title, 

may  be  valid. 
1047.  Successive  actions  on  the  same  contract,  etc. 
1018.  Consolidation  of  several  actions  into  one. 

1049.  Actions,  when  deemed  pending. 

1050.  Actions  to  determine  adverse  claims,  and  by  sureties. 
10.51.  Testimony,  wlicn  to  be  taken  by  the  clerk. 
1052.  Tlie  clerk  must  keep  a  register  of  actions. 

i  ICiVi.  Two  or  three  leferccs.  etc.,  mny  do  any  act. 

I  1054.  The  time  within  which  nn  act  is  to  bo  donemay  be  extended. 

S  1055.  Actions  agahist  a  slieriif  for  official  acts. 

S  1056.  ActionH  may  be  prosecuted  in  the  Spanish  language  In  certain 

counties. 
I  1057.  Cndcrtakhis  mentioned  In  this  Code,  requisites  of. 
I  1058.  People  of  State  not  required  to  give  l)onds  when  State  is  a  party. 
S  lb5».  Surety  on  apjieal  substituted  to  rights  of  Judgment  creditor. 

§  1045.  If  an  original  pleading  or  paper  be  lost,  the  jjuk 

court  may  autliorize  a  copy  thereof  to  be  filed  and  used  ocp 

instead  oi  the  original.  93  eog 

Lest  papers— 4  Cal.  381;  24  Cal.  267;  27  Cal.  423;  28  Cal.  557;  49  CaL  268. 

§  1046.  An  aflSdavit,  notice,  or  other  paper,  without      ^qj^ 
the  title  of  the  action  or  proceeding  in  which  it  is  made       ggp 
or  with  a  defective  title,  is  as  valid  and  effectual  for  any    95  417 
purpose  as  if  duly  entitled,  if  it  intelligibly  refer  to  such 
action  or  proceeding* 
Defective  title-d  Cal.  195. 

§  1047.  Successive  actions  may  be  maintained  upon 
the  same  contract  or  transaction,  whenever,  after  the 
former  action,  a  new  cause  of  action  arises  therefrom. 

Action  defined— sec.  22. 

§  1048.  Whenever  two  or  more  actions  are  pending  at 
one  time  between  the  same  parties  and  in  the  same  court, 
npon  causes  of  action  which  might  have  been  joined,  the 
court  may  order  the  actions  to  be  consolidated. 

Consolidation  of  action8-27  Cal.  500;  29  CaL  307. 

§  1049.  An  action  is  deemed  to  be  pending  from  the 
time  of  its  commencement  until  its  final  determination        ^® 
upon  appeal,  or  until  the  time  for  appeal  has  passed,  un«   gj^^^ 
less  the  judgment  is  sooner  satisfied. 
Pendency  of  action— 36  CaL  SOI. 
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§  1050.   An  action  may  be  brought  by  one  person 
1050     against  another  for  the  purpose  of  determining  an  ad- 
ccp       verse  claim,  which  the  latter  makes  against  the  former 
96  101      for  money  or  property  upon  an  alleged  obligation;  and 
also  against  two  or  more  persons,  for  the  purpose  of  com- 
pelling one  to  satisfy  a  debt  due  to  the  other,  for  which 
plaintiff  is  bound  *as  a  surety. 

Preventing  suit— provision  not  designed  for,  5  Cal.  82;  and  see  13 
Cal.696. 

Quieting  title  to  realty— sec.  738. 

Surety's  suit— 24  Cal.  157. 

§  1051.  On  the  trial  of  an  action  in  a  court  of  record, 
if  there  is  no  short-hand  reporter  of  the  court  in  attend- 
ance, either  party  may  require  tlie  clerk  to  take  down  the 
testimony  in  writing. 

Clerk's  powers  and  duties— sec.  670n. 

Clerk's  minutes  of  the  trial— I  Cal.  462, 470;  2  GaL  04, 161;  14  CaL  38, 
Bl;  27  Cal.  107;  28  Cal.  174. 2&9;  33  CaL  173. 

§  1052.  The  clerk  must  keep  among  the  records  of  the 
court  a  register  of  actions.  He  must  enter  therein  the 
title  of  the  action,  with  brief  notes  under  it,  from  time  to 
time,  of  all  papers  filed  and  proceedings  had  therein. 

Records  of  the  court— see  sees.  663, 672, 683. 

§  1053.  When  tliere  are  three  referees,  or  three  arbi- 
trators, all  must  meet,  but  two  of  them  may  do  any  act 
which  might  be  done  by  all. 

References  and  trials  by  referees— sees.  633-64S. 

§  1054.  When  an  act  to  be  done,  as  provided  in  this 
Code,  relates  to  the  pleadings  in  the  action,  or  the  under- 
takings to  be  liled,  or  the  justilication  of  sureties,  or  the 
preparation  of  statements,  or  of  bills  of  exceptions,  or  of 
amendments  thereto,  or  to  the  service  of  notices  other 
tlian  of  appeal,  the  time  allowed  by  tliis  Code  may  be  ex- 

^_  tended.  Upon  good  causo  siiot^n  by  the  judge  of  tie  superior 
"cT^      Court  in  and  lor  the  county  in  which  the  action  is  pending,  or 

^  by  the  judge  who  ))resided  at  the  tri.il  of  said  action;  but  such 

extension  shall  not  <>xceed  tliirjy  d  lyn  without  tho  coubent  of 
the  adverse  party.     [In  eflFect  Marcli  1, 1889.] 

Extension  of  time— 17  Cal.  122;  24  Cal.  1T9:  27  Cal.  108, 338;  41  Cal.  515; 
43  Cal.  320;  47  Cal.  KH;  computation  of  time,  sac.  12  and  notos;  holidays, 
sees.  10,  1 1 ,  13.     Thirty  da7s-23  Cal.  23S ;  43  Cai.  320. 

§  1055.  If  an  action  be  brought  against  a  sheriff  for  an 

1055       act  done  by  virtue  of  his  office,  and  he  give  written  notice 

loJfSrg    thereof  to  the  sureties  on  any  bond  of  indomnity  received 

by  him,  the  judgment  recovered  therein  shall  be  conclu- 
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sive  evidence  of  his  right  to  reoorer  against  such  snretiee;  and 
the  coart  mav,  on  motion,  npon  notice  of  five  days,  order 
jadgmeot  to  be  entered  op  against  them  for  the  amount  bo 
recovered,  including  coste.    [In  effect  April  16th,  1880.  ] 

Section  stricfly  oonstraed— against  sheriff,  28  Cal.  102. 

Ihdemnlfler  may  intervene— 21  Oal.  442. 

§  1056.  In  all  cases  where  an  undertaking  or  bond,  with 
any  number  of  sureties,  is  authorized  or  required  by  any  pro-       ^^^ 
vision  of  this  Code,  or  of  any  law  of  this  Btate,  any  corpora-     qc  ®JSq 
tion  with  a  paid  up  capital  of  not  less  than  one  hundred  thou- 
sand  dollars,  incorporated  uuder  the  laws  of  this  or  any  other     .  qm^ 
State  of  the  United  States  for  the  purpose  of  making,  guaran-      (.q.) 
teeing,  or  becoming  afiurety  upon  bonds  or  undertaJdngs  re-    97  355 
quired  or  authorized  by  law,  or  which,  by  the  laws  of  the  State 
where  it  was  originally  incorporated  has  such  power,  and 
which  shall  have  comj)lied  with  all  the  requirements  of  the  law 
of  tills  State  regulating  the  f  rmati«n  or  admission  of  these 
corporations  to  transact  such  business  in  this  State,  may  be- 
come and  shall  be  accepted  as  security  or  as  sole  and  sufficient 
surety  upon  such  undertaking  or  bond,  and  such  corporate 
Burety  shall  be  subject  to  all  the  liabilities  and  entitled  to  all 
the  rights  of  natural  persons*  sureties;  provided,  that  the  In- 
surance Commissioner  shall  have  the  SHme  juris'diction  and 
powers  to  examine  the  affairs  of  such  cori>orations  ashehasin 
other  ca<es;  shall  require  them  to  file  similar  statements  and 
issue  to  them  a  similar  certificate.    And  whenever  the  liabili- 
ties of  any  Buch  corpora  ion  nhall  exceed  its  assets,  the  Insur- 
uice  Commissioner  shall  require  the  deficiency  to  be  paid  up 
in  sixty  days,  and  if  it  is  not  so  paid  up,  then  he  shall  issue  a 
certificate  showing  the  extent  of  Kuch  deficiency,  and  he  shall 
publish  the  same  01. ce  a  wet  k  for  three  weeks,  in  a  dai'y  Sau 
Francisco  paper.    And,  until  such  deficiency  is  paid  up,  such 
company  shall  not  do  businet-s  in  this  State,  in  estimating  the 
conoition  of  any  such  company,  the  Ccmmissiorer  shall  allow 
as  assets  only  such  as  are  allowed  under  existing  laws  at  the 
time,  a.d  shall  charge  as  liabilities,  in  addition  of  eighty  per 
cent,  of  the  capital  stock,  all  outstandinK  indebtedness  of  the 
Company,  and  a  premium  reserve  equal  to  fifty  per  centum  of 
the  premiums  charged  by  said  company  on  all  risks  then  in 
force.    [  In  effect  March  16, 1889.  ] 

§  1057.  In  any  case  where  an  undertaking  or  bond  is  au-  |fv.» 

thorized  or  required  bjr  any  law  of  this  State,  the  officer  taking  ^p 

the  same  must,  except  in  the  case  of  such  a  corporation  as  is  g-j  355 
mentioned  in  the  next  preceding  section,  require  the  sureties 

to  accompanv  it  wil^  an  affidavit  th:it  they  are  each  residents  1067 

and  househdlderi*,  or  freeholders,  within  the  State,  and  are  ,^^°P 
each  wor^  the  sum  specified  in  the  undertaking  or  bond,  over 
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and  above  all  their  just  debts  and  liabilitieBi  ezdiuive  ofprop- 

erty  exempt  from  execution;  but  when  the  amount  specified  in 

the  undertaking  or  bond  exceeds  three  thousand  dollars,  and 

there  are  more  than  two  sureties  thereon,  they  may  state  in 

their  affidavits  that  they  are  severally  worth  amounts  less  than 

the  amount  specified  in  the  undei-taking  or  bond,  if  the 

whole  amount  be  equivalent  to  that  of  two  sufficient  sureties. 

Any  corporation  such  as  is  mentioned  ia  the  next  preceding 

section,  may  become  one  of  snch  sureties.  No  such  corporation 

shall  be  accepted  in  any  case  as  a  surety  whenever  its  liabilities 

shall  exceed  its  assets  as  ancertained  in  the  manner  provided  in 

section  ten  hundred  and  fifty-six.    [In  effect  March  16, 1889.] 

Undertaklnff-defeotive.  2  Cal.  Ji62 ;  13  OaU  GU6. 

Affidavit— defectiye,  oaring  objection  to,  52  Oal.  447 ;  each  worth  the 
sum,  etc.,  7  Cal.  518. 

Property  exempt  firom  executloxi— eeo.  690  and  notes. 

Applied  to  gtiardians— sec.  1809. 

§  1058.  In  any  civil  action  or  proceeding  wherein  the  State, 
or  the  people  of  the  State,  is  a  party  plaintiff,  or  any  State 
officer,  in  his  official  capacity,  or  in  behalf  of  the  State,  or  any 
county,  city  and  county,  city,  or  town,  is  a  party  plaintiff  or 
defendant,  no  bond,  wiitten  undertaking,  or  secuiity  can  be 
required  of  the  State,  or  the  people  thereof,  or  any  officer 
thereof,  or  of  any  county,  city  and  county,  city,  or  town ;  but 
on  complying  with  the  other  provisions  of  this  Code,  the  State, 
or  t)ie  people  thereof,  or  any  State  officer  acting  in  his  official 
capacity,  have  the  same  r  ghts,  remedies,  and  benefits  as  if  the 
bond,  undertaking,  or  security  were  given  and  approved  as 
required  by  this  Code.    [In  effect  April  15th,  1880. 1 

Costs  aflrainst  State  or  county— sees.  1038, 1039. 

County— Board  of  Snperrisora  included,  lOOaL  844. 

§  1059.  Whenever  any  surety  on  an  undertaking  on  appeal, 
executed  to  stay  proceedings  upon  a  money  judgment,  pays  the 
judgment,  either  with  or  without  action,  after  its  affirmation 
by  the  appellate  court,  he  is  substituted  to  the  rights  of  thn 
judgment  creditor,  and  is  entitled  to  control,  enforce,  and 
satisfy  such  judgment  in  all  respects  as  if  he  had  recovered 
the  same,    [in  effect  July  Ist,  1874.] 

Undertaklnff  on  appeal— sec.  941n. 

Bubrogratlon  of  sureties— sec  T09n, 


PART  m. 

OF  SPECIAIi  PROCEEDING'S   OF  A 

CIVIL    NATURE. 

TzxLB  I.    Of  Wbiti  of  MAin>ATB  aud  Prohibition.    §S 
10C7-1110. 
n.    Of  GoNTESTiNa  Elections.    §§  1111-1127. 
nL    Of  Summabt  Pboobedings.    s§  1132-1178. 

IV.     Of  ENF0BCE7CENT   OF    LlENS.     §§  1180-1206. 

V.    Of  Contempt.    §§  120I>-1222. 
VL    Of  Voluntabt  Dissolution  of  Gobpobation& 

§§  1227-1223. 
VII.    Of  Eminent  Domain.    §§  1237-1263. 
VIII.    Of  Escheated  Estates.    §§  126^1272. 
IX.    Of  Cbanob  of  Name.    §§  1275-1278. 
X.    Of  Abbitbations.    §§  1281-1290. 
XL    Of  Pboosedinqs  in  Pbobatb  Coubts.   §§  12M- 

1809. 
ZIL    Of  Sole  Tbadxrs.    §§  1811-1821. 
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PRELIMINAR7  PROVISIONS. 

I  106S.  Parties,  how  designated. 

I  1UB4.  Judgment  and  order  same  meaning  as  in  civil  actions. 

§  1063.  The  party  prosecuting  a  special  proceeding 
may  be  known  as  the  plaintiff,  and  the  adverse  party  as 
the  defendant. 

Plaintifr  and  defendant— sec.  308. 

§  1064.  A  judgment  in  a  special  proceeding  is  the  final 
determination  oi  the  rights  of  the  parties  therein.  The 
definitions  of  a  motion  and  an  order  in  a  civil  action  are 
applicable  to  similar  acts  in  a  special  proceeding. 

Judgment— definition  of,  sec.  577  and  note. 

Motion  and  order— »«.  1003. 

TITLE  I. 

OF    WRITS    OF   REVIEW,  MANDATE,  ANB 

PROHIBITION. 

Qhap  I.    Writ  of  review, 
11.    Writ  of  mandate. 
UI.    Writ  of  prohibition. 
IV.    Writs  of  review,  mandate,  and  prohibition  may 

issue  and  be  heard  at  chambers. 
V    Rules  of  practice  and  appeals. 

CHAPTER  L 

WRIT   OF  REVIEW. 

;  1067.  Writ  of  review  defined. 

1068.  When  and  by  wbat  courts  granted. 

1069.  Application  for.  bow  made. 

1070.  Tlie  writ  to  be  directed  to  the  Inferior  trltnmal,  ete. 

1071.  Contents  of  the  writ. 

1072.  Proceedings  in  Inferior  court  may  be  stayed,  or  not. 

1073.  Service  oi^the  writ. 

1074.  The  review  under  the  writ,  extent  of. 

1075.  A  defective  return  of  the  writ  may  be  perfeoted.  Hearing  and 
Judgment. 

1 1076.  Copy  or  judgment  must  be  sent  to  the  tnf  erior  tribmiaL 
S  1077.  Judgment  rolls. 

§  1067.  The  writ  of  certiorari  may  be  denominated 

the  writ  of  review.    [In  effect  July  1st,  1874.] 
Writ|  generally— eec  51». 
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§  loss.  A  writ  of  reTiew  may  be  granted  by  any 
court,  escopt  a  Police  or  Justice's  Court,  when  an  inferior 
triliunal,  bonrd,  or  otiicer.  exerclaine  judicial  functions,  < 
Iins  exceeded  tlie  jurisdiction  of  aucu  tribunal,  board,  or 
otUcer,  and  thera  la  no  appeal,  uor.  in  the  Judgment  of  tho 
oonrt,  any  plain,  speedy,  and  adequate  remedy. 

Cenlorarl— exrmf  af  miea  on,  sec.  Ili;4.  nnil  >i>a  Eiceeued  tqb 

wuc-siM  ujider  H^soKniiiD  tub  Jitbisdioti'on.  sote  infi^ 
OrHTilad  br  any  conn-«ea  sea.  Sin.  76,  lubd.  6  nod  notes;  7  CaL 

I':iferior  tribuial— board  or  Ddleeri  eitneiice  of  court  Imnlled.  U 
CBt.M4. 
BnTEldng  Judicial  fnnctions-itrplln  to  minlclMl  boutU.  •  CaL 


•  i-H'e.C.L.'j.Lii4:  n 
BicM*d*d  ths  joitsdlcUaa— 

i0Clll.M<l  UUlll.M'i  WCtLtTH 
B.  FluncMa.  Fob.  niif.  ISM.  »  P: 
lore  rrronot  Uwarjuclitineul 

*>7^  m!ai."wir<!3i'iia«e^  »V 
t». 

tetorcertton 

39  CaL  119;  K 

la  ths  JBdgment  of  the  cooH— dUcrellOD  toretiiBO  wrlc  41  CaL  MS) 
47  Cnl.  1&:  M  Cal.  473:  ilLuretlon  In  qustilnd;  Lam)>  v.  ScbutUer, 

■liririi  I7tb,  laa,  t  roe.  c.  l.  j.  iw. 

Plain,  ip««dr.  and  adeqnate  remedr— seeNo  APFKAL.noUiiipna, 
anil  I  Csl.  til;  14  UbI.  4;ai  47  CaL  lUiij  Lamb  r.  SdiotUcr,  Uardi  i:t:i. 

§  1069.  The  application  muM  b»  made  on  affidavit  by 
tlie  party  beneficially  Interested,  and  tlia  court  may  re- 
quire a  notice  of  tbe  application  to  be  given  to  the  ad  vena 
purty,  or  may  grant  an  order  to  sbow  cause  ivliy  it  slioulil 
not  be  allowed,  or  may  grant  tbe  writ  without  uotico. 

AppUeation-411  CaL  m:  Suprema  Ct.  ruto  29.  Ifollee  ^-39  CaL 
—only  upon  order  iii  Hut  (iourt,  4a  CaL  4dl ;  Bupreme  CL  rule  it. 

§  1070.  The  writ  may  be  directed  to  the  inferior  tri* 
bunnl.  board,  or  ofSoer,  or  to  any  other  person  Iiavlnft  tha 
GUHtody  of  the  racord  or  proceed inga  to  be  ceniiiert. 
"Wlien  directed  to  a  tribunal,  the  clerk,  if  tliere  ba  one, 
■Dust  reCuru  the  writ  with  tbe  trauacript  lequiied. 
CoDK  Civ.  Faoc— as. 
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Directed  to  Inferior  trnnmal,  etc.— 63  GbL  614;  Lamb  «.  SchotUer, 
March  17th,  1880, 5  Pac.  C.  L.  J.  140. 

Return  of  writ— 8ec.l076,34Cal.853;  63Cal.644:  tranncrtpt  required, 
■ee  CJB&TijnriNO  Risoobd  and  PBoCBSDtaros,  sec.  I07li». 

§  1071.  The  Tnrit  of  review  mast  command  the  party 
to  whom  it  is  directed  to  certify  fully  to  the  court  issoiitg 
the  writ,  at  a  Bpecitied  time  and  iilace,  a  transcript  of  tho 
record  and  proceedings,  (describing  or  referring  to  them 
with  convenient  certaint^^)  that  the  same  may  be  reviewed 
by  the  court;  and  requiring  tlie  party,  in  tlie  meantime^ 
to  desist  from  further  proceedings  in  the  matter  to  be  re- 
*  viewed. 

Party  to  whom  directed— Lamb  v.  Schottler,  Slarch  17th,  1880,  6 
Pac.U.L.J.140. 

Certifying  record  and  proceedinge— 32  CaL  50, 682:64  CaL3B2. 
At  specified  time— see  Supreme  Ct.  rule  23. 

§  1072.  If  a  stay  of  proceedings  be  not  intended,  the 
words  requiring  the  stay  must  be  omitted  from  the  writ; 
,  these  words  may  be  Inserted  or  omitted,  in  the  sound  dis- 
cretion of  the  court;  but  if  omitted,  the  power  of  the  in- 
ferior court  or  officer  is  not  suspended  or  the  proceedings 
stayed. 

§  1073.  The  writ  must  be  served  in  the  same  manner 
as  a  summons  in  civil  action,  except  when  otherwise  ex- 
pressly directed  by  the  court. 

Serrice  of  writ— on  public  tribunal,  ete.,  and  proof  et  same,  Su- 
preme Ct.  rule  28. 

Service  of  summons— see.  HOetieq. 

§  1074.  The  review  upon  this  writ  cannot  be  extended 
1074      farther  than  to  determine  whether  the  inferior  tribunal. 
ccp        board,  or  officer  has  regularly  pursued  the  authority  of 
97  326      Buch  tribunal,  board,  or  officer. 

Extent  of  review-eee  under  Bxoxxdbd  ths  Jubisdiotiov,  see. 

SOUdn:  14  CaL  479;  35  GaL  260;  43  Cat.  666;  63  CaL  204, 644. 

Regularl7  pursued  its  authority— Interpretation  of,  43  CaL  668;  8* 
Cal.  2M;  Batomau  v.  Superior  Coiut,  etc.,  Ilarch  6th,  1880, 6  Pac  C.  L. 
J.  77. 

§  1075.  If  the  retam  of  the  writ  be  defective,  the 
court  may  order  a  farther  return  to  be  made,  \7faen  a 
full  return  has  been  made,  the  court  most  hear  the  parties, 
or  such  of  them  as  may  attend  for  that  purpose,  and  may 
thereupon  give  judgment,  either  affirming,  or  annulling, 
or  modifying  the  prooeedix^  below. 

Return— sec.  107Qfi. 

Heailng^-see  Qrastxd  bt  axt  OotrsT,  see.  lOOBik 

Modi^^g  proceedings  below— 19  CaL  670. 
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§  1076.  A  copy  of  the  judgment,  signed  by  the  clerk, 
must  be  transmitted  to  tno  inferior  tribunal,  board,  or 
officer  having  the  custody  of  the  record  or  proceeding 
certified  up. 

§  1077.  A  copy  of  the  judgment,  signed  by  the  clerk, 
entered  upon  or  attached  to  the  writ  and  return,  consti- 
tute the  judgment  roll. 

Jndgment  roll— petition  no  part  of.  47  CaL  604. 
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CHAPTEE  n. 
"WIOT  OP  MANDATE 

1084.  Mandate  defined. 

1085.  Wheu  and  by  what  court  lasned. 

1086.  Writ,  wheu  and  upon  wliat  to  issue. 

1087.  Must  be  either  alternative  or  peremptory.   Substance. 

1088.  If  the  application  be  without  notice,  the  alternative  writ  may 
issue ;  otherwise,  the  peremptory.   Notice  and  defaiUt. 

{  1089.  The  adverse  party  may  answer  under  oath. 

I  1090.  If  an  essential  question  of  fact  is  raised,  the  court  may  order  a 

jury  trial. 
S  1091.  The  applicant  may  demur  to  the  answer  or  countervail  it  by 

proof. 
I  1092.  Motion  for  new  trial,  where  made. 
i  1093.  The  clerk  must  transmit  the  verdict  to  the  court  where  the 

motion  is  pending,  after  which  the  hearing  shall  be  liad<on 

motion. 
S  1004.  If  no  answer  be  made,  or  if  the  answer  raise  no  material  issue 

of  fact,  the  hearing  must  be  before  the  court. 
S  1095.  If  the  applicant  succeed,  he  may  have  damac^es,  costs,  and  a 

peremptory  mandate. 

{1096.  Service  or  the  writ. 
1097.  Penalty  for  disobedience  to  the  writ. 

§  1084.  The  writ  of  mandamus  may  l>6  denominated  a 
writ  of  mandate.    [In  effect  July  1st,  1874.] 
Writ-<ec.  51n. 

§  1085.  It  may  be  issued  by  any  court,  except  a  Jua- 

1085     tice's  or  Police  Court,  to  any  inferior  tribunal,  corporation, 

cop     board,  or  person,  to  compel  the  performance  of  an  act 

>3   88    which  the  law  specially  enjoins,  as  a  duty  resulting  from 

an  office,  trust,  or  station;  or  to  compel  the  admission  of 

a  party  to  the  use  and  eniovment  of  a  right  or  office  to 

which  he  is  entitled,  and  from  which  he  is  unlawfully 

precluded  by  such  inferior  tribunal,  corporation,  board, 

or  person. 

Issued  by  any  court— by  superseded  courts,  30  Cal.  244;  45  Cal.  679; 
49  Cal.  31:  power  to  issue,  see  sees.  61, 76,  subd.  5,  and  notes  to  eame: 
not  issued  where  no  loiiger  necessary,  3(}Cal.  23<i:  Supreme  Courts, 
original  Jurisdiction,  47  Cal.  205;  Hyatt  v.  Allen,  March  23rd,  1880, 6 
Pac.  C.  L.  J.  QOi, 

Inferior  tribunal,  etc.— Discretion  not  Interfered  with,  7  CaL  276; 
10  Cal.  376;  22  Cal.  34;  28  Cal.  G39. 

Corporation— private,  against,  see  When  not  proper,  under  Man* 
damns,  scope  and  function  of,  note  infra, 

Soard— see  Supebvisohs,  under  next  note. 

Persons,  official— to  whom  writ  directed:  auditor,  county,  44  Cal. 
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CIS;  46  Cal.  523;  47  Cal.  488:  amessor.  comity,  90  Cal.  645:  clerk  of  boaM 
of  sapenrisors,  62  CaL411:  clerka  of  court,  1  Cal.  143;  10  Cal.  333;  14 
Cal.  640;  28  Cal.  69:  40  Cal.  281:  comptroller,  State,  2  Cal.  165;  7  CaL  65; 
16  Cal.  11 :  generally.  Mccauley  v.  Brooks,  16  Cal.  11 :  governor,  16  caL 
11 ;  80  Cal.  6»6;  39 Cal.  180:  judge, 2  Cal. 245;  17  Cal.  132;  31  Cal. 215;  43  CaL 
225,an<l8ee  When  not  proper,  wmleT  Mandamus.  Scofb  aitd  Funo 
TioiroF,notetV'''a*  sheriff,  10  Cal.  211;  and  see  When  not  proper,  VLudet 
Mandamus,  Scofb  and  Function  of,  note  in/rcu  street  superin- 
tendent, 36  Cal.  411:  snpervlsors,  6  Cal.  254: 10  Cal.  410:  11  Cal.  42;  12  Cal. 
dOU:  21  Cal.  66S;  28  Cal.  429;  30  Cal.  435;  43  Cal.  270, 353;  50  Cal.  561 :  tax 
collector,  20  Cal.  318:  treasurer,  county,  39  CaL  593;  and  see  When 
not  proper,  under  Mandamus,  Scofb  and  Function  of,  note 
infra. 

Performance  of  an  act— compelling,  but  Judicial  or  discretionary 
act  not  undone,  24  CaL  78;  28  CaL  639;  36  Cal.  283;  37  CaL  532;  41  CaL 
68;  and  see  next  note. 

Dnty  resulting  from  an  office,  etc.— 4  CaL  177;  7  Cal.  278;  10  CaL  876; 
20  CaL  818;  25  CaL  26;  30  Gal.  325,676;  39  CaL  411;  43  CaL  '225;  51  CaL 
828. 

Mandamng,  scope  and  fuiction  of— Demand  before  application, 
18  CaL  91;  20  CaL  72;  87  CaL  862;  63  Cal.  199.  Direeted,  to  wliom,  see 
Persons,  Official,  note,  «{/pra.   Discretion  not  controlled,  see  In- 

FBBIOB  TRIBUNAL,  etC.;  also,  PERFORM ANCB  OF  AN  AOT,  notCS 

ffipro.  Record,  showing  of,  18  CaL  432;  46  CaL  63;  48  Cal.  47.  When 
proper,  sec.  1086;  1  CaL  143;  4  CaL  177;  7  Cal.  286;  16  Cal.  11, 436;  21  CaL 
41'j:  80  CaL  325;  60  CaL  561;  51  CaL  328;  Talcott  v.  Blanding,  March 
lOtn.  1880;  5  Pac.  C.  L.  J.  86;  and  see  notes  tuvra.  When  not  proper, 
clerk  of  board  of  supervisors,  against,  62  Cat.  411:  corporation,  pri- 
vate, i^inst,  44  Cal.  173 :  courts,  co^>nlinate,  between,  1  CaL  149,  and 
see  S3  Cal.  639:  Judge,  against,  14  CaL  230;  28  Cal.  166;  29  CaL  807;  85 
CaL  213;  36  CaL  283;  87  CaL  532;  89  Gal.  411;  45  Cal.  248;  50  Cal.  409;  63 
CaL  408 :  ofiQco,  trying  title  to,  etc.,  3  Cal.  167:  7  Cal.  442;  13  Cal.  621 ;  50 
Cal.  433;  53  CaL  3:  sheriff,  against,  6  Cal.  91:  17  CaL  476;  22  CaL  142;  63 
CaL  213:  treasurer,  against,  11  CaL  851;  18CfaL884;  20  GaL  593;  49  CaL 
512, 622. 

§  1086.  The  writ  must  be  issued  in  all  cases  where 
there  is  not  a  plain,  speedy,  and  adequate  remedy,  in  the 
ordinary  course  of  law.  It  must  be  issued  upon  affidavit, 
on  the  application  of  the  party  beneficially  interested. 

Plain,  speedy,  and  adequate  remedy— Pr6oen<<  issuance,  where  ap- 
peaL  2  Cal.  5<)4;  0  CaL  7, 18;  15  Cal.  149;  24  Cal.  79;  29  Cal.  427:  60  CaL  609: 
generally,  40  Cal.  278;  and  see  When  not  proper,  under  Soopb  and 
FUNCTION  OF  MANDAMUS,  scc.  1085».  Issuance  proper,  vhere  lacking, 
where  noappeaL43Cal.225:  or  appeal  inadequate  remedy,  7  CaL  130: 
generally,  36  CaL  283,  and  see.  When  proper,  under  Soopb  and  Func- 
tion OF  Mandamus,  sec.  lo&'in. 

Issued  on  affidavit— insufficient  showing,  22  CaL  142:  by  Supreme 
Court,  see  Supreme  Ct.  rule  28. 

Application— by  whom;  party  beneficially  interested,  8ec.367n;  25 
CaL  26;  26  CaL  641;  29  CaL  210. 

§  1067.  The  writ  may  be  either  alternative  or  per« 
emptory.  The  alternative  writ  must  state  generally  the 
allegation  against  the  party  to  whom  it  is  directed,  and 
command  such  party,  immediately  after  the  receipt  of 
tlie  (nit,  or  at  some  other  specified  time,  to  do  the  act 
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required  to  be  performed,  or  to  show  cause  before  the 
court,  at  a  speciHed  time  and  place,  why  he  has  not  dona 
BO.  The  peremptory  writ  must  be  in  a  similar  form,  ex- 
cept that  the  words  requiring  the  party  to  show  cause 
why  he  has  not  done  as  commanded  must  be  omitted,  and 
a  return  day  inserted. 

Feremptor/  writ— without  alternative,  sec.  10e8»  and  note. 

Ooxnmand  such  part/— nature  of  directions,  6  CaL  440;  83  CaL  48T. 

§  1088.  When  the  application  to  the  court  is  made 
without  notice  to  the  adverse  party,  and  the  writ  be  al- 
lowed, the  alternative  must  be  Urst  issued;  but  if  the 
application  be  upon  due  notice,  and  the  writ  be  allowed, 
the  peremptory  may  be  issued  in  the  iirst  instance.  The 
notice  of  the  application,  when  given,  must  be  at  least 
ten  days.  The  writ  cannot  be  granted  by  default.  The 
case  must  be  heard  by  the  court,  whether  the  adverse 
party  appear  or  not. 

Proof  oi  service— on  public  body.  Supreme  Ct.  rule  28. 

Feremptonr  writ— witliout  alternative,  1  CaL  143;  27  CaL  684. 

§  1089.  On  the  return  of  the  alternative,  or  the  day  on 
which  the  application  for  the  writ  is  noticed,  the  party  on 
whom  the  writ  or  notice  has  been  served  may  show  cause 
by  answer  under  oath,  made  in  the  same  manner  as  an 
answer  to  a  complaint  in  a  civil  action. 

Answer— sec  437,  and  notes;  27  Cal.  655. 

§  1090.  If  an  answer  be  made,  which  raises  a  question 
as  to  a  matter  of  fact  essential  to  the  determination  of  the 
motion,  and  affecting  the  substantial  rights  of  the  parties, 
and  upon  the  supposed  truth  of  the  allegation  oi  which 
the  application  tor  the  writ  is  based,  the  court  may,  in  its 
discretion,  order  the  question  to  be  tried  before  a  jury, 
and  postpone  the  argument  until  such  trial  can  be  had, 
and  the  verdict  certiliod  to  the  court.  The  question  to  ba 
tried  must  be  distinctly  stated  in  the  order  for  trial,  and 
the  county  must  be  designated  in  which  the  same  shall  be 
had.  The  order  may  also  direct  the  jury  to  assess  any 
damages  which  the  applicant  may  have  sustained,  in  case 
they  Und  for  him. 

Question  to  be  tried-9  Cal.  20;  14  Cal.  428;  17  CaL  476. 

Order  for  trial- f orm  of,  45  CaL  395. 

§  1091.  On  the  trial  the  applicant  is  not  precluded  by 
the  answer  from  any  valid  objection  to  its  sufficiency,  and 
may  countervail  it  by  proof,  either  in  direct  denial  or  by 
way  of  avoidance. 

Snfflciency  of  answer— objection  to,  equivalent  to  genenA  d6> 
tturrer,  27  CaL  655;  30  Cai.  609;  48  CaL  86. 
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S  1092.  The  motion  for  a  new  trial  mnst  be  made  in 
the  court  in  which  the  issue  of  fact  is  tried. 

New  trial— generally,  sec.  656,  et  sequ  in  Supreme  Conrt,  irhen  orte* 
tnal  Jurisdiction  exercised,  25  CaL  63o. 

§  1093.  If  no  notice  of  a  motion  for  a  new  trial  be 
given,  or,  if  given,  the  motion  be  denied,  the  clerk,  within 
live  days  after  rendition  of  the  verdict  or  denial  of  the 
motion,  must  transmit  to  the  court  in  which  the  applica* 
tion  for  the  writ  is  pending,  a  certified  copy  of  the  verdict 
attached  to  the  order  of  trial;  after  which  either  party 
may  bring  on  the  argument  of  the  application,  upon  rea- 
sonable notice  to  the  adverse  party. 

§  1094.  If  no  answer  be  made,  the  case  must  be  heard  1094 
on  the  papers  of  the  applicant.    If  the  answer  raises  only     c^o 
questions  of  law,  or  puts  in  issue  immaterial  statements,  ^^'  ^* 
not  affecting  the  substantial  rights  of  the  parties,  the 
court  must  proceed  to  hear  or  fix  a  day  for  hearing  the 
argument  of  the  case.    [In  effect  July  1st,  1874.] 

Papers  of  the  applicant— see  Issvibd  oh  Affidavit,  sec.  IO6611. 

§  1095.  If  judgment  be  given  for  the  applicant,  he  may 
recover  the  damages  which  he  has  sustained,  as  found  by 
the  jury,  or  as  may  be  determined  by  the  court  or  ref- 
erees, upon  a  reference  to  be  ordered,  together  with  costs; 
and  for  such  damages  and  costs  an  execution  may  issue; 
and  a  peremptory  mandate  must  also  be  awarded  without 
delay. 

Judgment  in  mandamn»— extent  of  relief,  27  Cal.  655,  and  compare 
sec.  6S0,  and  note:  personal,  wben  improper, see  under  PxbsmptosT 
Hakdatb,  note  infra. 

Damages— sec.  560». 

Oosts— sees.  1021  et  seq* 

Peremptonr  mandate— personal  judgment  on,  when  Improper,  5t 
CaL4ii8. 

§  1096.  The  writ  must  be  served  in  the  same  manner 
as  a  summons  in  a  civil  action,  except  when  otherwise 
expressly  directed  by  order  of  the  court.  Service  upon  a 
majority  of  the  members  of  any  board  or  body,  is  service 
upon  the  board  or  body,  whether  at  the  time  of  the  service 
the  board  or  body  was  in  session  or  not. 

Servioe  of  aommons— sec.  410,  et  teq, 

§  1097.  When  a  peremptory  mandate  has  been  issued 
and  directed  to  any  inferior  tribunal,  corporation,  board, 
or  person,  if  it  appear  to  the  court  that  any  member  of 
such  tribunal,  corporation,  or  board,  or  such  person  upon 
whom  the  writ  has  been  personally  served,  Las,  without 
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]nst  excuse,  refused  or  neglected  to  obey  tlie  same,  the 
court  may,  upon  motion,  impose  a  fine  not  exceeding  one 
thousand  dollars.  In  case  of  persistence  in  a  refusal  of 
obedience,  the  court  may  order  the  party  to  be  impris- 
oned until  the  writ  is  obeyed,  and  may  make  any  orders 
necessary  and  proper  for  the  complete  enforcement  of  the 
writ.    [In  effect  July  Ist,  1874.J 

Officers  subject  to  mandamus— see  Febsoits,  Official,  sec.  loesii. 

Attachment  for  non-compliance— when  not  Issued,  1  GaL  188. 

Contempt— generaUy,  sec  1209  et  seq. 
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CHAPTEB  in. 

WRIT  OF  PROHIBITION. 

1102.  Prohibition  defined. 

1 103.  Where  and  when  issued. 

1104.  Writ  may  be  alternative  or  peremptory.   Form  of. 

1105.  Certain  provisions  of  the  preceding  chapter  applicable. 

§  1102.  The  writ  of  prohibition  Is  the  counterpart  of 
tbo  writ  of  mandate.  It  arrests  the  proceedings  of  auj 
tribunal,  corporation,  board,  or  person,  wliether  exercis- 
ing functions  judicial  or  ministerial,  when  such  proceed- 
ings are  without  or  in  excess  of  the  jurisdiction  of  such 
tribunal,  corporation,  board,  or  person.  [In  effect  March 
3rd,  1881.] 

Writ,  generally— wc  61  n.  Counterpart— 68  CaL  289.  Mandate^ 
aec.  1104  et  uq. 

Amaita  proceedings-63  CaL  292;  but  not  legislation,  82  CaL  Hit  oa 
removal  from  office,  62  Cal.  622. 

Jndicial  tribnnals-alone  subjert  to,62  Cal.  Ill j  63  CaL  289;  People  v. 
Election  Commrs.  March  23rd.  1880, 6  Tac.  C.  L.  J.  245. 

In  excess  of  the  Jnrisdiction— 47  CaL  81,  684;  Bandy  v.  Bansome* 
Jan.  19th,  1880, 4  Pac.  C.  L.  J.  537:  CaL  F.  Co.  v.  Halsey,  Mar.  15th.  18S0, 
6  Pac  C  L.  J.  125;  and  compare  Exobsded  thb  Jukisdiotiok,  see. 
1068n. 

§  1103.  It  may  be  issued  by  any  court  except  Police  or      ^^3 
Justices'  Courts,  to  an  inferior  tribunal  or  to  a  corporation,      ccp 
board,  or  person,  in  all  cases  where  there  is  not  a  plain,   106  305 
speedy,  and  adequate  remedy  in  the  ordinary  course  of 
law.    It  is  issued  upon  affidavit,  on  the  application  of  the 
person  benelicially  interested. 

Compare— notes  to  sees.  1086, 1086. 

Affidavit,  contents  of-^  CaL  244. 

Inferior  tribunal-^  Cal.  Ill,  616. 

§  1104.  The  writ  must  be  either  alternative  or  peremp- 
tory. The  alternative  writ  must  state  generally  the  alio- 
gation  against  the  party  to  whom  it  is  directed,  and  com- 
mand such  party  to  desist  or  refrain  from  further  pro- 
ceedings in  the  action  or  matter  specified  therein,  until 
the  further  order  of  the  court  from  which  it  is  issued,  and 
to  show  cause  before  such  court,  at  a  specified  time  and 
place,  why  such  party  should  not  be  absolutely  restrained 
from  any  further  proceedings  in  such  action  or  matter. 
The  peremptory  writ  must  be  in  a  similar  form,  except 
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that  the  words  requiring  the  party  to  show  cause  why  he 
should  not  be  absolutely  restrained,  etc.,  must  be  omitted, 
and  a  return  day  inserted. 
Oompard-«ee.  1087,  and  notes. 

§  1105.  The  provisions  of  the  preceding  chapter,  ex- 
cept of  the  four  first  sections  thereof,  apply  to  this  pro- 
ceeding. 
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CHAPTER  IV. 

WRITS  OF  REVUEIW,  MANDATE,  AND  PRO- 
HIBITION MAT  ISSUIS  AND   BB 
HEARD  AT  CHAMBERS. 

S  1106.  Writs  of  review,  mandate*  and  prohibition  maj  tone  and  be 
heard  at  cbambers. 

§  1108.  Writs  of  review,  mandate,  and  prohibition  is- 
sued by  the  Supreme  Ck)iirt,  or  by  a  Superior  Court,  may, 
in  the  discretion  of  the  court  issuing  the  writ,  be  made 
returnable  and  a  hearins  thereon  be  had  at  any  time. 
[In  effect  April  15th,  1880!j 

Powers  of  jndgea  at  ohambers— eeca.  165,  M, 

CHAPTER  V. 
RUIaES  OF  PRACTICE,  AND  APPEALS. 


I 


1109.  Certain  provlsloDS  of  part  two  applicable. 

1110.  Same. 


§  1109.  Except  as  otherwise  provided  in  this  title,  the 
provisions  of  part  two,  (§§  307-10591  of  tliis  Code,  are  ap- 
plicable to,  and  constitute  the  rules  of  practice  in  the 
proceedings  mentioned  in  this  title. 

§  lllOi  The  jprovisions  of  part  two,  of  this  Code,  rela^ 
live  to  new  trials  and  appeal^  |  §§  65G-663^  and  §S  036-9691 
except  in  bo  far  as  they  are  inconsistent  with  tue  provi- 
sions of  this  title,  apply  to  the  proceedings  mentioned  ia 
this  title. 
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TITLE  ir. 
OF  CONTESTINa  CERTAIN  ELECTIONS. 

nil.  Who  may  contest,  and  gronnds  of  contest. 

1112.  IiTe{7ul:irlty  aiul  improper  conduct  of  Judges,  when  to  amnil 

cleetlous. 
ins   Whonnotto. 

1114.  Illegal  votes,  when  not  to  vitiate  election. 

1115.  Proceed Injfs  on  contest. 
11 1ft.  Statoineutof  cause  of  contest.   When  based  on  reception  of 

lllef^al  votes,  contestant  to  deliver  to  respondent  a  list  of 
votes  claimed  to  l)o  ll)e{::al. 

1117.  Statement  of  cause  «)f  contest;  want  of  form  not  to  vitiate. 

1118.  County  Jiulj^o  to  hold  special  temi  for  trial  of  contest. 

1119.  Clerk  to  issue  citation  to  respondent. 

1120.  Witnesses— attendance  of.  how  enforced. 
ill.il.  Power  of  court.   Adjournment  of  court. 

I  1 122.  Rules  to  govern  court  in  trial  of  contest. 

1 123.  Court  may  declare  wiio  was  elected. 
I  1124.  Pees  of  officers  and  witnesses. 

ill25.  Costs. 
1126.  Ai»peal. 
1127.  VV  hen  election  void  and  ofiBce  vacant. 

,,,,  §  1111.  Any  elector  of  a  county,  city  antl  county,  city, 

ocp       or  of  any  political  subdivision  of  either,  may  contest  tlm 
104  661     riglit  of  any  person  declared  elected  to  an  olfice  to  be  ex- 
ercised therein,  for  any  of  the  following  causes: 

1.  For  malconduct  on  the  part  of  the  board  of  judges, 
or  any  member  thereof; 

2.  When  the  person  wliose  right  to  the  olfice  is  con- 
tested was  not,  at  the  time  of  the  election,  eligible  to 
Buch  office; 

3.  When  the  person  whose  right  is  contested  has  given 
to  any  elector  or  inspector,  judge,  or  clerk  of  the  election, 
any  bribe  or  reward,  or  has  offered  any  such  bribe  or  re- 
ward for  the  purpose  of  procuring  his  election,  or  has 
committed  any  other  offense  agamst  the  elective  fran- 
chise, deiined  in  title  four,  part  one,  of  the  Penal  Code; 

4.  On  account  of  illegal  votes.  [Approved  March  lUh, 
187().] 

Oontesting  elections— (7eiieraf/y,  title  constitutional.  IS  Cal.  145: 
construction  of  election  Ia^vs.31  Cal.  82:  forms  a  special  case,  24  Cal. 
449:  locallyappUcable,  46Cal.  398:  county  seats,  election  for,  not  cov- 
ered, 30  Cal.  3-'5;  24  Cal.  449;  requisites  of  election,  etc.,  23  Cal.  124. 
£iector,  43  Cal.  229.  Person  deriared  elected^  legislator,  jfoveruor,  se« 
Political  Code,  sees.  273, 288.    OJice^  illegally  occupicil.  etc.  sec  803. 

Stttidivtsion  1.  Malconduct  of  Judaea— sees.  1112, 1113:  2  CaL  138: 
12  Cal.  352;  26  Cal.  161 ;  31  CaL  82. 
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SUBDTTifiiON  2.   IneligibiUtjy  effect  of,  13  Cal.  145;  23  Cal.  315. 

Subdivision  3.  Bribery,  etc.— 27  Cal.  655. 

SUBDIVISION  4.   Illegal  votes— 14  Cal.  479;  28  Cal.  124;  34  Cal.  273. 

§  1112.  No  irregularity  or  improper  conduct  In  the  pro-     .--. 
ceediugs  of  the  judges,  or  any  of  them,  is  such  malcon*     "J 
duct  as  avoids  an  election,  unless  the  irregularity  or  io8  ill 
improper  conduct  is  such  as  to  procure  the  person  whose 
right  to  the  office  is  contested  to  be  declared  elected, 
when  he  had  not  received  the  highest  number  of  legal 
votes. 

Maloondnct  of  judges— as  gronnd  of  contest,  sec.  Ill,  snbd.  1 :  Irrei^^ 
ularlties,  etc.,  must  alter  result,  12  Cal.  352;  31  CaL  173;  34  CuL  273, 635. 

§  1113.  "When  any  election  held  for  an  office  exercised 
in  and  for  a  county  is  contested  on  account  of  any  mal- 
conduct  on  the  part  of  the  board  of  judges  of  any  town- 
ship election,  or  any  member  thereof,  the  election  cawiot 
be  annulled  and  set  aside  upon  any  proof  thereof,  unless 
the  rejection  of  the  vote  of  such  township  or  townships 
would  change  the  result  as  to  such  office  in  the  remaining 
vote  of  the  county. 

Malconduct  of  judges— «ee  sec.  11  I2it.   TotmsMp,  or  preciuct,  20  CaL 
CO;  31  Cal.  173;  audsee  YoTiNO  Precincts,  sec  llldn. 

§  1114.  Nothing  In  the  fourth  ground  of  contest,  speci- 
fied in  section  eleven  hundred  and  eleven,  is  to  be  so  con- 
strued as  to  authorize  an  election  to  be  set  aside  on  ac> 
pount  of  illegal  votes,  uuless  it  appear  that  a  number  of 
illegal  votes  has  been  given  to  the  person  whose  right 
to  the  office  is  contested,  which,  if  taken  from  hira, 
would  reduce  the  number  of  his  legal  votes  below  the 
number  of  votes  given  to  some  other  person  for  the  same 
office,  after  deducting  therefrom  the  illegal  votes  which 
may  be  shown  to  have  been  given  to  such  other  person. 

Oompazv— Irregularities,  etc.,  must  alter  result,  under  Maloon- 
DUOT  OF  Judges,  sec.  lll2i>. 

§  1115.  "When  an  elector  contests  the  right  of  any  per- 
son declared  elected  to  such  office,  he  must,  within  forty 
days  after  the  return  day  of  the  election,. file  with  the 
county  clerk  a  written  statement,  setting  forth  specitic- 
ally: 

1.  The  name  of  the  party  contesting  such  election,  and 
that  he  is  an  elector  of  the  district,  county,  or  township, 
as  the  case  may  be,  in  which  such  election- was  held ; 

2.  The  name  of  the  person  whose  right  to  the  office  is 
onnteAted ; 

.  3.  TheoiHce; 
CooB  cxT.  raoc.- 
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4.  Tlio  particular  grounds  of  such  contest. 

AVbich  statement  must  be  verified  by  tlio  affidavit  of  tlio 
contesting  party,  tbat  the  matters  and  things  therein  con- 
tained are  true. 

Elector— 13  Cal.  22!). 

Within  forty  days—Sl  CaL  361. 

Statement  of  contestant— see  sees.  1116. 1117;  30  CaL  394;  43  CaL  229. 

§  1116.  AVlien  the  reception  of  illegal  votes  is  alleged 
as  a  cause  of  contest,  it  is  sufficient  to  state  generally  that 
in  one  or  more  speciiied  voting  precincts  illegal  votes  were 
given  to  tlie  person  whose  election  is  contested,  wliich»  if 
taken  from  lum,  will  reduce  the  number  of  his  legal  votes 
lu'luW  tlio  number  of  legal  votes  given  to  some  other  per- 
son for  the  same  office;  out  no  testimony  can  be  received 
of  anv  illegal  votes,  unless  the  party  contesting  such  eleo- 
tion  deliver  to  tlie  opi)Osite  party,  at  least  three  dars  be- 
fore such  trial,  a  written  list  of  the  numl^cr  of  illegal 
votes,  and  by  whom  given,  which  lie  intends  to  prove  on 
such  trial;  and  nu  testimony  can  be  received  of  any  ille- 
gal votes  except  such  as  are  speciiied  in  such  list.  [In 
1  ffect  April  15tii,  1K80.] 

Three  days  before  trial— list  clellyered,  need  of,  10  CaL  393:  compii* 
tatioii  of  time.  sec.  12ti ;  61  Cal.  514. 

Voting  precincts— townships,  before  amdt.  1880. 

§  1117.  No  statement  of  the  grounds  of  contest  will 
be  rejected,  nor  tlie  proceedings  dismissed  by  any  court 
for  want  of  form,  if  tlie  grounds  of  contest  are  alleged 
with  such  certainty  as  will  advise  the  defendant  of  tlie 
particular  proceeding  or  cause  for  which  such  election  is 
contested. 

§  1118.  Upon  the  statement  being  filed,  the  county 
clurk  must  inform  the  Superior  Court  of  the  county 
thereof,  which  shall  thereupon  order  a  special  session  of 
such  court  to  be  held  at  the  court-room,  on  some  day  to  be 
named  by  it,  not  less  than  ten  nor  more  than  twenty  days 
from  the  date  of  such  order,  to  hear  and  determine  such 
contested  election.    [In  effect  April  15th,  1880.] 

Special  session— term,  before  1880, 21  CaL  453,  and  see  TBBK8,  see. 
73«. 

§  1119.  The  clerk  shall  thereupon  Issue  a  citation  for 
the  person,  whose  right  to  the  omce  is  contested,  to  apr 
pear  at  the  time  ana  place  specified  in  the  order,  whicU 
citation  must  be  delivered  to  the  sheriff,  and  served  either 
upon  the  party  in  person,  or,  if  he  cannot  be  found,  hy 
leaving  a  copy  thereof  at  the  liouse  where  he  last  resided. 


887  coirTESTiNa  cebtaik  elections.    §§  1120-5 

at  least  five  days  before  the  time  so  specifiecL    [In  effect 
April  15tb,  1880.] 
Oitation— form  immaterial,  30  Cal.  894. 

§  1120.  Tbe  clerk  must  issne  snbpoenas  for  witnesses 
at  tbe  request  of  either  party,  which  must  be  served  as 
other  si^bjfKBnas;  and  the  Superior  Court  shall  have  full 
X>owcr  to  issue  attachments  to  compel  the  attendance  of 
witnesses  who  have  been  subpcenaed  to  attend.  [In  effect 
April  15th,  1880.] 

Subpoenas -Issuance,  service,  etc.,  sees.  1985-1967;  also  see  sees.  198&- 
1990 :  disobedience,  penalty,  etc.,  sees.  1991-1992. 
Compelling  attendance  of  witnesses— sec.  1903  et  uq, 

§  1121.  The  court  must  meet  at  the  time  and  place 
designated,  to  determine  such  contested  election,  and 
sliall  have  all  tlie  powers  necessary  to  the  determination 
thereof.  It  may  adjourn  from  day  to  day  until  such  trial 
is  ended,  and  may  also  continue  the  trial,  before  its  com- 
mencement, for  any  timo  not  exceeding  twenty  days,  for 
good  cause  shown  by  either  party  upon  affidavit,  at  the 
costs  of  the  party  applying  for  such  continuance. 

Adjonm  from  day  to  day— discontinuance  otherwise,  84  CaL  829, 63S. 
Before  its  commencement— M  Cal.  332. 

§  1122.  The  court  mu.st  be  governed,  in  the  trial  and     1122 
determination  of  such  contested  election,  by  the  rules  of      cop 
law  and  evidence  governing  the  determination  of  ques-    1^  ^^ 
tious  of  law  and  fact,  so  far  as  the  Kame  may  be  applica- 
ble; and  may  dismiss  the  proceedings  if  tlio  Rtatement  of 
the  cause  or  causes  of  the  contest  is  insulQcient,  or  for 
want  of  prosecution.    After  hearing  the  proofs  and  alle- 
gations of  the  parties,  the  court  must  jironounce  judg- 
ment in  the  premises,  either  conHrmiug  or  annulling  and 
setting  aside  such  election. 

Dismiss  the  proceedings— not  discretionary,  15  Cal.  117. 

After  hearing  the  proofs,  etc.— no  default,  Judgment  obtainable  by 
contestant,  84  CaL  635;  burden  on  contestant,  12  Cal.  352. 

§  1123.  If  in  any  such  case  it  appears  that  another  per- 
son than  the  one  returned  has  the  highest  number  of  legal 
votes,  the  court  must  declare  such  person  elected. 

g  1124.  Bepealed  April  15th,  1880. 

§  1125.  If  the  proceedings  are  dismissed  for  insu0- 
ciency,  or  want  of  prosecution,  or  the  election  is  by  the 
court  conlirmed,  juagment  must  be  rendered  against  the 
party  contesting  sucn  election,  for  costs,  in  favor  of  the 
party  whose  election  was  contested;  but  if  the  election  is 
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annulled  and  set  aside,  judgment  for  costs  mu»t  he  ren- 
dered against  the  party  whose  election  was  contested,  in 
favor  ot  the  party  contesting  the  same.  Primarily,  each 
party  is  liable  for  the  costs  created  by  himself,  to  the  oiH- 
cers  and  witnesses  entitled  thereto,  which  may  be  col- 
leoted  in  the  same  manner  as  similar  costs  are  collected  in 
other  cases.    [In  effect  April  15th,  1880.] 

Costs— iu  special  proceedings,  sees.  1022,  subd.  4, 1024:  geuerally.sec. 
1021  et*tsq, 

§  1126.  Either  party,  aggrieved  by  the  judgment  of  the 
court,  may  apper*  therefrom  to  the  Supreme  Court,  as  in 
other  cases  of  appeal  thereto  from  the  Superior  Court. 
[In  effect  April  15th,  1880.] 
Appeal  in  contested  election  cases— 31  CaL  83, 261. 

Appeals  to  Supreme  Ooort-HBec.  963:  appeals  ffeuerally,  sec.  936 
€t*eg. 

New  trial— 24  CaL  449. 457. 

§  1127.  Whenever  an  election  is  annulled  or  set  aside 
by  the  judgment  of  the  Superior  Court,  and  no  appeal  has 
been  taken  within  ten  days  thereafter,  the  commission,  if 
any  has  issued,  is  void,  and  the  office  vacant.  [In  effect 
April  15th,  1880.] 
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TITLE  III. 

Of  Summary  Proceedings. 

Chap.     I.    Confession  of  judgment  witliout  action. 
U.    Submitting  a  controversy  without  action. 
UL    Discharge  of    persons  imprisoned  on  civil 

process. 
lY.    Summary  proceedings  for  obtaining  posses- 
sion of  real  property  in  certain  cases. 

[380] 
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CHAPTEB  L 

CONFESSION  OF  JUDGMXSNT  WTTHOirt 

ACTION. 

S  1132.  Judfrment  may  be  confessed  for  debt  due  or  contlngeint  lla- 

Dlllty. 
S  1133.  Statement  in  wrltlDff  and  form  thereof. 
i  1184.  Filing  statement  and  entering  Judgment. 
S  1135.  How,  in  Justices'  Courts. 

§  1132.  A  judgment  by  confession  may  be  entered 
without  action,  either  for  money  due  or  to  become  due, 
or  to  secure  any  person  against  contingent  liability  on  be- 
half of  the  defendant,  or  both,  in  the  manner  prescribed 
by  this  chapter.  Such  judgment  may  be  entered  in  any 
court  having  jurisdiction  for  like  amounts. 

Judgment  by  confesBion— after  action  commenced,  44  CaL  481: 
statement  for,  sec.  1133  and  note:  attacking  for  fraud,  sec.  1133n. 

Any  court  haring  jurisdiction— 8  Cal.  76;  In  Justice's  Court,  see. 
1135  and  note. 

Statement— signed  by  defendant,  20  Cal.  681;  subd.  2,  subject-matter 
of  indebtedness.  12  Cal.  143;  18  CaL  576;  87  CaL  828e  Justly  due,  etc.,  28 
CaL  549;  87  CaL  828. 

Attacking  for  frand— Judgment  fraudulent,  wTien,  prima  facie, 
wbere  statement  lacks  statutory  fullness,  6  CaL  419;  12  Cal.  143:  18  Cal. 
576;  37  Cal.  328:  void  for  obstructing  creditors,  6  Cal.  238;  13  Cal.  76:  20 
CaL  631.  Proof,  6  Cal.  422;  12  Cal.  143;  19  Cal.  278;  20  Cal.  681 :  27  Cal.  228; 
44  Cal.  481 .  Creditor's  rights ,  attachmen  t  confers,  6  CaL  879;  1 3  CaL  76 : 
direct  proceedings,  6  Cal.  238:  37  CaL  328.  Debtor's  rt(7A/<,  preference 
permitted,  19  Cal.  278:  impeaching  directly,  5  Cal.  518.  CollaUral  im" 
peaehment,  12  Cal.  128. 

§  X133.  A  statement  in  writing  must  be  made,  signed 
by  the  defendant,  and  verified  by  his  oath,  to  the  follow- 
ing effect: 

1.  It  must  authorize  the  entry  of  judgment  for  a  speci- 
fied sum; 

2.  If  it  be  for  money  due,  or  to  become  due,  it  must 
state  concisely  the  facts  out  of  which  it  arose,  and  show 
that  the  sum  confessed  therefor  is  justly  due,  or  to  become 
due; 

3.  If  it  be  for  the  purpose  of  securing  the  plaintiff 
against  a  contingent  liability,  it  must  state  concisely  the 
facts  constituting  the  liability,  and  show  that  the  sum 
confessed  therefor  does  not  exceed  the  same. 
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§  1134.  The  statement  must  be  filed  with  the  clerk  of 
the  court  in  which  the  judgment  is  to  he  entered,  who 
innst  indorse  upon  it,  and  enter  in  the  judgment  book,  a 
judgment  of  such  court  for  the  amount  confesspd,  with 
ten  dollars  costs.  Tlie  statement  and  affidavit,  with  tlio 
judgment  indorsed  thereupon,  becomes  the  judgment  roll. 

§  1135.  In  a  Justice's  Court,  where  the  court  has  au- 
thority to  enter  the  judgment,  the  statement  may  ht^  HIo«l 
Avitli  the  justice,  who  must  thereupon  enter  in  his  docket 
a  judgment  of  his  court  for  the  amount  confessed,  with 
1  hree  dollars  costs.  If  a  transcript  of  such  judgment  Ijo 
filed  with  the  county  clerk,  a  copy  of  the  statement  must 
be  tiled  with  It.  ' 

Authority  of  Jnsticeft  Ooi^  to  enter-secsk  112,  subcL  6, 889;  and 
■eeSCaLTft. 
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CHAPTER  n. 

SUBMITTING'  A  CONTROVZSRST  WITHOUT 

ACTION. 

ill38.  Contro^eny,  how  submitted  wltbout  action. 
1139.  Judgment  on.  as  in  other  cases,  but  without  costs  prior  to  no- 
tice of  trial. 
S  1140.  Judgment  may  be  enforced  or  appealed  from  as  in  an  action. 

1138       ^  1138.    Parties  to  a  question  in  difference,  Trhich 

q^^P    might  be  the  subject  of  a  civil  action,  mav,  without 

action,  agree  upon  a  case  containing  the  facts  upon 

1138     which  the  controversy  depends,  and  present  a  submission 

kh'Si?  ^^  *^*'  same  to  any  court  which  would  have  jurisdiction, 

2238     i^  ail  action  had  been  brought;  but  it  must  appear,  by 

ccp      affidavit,  that  tlie  controversy  is  real,  and  the  proceedings 

107  465  in  good  faith,  to  determine  the  rights  of  the  parties.    Tho 

court  must  thereupon  hear  and  determine  the  case,  and 

render  judgment  thereon,  as  if  an  action  were  depending. 

Submitting  agreed  case— 22  CaL72;  30  Cal.218;  41  Cal.GO.   Affido' 
vU,  stipulation  no  substitute  for,  20  CaL  679.  Judgment,  basis  of,  20  CaL 

§  1139.  Judgment  must  be  entered  in  the  judgment 
book  as  in  other  cases,  but  without  costs  for  any  proceed- 
ing prior  to  the  trial.  The  case,  the  submission,  and  a 
copy  of  the  judgment,  constitute  the  judgment  roll. 

Entry  of  judgment-^ec.  664. 

Judgment  roll— sec.  670. 

§  1140.  The  judgment  may  be  enforced  In  the  same 
manner  as  if  it  had  ueen  rendered  in  an  action,  and  is  in 
the  same  manner  subject  to  appeal. 

Enforcement  of  judgment— sec.  6M. 

Appeals— sec.  896  et  teq. 
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CHAPTEB  m. 

DISCHARGE    OF    PERSONS    IMPRISONED 
ON   CIVn.  PROCESS. 

1143.  PenoDfl  confined  niAy  be  <UBcluuged. 

1141.  Notice  of  application. 

114.%.  Sei'vlce  of  notice. 

lUfi.  £xamlnatlou  before  Judge. 

1 147.  Interrogatories  may  be  In  writing. 
2  1148.  Oath  to  be  administered. 
S  1149.  Order  of  discharge. 

1 160.  If  not  discliarged,  prisoner  may  again  apply,  when. 

list.  Disc^harge flnaL 

1162.  Judgment  remains  in  force. 

115S.  Plaintiff  may  order  discharge  of  the  prisoner,  vrho  shall  not 
thereafter  be  liable  to  Imprhionment  for  the  same  cause  of 
action. 
S  UM.  Plaintiff  to  advance  funds  for  support  of  prisoner. 

§  1143.  Anv  peiBon  confined  in  jail  on  an  execution 
issued  on  a  judgment  rendered  in  a  civil  action,  must  be 
discliarsed  therefrom  upon  the  conditions  in  this  chapter 
speciilea. 

§  1144.  Such  person  must  cause  a  notice  in  writing  to 
be  given  to  the  plaintiffs  his  agent,  or  attorney,  that  at  a 
certain  time  and  place  he  will  apply  to  a  judge  of  the 
Buxierior  Court  of  the  county  in  which  such  person  may 
be  confined,  for  the  purpose  of  obtaining  a  discharge  from 
his  imprisonment,    [^n  effect  April  IGth,  1880.] 

Noticea— sec.  1010  a  uq, 

§  1145.  Such  notice  must  be  served  upon  the  plaint- 
iff, his  agent  or  attorney,  one  day  at  least  before  the  hear- 
ing of  the  application. 

Sendee  of  notice— sec  1015. 

§  1146.  At  the  time  and  place  specified  in  the  notice, 
such  person  must  be  taken  before  such  judge,  who  must 
examine  him  under  oath  concerning  his  estate  and  proiv 
erty  and  effects,  and  the  disposal  thereof,  and  his  abilitv 
to  pay  tlie  judgment  for  which  he  is  committed;  and  such 
judge  may  also  hear  any  other  legal  and  pertinent  evi- 
dence that  may  be  produced  by  the  debtor  or  the  creditor. 

§  1147.  The  plaintiff  in  the  action  may,  upon  such  ex- 
amiuatiOD,  propose  to  the  prisoner  any  interrogatories 
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pertinent  to  the  inquiry;  and  tbey  must,  if  required  by 
Lim,  be  proposed  and  answered  in  writing,  and  tlie  an- 
swer must  be  signed  and  sworn  to  by  the  prisoner. 

§  1148.  If,  upon  the  examination,  the  judge  is  satisfied 
11^9     ti]^t,  (liQ  prisoner  is  entitled  to  bis  discharge,  he  must  ail- 

ng^P .     minister  to  him  the  following  oath,  to  wit:  **  I, , 

do  solemnly  swear  that  i  have  not  any  estate,  real  or  per- 
sonal, to  the  amount  of.  ilfty  dollars,  eitcept  such  as  is  by 
law  exempted  from  being  taken  in  execution;  and  that  I 
have  not  any  other  estate  now  conveyed  or  concealed,  or 
in  any  way  disposed  of,  with  design  to  secure  the  same 
to  my  use,  or  to  hinder,  delay,  or  defraud  my  creditors: 
so  help  me  God." 
Order  of  discharge— appeal  from,  ili  ClQl  608. 

§  1149.  Aft6r  admitiistering  the  oath,  the  judge  must 
issue  an  order  that  the  prisoner  be  discharged  from  cus- 
tody, and  the  ollicer,  upoh  tlie  service  of  such  order,  must 
discharge  the  prisoner  forthwith,  if  he  be  imprisoned  for 
no  other  cause. 

§  1150.  If  such  ludge  does  not  discharge  the  prisoner, 
he  may  apply  for  his  discharge  at  the  end  of  every  suc- 
ceeding ten  days,  ih  the  same  manner  as  above  provided, 
and  the  same  proceedings  must  thereupon  be  had. 

§  1151.  The  prisoner,  after  beiop;  so  discharged,  is  for- 
jBver  exempted  from  arrest  or  imprisonment  for  the  same 
debt,  unless  he  be  convicted  of  having  willfully  sworn 
falsely  upon  his  eslamination  before  the*  judge,  or  in  tak« 
ing  the  oath  before  prescribed. 

§  1152.  The  judgment  against  any  prisoner  who  is  dis- 
charged remains  in  full  force  agaiUt^t  tmy  estate  ^vhich 
may  then  or  at  any  time  afterward  belong  to  him,  and  the 
plaintiff  may  take  out  a  now. execution  against  the  goods 
and  estate  of  the  prisoner,  in  ilke  manner  as  if  he  liad 
never  been  committed. 

§  1153.  The  plaintiff  in  the  action  may  at  any  time 
order  the  prisoner  to  be  discharged,  and  he  is  not  there- 
after liable  to  imx^risoument  for  the  same  cause  of  action. 

§  1154.  'Whenever  a  person  is  committed  to  jail  on  an 
execution  issued  on  a  judgment  recovered  in  a  civil 
action,  the  creditor,  his  agent  or  attorney,  must  advance 
to  the  jailer,  on  such  commitment,  sulhcient  money  for 
the  support  of  the  prisoner  for  one  week,  and  must  make 
the  like  advance  for  eyety  successive  week  of  his  impria> 
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onmpnt,  and  in  case  of  failure  to  do  so,  the  jailer  mnst 
for.iiwitli  discharge  such  prisoner  from  custody;  and  such 
disclmrge  has  the  same  effect  as  if  made  by  order  of  the 
crtrditor 
Advance  to  the  jailer-rcredltperQiissIble.MCaLMS. 


CHAPTEE  IV. 

SmiUART  PROCEEDUHOa  FOR  OBTAjmiTa 

FOSSSSBION  OF  REAI.  FROPBRTS* 

IN  CERTAUS  CABEa 


Eietai' 
ity  CirarM  Ivts  hirladlctlDii. 
IIM.  Puileideleiiiliuit. 

IUt.  niTtliH  BeiutBJly. 
IM.  Coaiiiliilnt.  Judga  to  fli  riii7  for 


UTS.  Bi 

I  1159.  Bvary  penon  Is  eollt;  of  a  lonible  eutiT  iTbo 

either— 
^       1.  By  bieaklDjt  open  doom,  wlndonH,  of  otber  paita  of 
ftlionse,  or  1)7  an;  kind  of  vlolencB  or  clrcnmstaiico  of 
terror,  entem  upon  or  Into  any  real  property  i  or, 

2.  Wlio,  after  enterioft  peaceably  npon  real  property, 
turns  out  by  force,  threats,  or  menacing  conduot,  Uis 
party  in  possession. 

rarolbla  intiyuiddetalner— ^eiq»4^ifa(ii(e,  Coile,t«ooiutnietliHi 
•t.U  Oal.  Kti  smnnuuT  romedy,  B  Cal.  Ill:  n  Cal.  SMi  Rnumdi  of 
acbIoii,S  C>L4I:  treBinss  not  enonffh.S  CoL  IMi  !9CbI.  3U:  forcaii 
•uiiiaiitot,BCsL4T,uiileeenotefr(rni:  title  noCtrUbla.uc  mo. lt;2i: 
I>ioarnqaIred,aecllT3:  posvesilou,  see.  llTia. 

FoTotUB  entTT— reqnlsltas,  !I  Col.  373!  H  CsL  STTi  tSCiLfltipwtlM 
elllQtlff,  B«c  Ilea,  notsi  putlas  delamlant.  laa.  IIM  kod  not«,ll»I 

SiTBDtvTeioR  I.  Viol«uia,Mo.-aae7oKOKla<aibT,nets<i«^«. 
^BnptvuioB  S.  FoTce-tncntry.S  Cia.ft>i»  CiLnsmOM.  .tl 
n  Oil  IS;  U  CbL  3«i  a  C^  KMi  W  CiL  21;  41 OM.  U'l  In  ooiMt.*  •>£ 
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63;  6  Cn1.63;  15  Cal.223;  23  Cal.413:  2<)CaL214;  32  Cal.340;  38CaL(i93; 
63Cal.677. 

Party  in  possession— see  Possession,  sec.  1172». 

§  1160.  Every  person  is  guilty  of  a  forcible  detainer     u^g 
who  either —  ccp 

1.  By  force,  or  by  menaces  and  threats  of  violence,  un-  107  aoi 
lawfully  Ijolds  and  keeps  the  possession  of  any  real  prop* 
erty,  whether  the  same  was  acquired  peaceably  or  other- 
wise; or, 
.  2.  Who,  in  the  night  time,  or  during  the  absence  of  the 
occuijant  of  any  lands,  unlawfully  enters  upon  real  prop- 
erty, and  who,  after  demand  made  for  the  surrender 
thereof,  for  the  period  of  live  days  refuses  to  surrender 
the  same  to  such  former  occupant. 

Tho  occupant  of  real  property,  within  the  meaning  of 
tliis  subdivision,  is  one  who,  within  live  days  preceding 
such  unlawful  entry,  was  in  the  peaceable  and  undis- 
turbed possession  of  such  lands. 

Forcible  detainer— what  constitutes,  24  Cal.  317;  20  CaL  577;  43  CaL 
C97;6i>CaL315. 

ELEMENTS  OF  FORCIBLE  DETAITTER. 

SuBnrvisiox  1.  Force— menaces,  threats  in  entry  and  ouster,  see 
sec.  il5:>n:  in  detainer, 9  Crl.4iJ:  24  Cal.  317;  2.iCal.6.'7;  2.)  Cal.  677;  31 
Cal.  122;  3H  Cal.  <j77;  39  Cal.  tiw.  Acquired  peaceably— //nmci^mai 
whether,  45  Cal.  537;  53  Cal.  (M7. 

Subdivision  2.  Unlawfully  enters— 9  Cal.  43;  27  Cnl.  505;  28  CaL 
187.532;  21  Cal.  220;  3;i  Cal.  410;  41  Cal.  242;  45  Cal.6:.7,()73;  4t  Cal.  381. 
Alter  demand—:)  Cal.  4 ) ;  24  Cal.  317 ;  37  Cal.  154 :  3J  Cal.  G7i3.  Occupant, 
possession  of— see  PosSKSSlON,  sec.  117274;  33  Cal.  410;  41  Cal.(j30;  di 
CaL  532. 541. 

§  1161.  A  tenant  of  real  property,  for  a  term  less  than  ng^ 
lite,  is  guiltv  of  unlawful  detainer—  ^^p 

1.  AVheu  he  continues  in  possession,  in  person  or  by    9^  425 
subtenant,  of  the  property,  or  any  jiart  thereof,  after  the 
expiration  of  the  term  for  which  it  is  let  to  him,  without 

the  permission  of  his  landlord,  or  the  successor  in  estate  0/     -..1 
his  landlord,  if  any  tliere  be ;  but  in  case  of  a  tenancy  at     *ccp 

will,  it  must  lirst  be  terminated  by  notice,  as  prescribed  sub  1 

in  the  Civil  Code.  lOJ  221 

2.  Where  he  continues  in  possession,  in  person  or  by  j^  112 
Bubt«^nant,  without  permission  of  his  landlord,  or  the  suc- 
cessor in  estate  of  his  landlord,  if  any  there  he,  after  default 

in  the  payment  of  rent,  pursuant  to  the  lease  or  agreement 
under  which  the  property  is  held,  and  three  days'  notice, 
in  writing,  requiring  its  payment,  stating  the  amount 
which  is  due,  or  possession  of  the  property,  shall  have 
been  served  upon  him,  and  if  there  be  a  subtenant  in 
coDB  Civ.  rsoo.— 34. 
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actual  occupation  of  tlio  premises,  also  upon  such  sul)- 
teuaut.  Sucli  notice  may  bo  served  at  anytime  witliiu 
one  year  after  the  rent  becomes  due.  In  all  cases  of  ten- 
ancy upon  agricultural  lands,  wliere  tlio  tenant  lias  held 
over  antl  retained  j)osse8sion  for  more  tlian  sixty  days 
after  tlio  expiration  of  Ins  term  without  any  demand  of 
jiossession  or  notico  to  quit  by  tlio  landlord,  or  the  sutxcs- 
sor  in  estate  of  his  landlord^  if  any  there  bCt  he  sliall  be 
deemed  to  be  hoKUng  by  permission  of  the  landlord,  ny 
(he  successor  in  estate  of  his  landlord,  if  any  there  br,  and 
s'jall  be  entitled  to  hold  under  the  terms  oif  tiie  lease  for 
anotlier  full  year,  ap'd  shall  not  bo  guilty  of  an  unlawful 
detainer  durin^rj  said  year,  and  sut.'h  holding  ovt;r  fortlio 
period  aforesaid  shall  bo  taken  and  construed  as  a  consent 
on  the  part  of  a  tenant  to  l^old  for  another  year. 

li.  AViien  he  continues  in  possession,  in  person  or  by 
subtenant,  after  a  neglect  or  failure  to  perform  other  ctm- 
d. I  ions  or  covenants  of  the  lease  or  agreement  under 
which  the  property  is  UeUl,  indridin;/ any  corenant  not  to 
assif/n  or  sublet,  than  the  one  for  the  payment  of  rent,  and 
tliree  days'  notice,  in  writing,  requirin;^  the  performance 
of  such  conditions  or  covenants,  or  tile  possession  of  tho 

Eroperty,  shall  have  been  8(?rved  upon  him,  and  if  there 
0  a  subtenant  in  actual  occupation  of  tho  premises,  also 
upon  such  subtenant.  Within  tliree  days  after  tho  ser- 
vice of  tlio  notice,  tho  tenant,  or  any  subtenant  in  actual 
occupation  of  tlio  premises,  or  any  mortgagee  of  the  term, 
or  other  person  interested  in  its  continuance,  may  perform 
tho  conditions  or  covenants  of  tho  lease,  or  pay  the  stip- 
ulated rent,  as  the  case  in:iy  be,  and  thereby  save  the 
lease  from  forfeiture;*  [prwidcdt  if  the  covenants  and  con- 
ditions of  lease,  violated  by  the  lessee,  cannot  afterward 
be  performed,  then  no  notice,  as  last  prescribed  herein, 
neeil  be  given  to  said  lessee  or  his  subtenant  demandins 
tho  performanco  of  the  violated  covenant  or  conditions  of 
tho  lease.]  A  tenant  may  take  proceedings,  similar  to 
those  prescribed  in  this  chapter,  to  obtain  possession  of 
the  premises  let  to  an  under-tenant,  in  case  of  his  unlaw- 
ful detention  of  the  premises  underlet  to  him. 
4.  Any  tenant  or  subtenant^   assigning  or  subletting^  or 

*  Two  bills  nmendlng  §  1161,  Senate  bills  443  and  665.  were  passed  at 
the  twenty-secutid  session,  both  of  which  woro  to  take  effect  Imme- 
diately. They  were  both  approved  on  the  same  day.  April  1st.  IHTS. 
We  have  consolidated  the  two  l&ws,  UalieUing  tho  words  of  bill  2^0. 
442  not  In  bill  No.  G65.  and  Incornoi'atlug  In  Cbrackets]  tbo  only  words 
of  bill  No.6;>'i  uut  in  No.  44 J.  Iteadin.'^  the  section  as  printed,  and 
omlttlo?  words  within  the  brackets,  will  f^tve  the  law  as  enacted  hj 
bill  No.  44'i.  Omitting  the  italics  and  Including  the  brackets  will  give 
tliAtof  bmNo.<>(i5. 
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commitiinr/  waste  upon  the  demised  premises,  contrary  to  the 
cQf'enmits  of  his  lease,  tliereby  terminates  tlie  lease,  and  the 
landlord,  or  his  successor  in  estate,  shall,  upon  service  of  three 
days'  notice  to  quit,  x(})on  the  person  or  persons  in  possession, 
be  entitled  to  restitution  of  pofisession  of  such  demised  prem- 
ises  under  tlie  jjro visions  of  this  act,  [Approved  April  1st, 
1878.    In  eHect  immediately.] 

UNLAWFUL  DETAINER 

Landlord  and  tenant,  conventional  relation  of— what  constitiites, 
25  Cal.  M{  '*!  Cal.  5»)J;  2»  CiU.  214:  succt'ssor  lu  estate  of  laiuUora, 
t-ea  2!^  Cal.  160:  osscutlril  t<>  artuni,  21  Cal.  31(J;  23  C:il.  .'>J1;  23  Cal. 
224;  --4 » Cal.  (i-il ;  3:{Cal.4ii|;  :i4  Cal.  2»io;  aBCal.3U3;  4iCHl.jn!):  cessation 
<»f.  21  Cal.  2J4;  33  Cal.  401 :  3.>  Cal.  3(i:i;  47  Cal.  Isy;  4  J  Ciil.G;)):  pnv  uts 
trial  of  litlo,  see  sec.  li',2ui  teuaul's  estoppel, see  uuder  Duir£NSB, 
8CC.  1172n. 

SUBDIVISION  I.  Holding  over  —  rt'^^jfra/Zy,  esseutlal  eh'mcnt.  4 
Cal.  Kii.  A/ffr  fxpi ration  */  tfnn,  doniaiifl  and  uotic-(»,  4  Cal.  2)18;  6 
C;;l.  1^';  4  »  Cal.  121:  ti-iiant  at  Kufr"raii"r.25Cal.  31;  3.HCal.  ."ivl;  3.)  Cal. 
6^>.  TevuHcifot  ir;7/.  uotlce  teriuiuaciuj;.  Civil  CoUe,  sees.  7d.)-7l)l.  T:'3; 
44  Ciil.  'J3»i;  51  cal.  Ibl. 

SUBDi  VIRION  2.  Non-payment  of  rent— dcinand.  3  Cal.  273;  IG  Cal. 
8»;  4y  Cal.  3S4:  tender,  41  Cal.  3i)i»:  forfeiture,  3  Cal.  27J;  l»»  Cal.  &>;  25 
Cal.  304;  41  Cal.  432;  50  Cal.  3:  suUteuaut.  23  C:U.  227. 

Subdivisions  3  and  4.  Breach  of  other  covenants— form  of  no- 
tice. .^2  Cal.  471. 

§  1162.  Tlie  notices  required  by  thci  preceding  section        „ 
may  be  served,  eitlier:  *Jj* 

1.  IJy  delivering  a  coi>y  to  tbo  tenant  personally;  or,  105   19 

2.  Ir  be  l)e  absent  from  bis  place  of  residence,  and  from 
bis  usual  place  of  business,  by  leaving  a  copy  witli  some 
person  of  suitable  age  aud  discreti(»n  at  either  place,  and 
Bending  a  copy  tliroiigli  the  mail  addressed  to  the  tenant 
at  bi^*  place  of  resilience;  or, 

\S.  u  such  place  of  residence  and  business  cannot  be 
ascertained,  t»r  a  i)ersou  of  suitable  ago  or  discretion  t!i<,'ro 
cannot  b»j  fouml,  then  by  allixing  a  copy  in  .a  conspicuous 
place  on  the  property,  aud  al.so  delivering  a  copy  to  a  per- 
Bon  tbrre  residing,  if  such  person  can  be  found;  and  also 
sending  a  copy  through  the  mail  addressed  to  the  tcnnnt 
at  the  place  where  the  property  is  situated.  Service  upon 
a  subtenant  may  be  made  in  the  same  manner,  [lu 
effect  .July  1st,  1874.] 

§  1163.  Tb©  Superior  Court  of  the  county  in  which  the 
property,  or  some  part  of  it,  is  sitnatcfl,  shall  have  juris- 
diction of  proceedings  under  this  chapter;  provided,  that 
Ju.stices'  Courts,  within  their  respective  townships,  <^r 
cities,  or  cities  and  counties,  shall  have  concurrent  juris- 
dictiou  witU  the  Superior  Courts  in  cases  of  forcible  entry 
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and  detainer,  wben  the  rental  value  does  not  exceed 
twenty-five  dollars  per  month,  and  when  the  wliole 
amount  of  damages  claimed  does  not  exceed  two  hundred 
dollars.    I  In  effect  March  yth,  1880.  J 

Superior  Court  of  County— former  jurisdiction  of  Conntv  Court, 
held  coiistituiional,  23  Cal.  118;  30  Cal.  573;  31  Gal.  Isi;  il  Cul.  3J4. 

Concurrent  Jurisdiction  of  Justices'  Court-sec.  113,  snbi.  1,  and 
notes:  .lurisdictioa  under  former  statute,  before  Co  Jo,  2  Cal  35  J;  e  Cai. 
b  (,  161,  447;  20  Cal.  282:  23  Cal.  375. 

1161.  No  person  other  than  the  tenant  of  the  premises 
and  sub-tenant,  if  there  be  one,  in  the  actual  occupation 
of  tbe  i»remiHes  when  the  complaint  isjiled,  need  be  made 
parries  defendant  in  the  proceeding,  nor  shall  any  pro- 
ceeding abate,  nor  the  plaintiff  be  non-suited  for  the  non- 
joinder of  any  person  who  might  have  been  mule  p  irty 
defendant;  but  wlien  it  appears  that  any  of  the  parties 
served  with  process,  or  appearing  in  the  proceeding,  are 
guilty  of  the  off  3use  charged,  judgment  must  be  rendered 
againsfr'him.  Li  case  a  defendant  has  become  a  sub-tenant 
of  the  premises  in  co.itroversy,  afte>'  the  service  of  t.'ie  nutlce 
prodded  for  by  part  two  of  section  eleven  hundred  and  sixty- 
oae  of  this  Code,  upon  the  tenant  of  the  premises^  the  fact 
that  such  notice  was  not  served  on  each  sub-tenant  shall  con^ 
stiiute  no  defense  to  the  action.  In  case  a  married  woman 
lie  a  r<^nant,  or  a  sub-tenant,  her  coverture  shall  constitute 
no  defense;  but  in  case  her  husband  be  not  joined,  or  un- 
lefiS  she  be  doing  business  as  a  sole  trader,  an  execution 
issued  upon  a  personal  judgment  against  her  can  only  bo 
enforced  against  property  on  the  premises  at  the  com- 
mencement of  the  action.  All  persons  who  entzr  the  prem^ 
in ?s  under  the  tenanty  after  the  comme)ice)nent  of  thz  suity 
shall  be  b  mnd  by  th3jud,yment,  the  same  as  if  he  or  thej  hid 
b^znmadeparty  to  the  action.  [Approved  March  14th.  1885.) 

Partioa  defendant— D  Cal.  374;  20  Cal.  43;  29  Cal.  214:  married  wo" 
ni.ta,  -U  Cai.  -161',  3J  Cal.  287. 

Parties  FlaintiiT— and  generally,  sec.  1165,  and  note. 

§  1133.  Except  as  provided  in  the  preceding  section, 
the  provisions  of  part  two  of  this  Code,  relating  to  parties 
to  civil  actions,  are  applicable  to  this  proceeding. 

Parties  plaintiff— 5 Cal.  113:  8  Cal.  499;  27  Cal.  502;  2-)Cal.  133;  31  Cal. 
313;  3j  Cal.  3.»i;  ai^ents  as,  16  Gil.  107;  20  Cal.  4o:  cotenanti  ai,  3  Cal.  5J; 
45 Cal.  4)5:  Keiiernlly,  see  Possession,  sec.  in2». 

Parties  defendant- sec.  1164,  and  note. 

§  1166.  The  plaintiff,  in  his  complaint,  which  shall  be 
in  writing,  must  set  forth  the  facts  on  which  he  seeks  to 
recover,  and  describe  the  premises  with  reasonable  cer- 
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tainty,  and  may  set  forth  therein  any  circumstances  of 
fraud,  force,  or  violence  which  may  liave  accompanied 
the  alleged  forcible  entry,  or  forcible  or  unlawful  detain- 
er, and  claim  damages  therefor.  In  case  the  unlawful 
detainer  charged  be  after  default  in  the  payment  of  rent, 
the  complaint  must  state  the  amount  of  such  reut.  Up- 
on filing  the  complaint,  a  summons  must  be  issued  there- 
on as  in  other  cases,  returnable  at  a  day  designated 
therein,  which  shall  not  be  less  than  three  days,  nor  more 
than  twelve  days  from  its  date,  except  in  cases  when  the 
publication  of  the  summons  is  necessary,  in  which  case 
the  Court,  or  a  judge  or  justice  thereof,  m  ly  order  that  the 
summons  be  made  returnable  at  such  time  as  may  bo 
deemed  proper,  and  tlie  summons  shall  specify  the  return 
day  so  fixed     [In  effect  March  yth,  1880.  J 

Complaint,  Bufflciency  of— 9  Cal.46;  16  Cal.  107;  23  Cal.  52S;  27  Cal. 
375;  23  Cal.  170;  29  Cal.  642.  Uniting  cauxes  of  action.  15  Cal.  315;  28  Cal. 
527;  31  Cal.  122;  82  Cal.  340:  38  Cal.  410;  4)  C.il.  3)1,  481;  4i>  Cal.  276;  De- 
seription  o/premises„  4  Cal.  'iM\  Itf  Cal.  71;  28  Cal.  170.  Force,  sco  sen. 
1159,  subd.  2»,  and  1160,  aubd.  In.  Damages,  sec.  I  i7l;  17  Cal.  5oi|  '^1  Cal. 
56.    Verification,  s*ic,  1175.    Oenerallt/,  see  sec.  426,  and  notes.  t*ec.  1167. 

§  1167.  The  summons  must  state  the  parties  to  the 
proceeding,  the  Court  in  which  the  same  is  brou;»ht,  the 
nature  of  the  action,  in  concise  terms,  and  the  irelief 
sought,  and  also  the  return  day.  and  must  notify  the  de- 
fendant to  appearand  answer  within  the  time  designated, 
or  that  the  relief  sought  will  be  taken  against  him.  The 
summons  must  be  directed  to  the  dwlendjint,  and  bo 
served  at  least  two  daj's  before  the  return  day  designated 
therein,  and  must  be  serveii  and  returned  in  the  same 
manner  as  summons  in  civil  actions  is  served  and  re- 
turned. Upon  t!ie  return  of  any  summons  issued  under 
this  chapter,  where  the  name  has  not,  for  «ny  reason,  been 
served,  or  not  served  in  time,  the  plaintiff  may  have  a 
new  summons  issued,  the  same  as  if  no  previous  sum- 
mons had  been  issued.     [  In  effect  March  i)th,  188J.] 

Contents  of  snmmons— if  defective,  how  waived,  41  Cal.  242^ 

Service  of  sammons^herein,  before  Code,  50  Cal.  185:  in  civil  ac- 
tions, sec.  406  e^  seq. 

§  1168.  If  the  complaint  presented  establishes,  to  the 
satisfaction  of  the  judge  or  justice,  fraud,  force,  or  vio- 
lence, in  the  entry  or  detainer,  and  that  the  p  'ssession 
held  is  unlawful,  lie  may  make  an  order  for  the  arrest  of 
the  defendant.    [In  effect  March  9th,  1880.] 

Arrest— generally,  sec.  478  et  seq. 

§  1169.  If,  at  the  time  appointed,  the  defendant  do  not 
appear  anc^  defend,  the  Court  must  enter  his  default,  and 
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render  judgment  in  faror  of  the  plaintlfiE,  as  prayed  for  in 
the  complaint. 
Judgment  bj  defoah— generally,  sec.  585. 

§  1170.    On  or  before  the  day  fixed  for  his  appearance, 

the  defendant  may  appear  and  answer  or  demur. 

Appearance— generally,  sec.  1014,  and  notes. 

Ajiswer— Scope  of.  sec.  1172;  Warburton  r.  Doble,  38  Cal.  619.  As 
tMtver  of  defect  in  sanunoas.  41  Cal.  24  i.  Insufficient  denial,  28  Cal.  17U; 
31  Cal  467,  35  Cal.  619:  objection  too  late.  Spiers  o.  Doane.  Feb.  16th, 
1880,  b  Pac.  C.  L.  J.  10.  Ven/ication,  sec.  1175.  **  Or  demur,"  33  Cal.  54U. 
Generally^  sec.  437,  and  notes. 

§  1171.  Whenever  an  issne  of  fact  is  presented  by  the 
pleadings,  it  mast  be  tried  by  a  jury,  unless  such  jury  be 
waived  as  in  other  cases.  The  jury  shall  be  formed  in 
the  same  manner  as  other  trial  juries  in  the  Court  in 
which  the  action  is  pending.    [In  effect  March  Qtli,  1880.  ] 

Trial  by  jury— sees.  600-638:  Issue  of  fact,  sec.  590  etteq.:  waiver,  sec. 
631 .   Fonpation  of  tne  j  or/— sees.  600-60 1. 
Jostices'  Oonrts— trials  in,  sees.  878-867. 

1172  §  1172.  On  the  trial  of  any  proceeding  for  any  forcible 
OOP      entry  or  forcible  detainer,  the  plaintiff  shall  only  be  re- 

107  802  quired  to  show,  in  addition  to  the  forcible  entry  or  f orei- 
ole  detainer  complained  of,  that  he  was  peaceably  in  the 
actual  possession  at  the  time  of  the  forcible  entry,  or  was 
entitled  to  the  possession  at  the  time  of  the  forcible  de- 
tainer. The  defendant  may  show  iu  his  defense,  that  he 
or  his  ancestors,  or  those  whose  interest  iu  such  ]>remise3 
he  claims,  have  been  in  the  quiet  possession  thereof  for 
the  space  of  one  whole  year  together  next  before  the 
comraeucement  of  the  proceediugs,  and  that  his  iuterest 
therein  is  not  theu  ended  or  determined  ;  and  such  show- 
ing is  a  bar  to  the  proceediugs. 

Title  not  triable-12  Cal.  500;  23  Cal.  381;  29  Cal.  170;  37  CaL  154;  40 
Cal.  250;  46  Cal.  64;  but  see  38  CaL  61!) 

Possession,  by  plaintiff— -S/iowyw j7  </,  necessary.  5  Cal.  113;  27  Cal- 
602;  2."i  Cal.  170.  Extent  of,  inclosure,  etc.,  6  Cal,  63;  15  Cal.  315:  23  Cal. 
381,  4 13 ;  62  Cal.  34U  36  Cal.  5^0 ;  4)  Cal  bal  Sufficient,  16  Cal.  107 ,  39  Cal. 
24;  41  Cal.6;i0:  Gray  v  Collius,  4 J  Cal.  152;  45  Cal.  4.'i5, 5»7;  46  Cal.  601;  50 
Cal.  508;  peaceabid  cbaracter  of.  36  Cal.  613 ;  45  Cal.  495.  Jnsafficisut,  20 
Cal.  45:  38  Cal.  (i93;  40  Cal.  351;  46  Cal.  270,  641:  50  CaL  3i5;  where 
Bcramblinqr.  8  CaL  4i)9;  20  CaL  83;  23  CaL  526;  28  CaL  187;  36  CaL  580;  40 
CaL  74;  but  see  Spiers  v.  Duane,  Feb.  16, 1880,5  Pac.  C.  L.  J.  10.  Eoi^ 
denee  of.  23  CaL  381 ,  37  CaL  5;),  39  Cal.  660;  52  Cal.  89. 

Force,  evidence  of— to  maintain  forcible  entry  and  detainer,  36  Cal. 
60 .  3J  CaL  660. 

Defense— in  answer,  sec.  1170n ;  in  evidence,  see  defendant'a  show* 
Ing'  year'o  quiet  posseasioti.  4:{  Cal.  299;  defendant's  showing,  21  CaL 
309,  23  Cal.  381 ;  25  CaL  M ;  34  Cal.  2tt5  3o  CaL  303, 580 ;  8J  Cal.  23:  45  Cat 
495;  47  Cal  isO:  4-i  CaL  6/),  tenant's  estoppel,  sec.  li<62,suba.  4. and 
note.'  8  Cal.  u93 ,  21  Cal.  309 ;  29  Cal.  168;  40  Cal.  246 ;  43  Cal.  299. 
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§  1173.  "When,  upon  the  trial  of  any  proceeding  under 
this  chapter,  it  apiiears  from  the  evidence  that  tlie  defend- 
ant has  beim  {juiliy  of  either  a  forcible  entry  or  a  forcible 
or  unlawful  detainer,  and  other  than  the  offense  charged 
in  the  complaint,  the  Judge  must  order  tliat  such  com- 
plaint be  forthwith  amended  to  conform  to  sui-li  proofs; 
8U(;h  amendment  must  be  made  without  any  imposition  oc 
terms.  No  continuance  shcUlhe  permitted  ujxm  acijoiinr. 
of  such  amendment,  unless  the  defendant,  by  al^da  ic 
tiled,  shows  to  the  satisfaction  of  the  Court  good  cause 
therefor.     [Approved  March  I'ith,  1885.] 

Amendmont— of  complaint  herein,  32  Cal.  340;  38  C.il.410:  generally, 
8ec.4;3fi«     Oontinnance-^enerally,  sec.  5<J5  aiid  notes. 

§  1174.  If,  Upon  the  trial,  the  verdict  of  the  jury,  or, 
if  the  case  be  tried  without  a  jury,  the  finding  of  tlie  court 
l>e  in  favor  of  the  plaintiff  and  against  the  defendant, 
judgment  shall  be  entered  for  tlie  ro-»r.itiition  of  tiie  jirem- 
i^*^'s;  an  I  if  the  proceeding  be  for  an  unlawful  detainer 
after  neglect  or  failure  to  ])erform  the  conditions  or  cove- 
n  mts  of  iho  lease  or  agreement  under  whicii  the  property 
is  held,  or  after  default  in  the  payment  of  rent,  the  jiidg- 
irnMit  shall  also  declare  the  forfeiture  of  such  le;ise  or 
ngroemi'ut.  The  jury,  or  the  court,  if  tlie  proceeding  bo 
tried  witliout  a  jury,  shall  also  assess  the  damages  occa- 
sioned to  the  plaintiff  by  any  forcible  entry,  or  by  any 
forcible  or  unlawful  detaine ',  nll(;£:ed  in  tlie  complaint 
and  proved  on  the  trial,  and  lind  the  amount  of  any  rent 
due,  if  the  alleged  unlawful  detainer  be  after  default  in 
the  payment  of  rent;  and  the.judgm»;nt  shall  bo  reudereil 
against  the  defendant  guilty  of  tlie  forcible  entry,  or  forci- 
ble or  unlawful  detainer,  for  three  times  the  amount  of 
the  damages  thus  assessed,  and  of  the  rent  found  due. 
When  the  proceedingis  for  an  unlawful  detainer  after  de- 
fault in  the  payment  of  the  rent,  and  the  lease  or  agree- 
ment under  which  the  rent  is  payable  has  not  by  its  terms 
expired,  execution  upon  the  judgment  shall  not  be  issued 
until  the  expiration  of  five  days  after  the  entry  of  tlie 
judgment,  within  which  time  the  tenant,  or  any  subtenant, 
or  any  mortgagee  of  the  term,  or  other  party  interested  in 
its  continuance,  may  pay  into  court,  for  the  landlord,  the 
amountfound  due  as  rent,  with  interest  thereon,  and  the 
amount  of  the  dam  ges  found  by  the  jury  or  the  court  for 
the  unlawful  detainer,  and  the  costs  of  the  procin-ding, 
and  thereupon  the  judgment  shall  be  satislied  and  tho 
tenant  be  restored  to  his  estate;  but  if  payment,  as  hero 
provided,  be  not  made  within  the  live  days,  the  judgment 
may  bo  enforced  for  its  full  amount,  and  for  tho  posses- 
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sion  of  the  premises.    In  all  other  cases  the  judgment  may 
be  enforced  immediately.    [In  effect  July  1st  1874.] 

Verdict  of  the  Jury.— what  It  decides,  10  Cal.  211 :  36  Cal.  580. 
Judgment.— scope  of,  6  Cal.  148. 

Restitution  of  the  premises— enforcement  of  writ,  etc.,  sec.  684n;  6 
Cal.  148;  10  Cal.  211;  19  Cal.  874;  Sa  Cal.  402;  39  Cal.  287;  46  Cal.  270,  279. 

Forfeiture— relief  from,  sec.  1179. 

DamageB— Extent  of .  17  Cal.  666;  28  Cal.  627;  31  Cal.  467;  83  Cal.  401; 
38  Cal.  620:  Rent  due,  amount  of, '^0  Cul.  282;  21  Cal.  55;  27  Cal.  565;  40 
Cal.  246.  Trebling,  sec.  735;  4  Cal,  412;  6  Cal.  63;  161;  15  Cal.  149;  23  Cal. 
875;  25  Cal.  262;  33  Cal.  401. 

§  1175.    The  complaint  and  answer  must  be  verified. 
Verification  of  pleadings— sec.  446  and  notes. 

§  1176.  An  appeal  taken  by  the  defendant  shall  not 
stay  proceedings  upon  the  judgment,  unless  the  Judge  or 
Justice  before  whom  the  same  was  rendered  so  directs 
[In  effect  March  9th,  1880.] 

§  1177.  Except  as  otherwise  provided  in  this  chapter, 
the  provisions  of  part  two,  of  this  Code,  are  applicable  to, 
and  constitute  the  rules  of  practice  in  the  proceedings 
mentioned  in  this  chapter. 

Appeal  as  stay— generally,  sees.  946, 949,  and  notes. 

§  1178.  The  provisions  of  part  two,  of  this  Code,  rela- 
tive to  new  trials  and  appeals,  except  in  so  far  as  they  are 
inconsistent  with  the  provisions  of  this  chapter,  apply  to 
the  proceedings  mentioned  in  this  chapter. 

§  1179.  The  Court  may  relieve  a  tenant  against  a  for- 
feiture of  a  lease,  and  restore  him  to  his  former  estate,  in 
case  of  hardship,  where  application  for  such  relief  is 
made  within  thirty  days  after  the  forfeiture  is  declared 
by  the  judgment  of  tlie  Court,  as  provided  in  section  one 
thousand  one  hundred  and  seventy-four.  The  application 
may  be  made  by  a  tenant  or  subtenant,  or  a  mortgagee  of 
the  term,  or  any  person  interested  in  the  continuance  of 
the  term.  It  must  be  made  upon  petition,  setting  forth 
the  facts  upon  which  the  relief  is  sought,  and  be  verified 
by  the  applicant.  Notice  of  the  application,  with  a  copy 
of  the  petition,  must  be  served  on  the  plaintiff  in  the 
judgmeDt,  who  m:iy  appear  and  contest  tne  application, 
in  no  case  shall  the  application  be  granted  except  on  con- 
dition that  full  payment  of  rent  due.  or  full  performance 
of  conditions  or  covenants  stipulated,  so  far  as  the  same 
is  practicable,  be  made.    [In  effect  March  9th,  1880.] 
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§  1183.  Mechanic'.  mntEiial  men,  contractors,  snbcoc- 
trautjis,  ortdsanB,  architects,  in kchinisb,  builders,  miners,  and 
«11  peraoni  and  Isborertor  every  cIihs,  performing  labor  upon 
OT  lomisbing  materials  to  be  QKed  in  tiie  coDstmc'.ioi,  ftlterj' 
ti"n,  addition  to,  or  repair,  eiclicr  in  wliole  or  in  part,  of  snj 
building,  wharf,  br.dgo,  d  ich,  flumo,  aqutduot.  tunnel,  fence, 
machinery,  talroad,  wagm  road,  or  other  Btmclare,  shall 
La™  a  lien  upon  tlie  proi^rty  upon  which  they  hire  bestowed 
Ijbor,  or  tnri.ished  miterinl-,  f  r  tie  vaiue  of  Hnch  labor  docs 
and  materials  furniiilied,  wlietlierst  tlie  instance  of  t]>e  owner 
or  of  any  other  person  cctiift  by  liis  aut^ioriCy,  or  under  bim. 


tliaiForktounedandliscdby  iheoi 
fromsnch  mining c;aim  orclaima.t.-  ._._  .. 
or  materla's  (iirnishid  I  y  each  respectively, 
futninhed  at  tha  iustinco  <it  the  owner  of  tba 
improveuicut,  or  111'  ageut;  and  every  c< 
tractor,  architect,  builtlor,  or  other  person  having  charge 
of  any  mininff,  or  of  the  cai: struct  on,  alteiaEion,  addition  to, 
or  repair,  eitlier  in  whole  or  in  part,  of  any  bu:iding  or 
other  improvement  a-t  aforesaid,  shall  ba  htld  to  be  the 
twcnt  of  liie  oiincr,  lor  purposes  of  thia  chapter.  In  caaa 
of  a  conlrict  for  tlie  work,  Cutnocn  tlie  reputed  owner  and 
hia  COP  tractor,  the  lien  ahall  Extei:d  to  tlia  entire  c.ntract 
price,  and  &aalx  contract  ahall  operate  as  a  lien  In  favor  of 
all  persona,  except  the  contractor,  t.i  the  eitent  of  the 
whole  contract  price;  and  after  all  mch  liens  are  satisfied 
then  as  a  lien  for  any  baljnce  of  tlie  co.itract  price  in  f;iTur 
of  ihs  contractor.  All  such  cuniracta  thall  be  in  writing 
when  the  amount  agrted  t>  be  paid  thereunder  exceeds  one 
thonsand  dollira,  and  aliall  be  Bubsciibed  by  the  p:rlies 
thereto,  and  the  said  contract,  or  a  memorandum  thereof, 
BoiUna  fnrih  the  names  of  all  tlie  parlies  to  tha  contiaot, 
)f  tlie  property  to  ba  affected  ttiereby,  to- 
atementof  the  genernl  character  of  tlie  work 
tutil  dmoutit  lo  be  paid  thereunder,  and  tlie 

'menls  nhall  be  due  and  pavable,  sha  t.  helore 
Dmenred.  be  filed  in  tlie  office  of  the  County 
conDty,t)rcityandoonDty,  wh"re the  property 

0  shall  rcctive  one  dollar  for  such  wing; 
shall  be  wholly  void,  and  no  recovery  ahall  ba 
■  either  party  thereto;  and  in  anch  C.ise,  tbs 

1  materials  furnished  by  all  persons  aforesaid. 


:s 


I  deemed  lo  have  been  done  an 
ennal  instance  of  tlie 
tho  value  thereof.    [In  eOtet  March  11^ 
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Mechanics'  lien— nature  of ,  7  Cal.  389  -  amount  of.  before  amdt.  1880, 
27  Cal.  688;  2J  Cal.  283 ;  36  Cal.  293,  and  see  Original  Contract,  sec. 
Ii93n. 

Persons  entitled  to  lien  on  property— parties  performing  labor, 
see.  1184;  40  Cal  185;  parties  famisliiiig  material.  2  Cal.  £0,  48i):  3  Cal. 
M;  5  Cal.  240;  23  Cal.  208;  48  Cal.  175;  generally,  2  Cal.48J;  6  Cal.  495; 
and  see  sec.  1194. 

Alteration— or  repair,  21  Cal.  80;  49  Cal.  109. 

Agent  of  owner— constructive,  before  amdt.  1880, 49  Cal.  187;  54  Cal. 

Lien  not  affected— though  nothing  due  on  orisrlnal  contract,  amdt. 
1860;  previously  held  otherwise,  see  Original  Contract,  sec.  1193i». 


a.^' 


§  1184.  No  part  of  tho  contract  price  shall,  by  the  terms 
of  cny  such  cotitract,  ne  made  payable,  nor  shall  the  same  or       J;^  * 
any  part  there<if  be  paid  in  advauce  of  the  commencement  of     94^4 
the  work,  but  tlie  contract  price  shall,  by  the  terms  of  the  con-     94  5^0 
tract,  be  made  payabl  i  in  installments  at  specified  times  after 
the  commencement  cf  t  e  work,  or  on  the  completion  of  sped-     1184 
fled  i-ortions  of  the  work,  or  on  tl.e  completion  of  the  whole     _®^P 
wotk; provided,  that  at  least  twenty-five  per  c-  nt.  of  th-)  whole     2Z  ^ 
r^T) tract  price  bIjeII  be  made  payable  at  lesstthi.ty-five  days 
:  rtcr  the  final  completion  of  ihe  contract.    No  payiiient  m  ide      USi 
jirior  to  the  time  when  tho  same  is  due,  under  the  termn  atid    1 04^995 
conditions  of  the  contract,  shall  l»e  Ta  id  for  the  purpcsf  of     ^^ 
defeating,  d  minishing,  or  di  cb  nrging  any  li*  n  in  favor  of  any        Jfj 
person,  e^ct'ptihe  coii  tractor,  but  as  to  such  liens,  such  pay-     107   60 
ment  shall  bo  deem'd  as  if  not  mado,  and  shall  be  ap;  licablo 
to  fcuch  liens,  notwithstanding  that  the  contractor  to  whom  it 
was  paid  may  thereafter  aban  on  his  contract,  or  be  or  bec<  me 
indcDted  to  the  reputed  owner  in  any  amount  for  damages  or 
t'therwise,  for  non-performance  of  his  contract  or  otherwise. 
As  to  all  Hi  B,  exct  pt  tliat  of  the  cout  actor,  the  whole  con- 
tract prico  ^h:;ll  be  payable  in  money,  and  sh  II  not  be  dimin- 
islu d  uy  any  ]»rior  or  *su  ;drqa*nt indeb  ednesii, offset,  or  coun- 
terclaim, in  lavi  r  of  the  reputed  o«ner  and  agninst  the  cou- 
tr.iCtor;  no  alter.,  t'on  (  f  any  such  contract  sliall  afft  ct  any  lion 
acquired  u  der  the  p  ovi-sions  of  this  chapter.    In  case  such 
c  ntracts  and  alterations  thereof  d  >  n'>t  conform  substantial  y 
to  the  provisions  of  this  secMo  •,  ihe  1  bor  don  1  and  materiafs 
fumisncd  by  all  persons  fxcept  tl:e  cntraf'tor  shall  be  d<eo)ed 
to  have  been  done  andfnruis  if  d  at  the  personal  instance  and 
request  of  the  person  who  contracted  with  the  contractor,  and 
th^-y  shall  1  ave  a  lien  for  the  vulue  thereof.    Any  of  the  per- 
sona mentioned  in  sec:  ion  eleven  hundred  and  eightv-three, 
except  the  contractor,  may  at  any  time  give  to  the  reputed 
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owner  a  written  notice  that  tliey  have  performed  labor  or  fur- 
nished materials,  or  both,  to  the  contractor,  or  other  person 
actiug  by  authority  of  the  reputed  owner,  or  that  they  huve 
agreed  to  d  )  so,  statins:  in  general  terms  the  kin  t  of  labor  and 
materials,  and  the  name  of  the  person  to  or  for  whom  the 
same  was  done  or  furnit^hed,  ( r  botli,  and  the  amount  in  value, 
as  near  as  miy  be,  of  that  aiready  done  or  furnished,  or  both, 
and  of  the  whole  agreed  to  be  done  or  furnished,  cr  both. 
Such  notice  m  y  bo  given  by  delivering  the  same  to  the  ro- 
pu  ed  owner  personally,  or  by  l»-aving  it  at  Lis  residence  or 
place  of  business,  with  Bomo  person  in  charge,  or  by  delivering 
It  to  Lis  architects,  cr  by  1  aviu^  it  at  their  residence  or  plj,ce 
of  bnsinoss,  with  some  person  in  charge,  or  by  posting  it  in  a 
conspicuous  place  upon  ihe  mining  claim  or  improvement,  ^o 
such  notice  shall  be  invalid  by  rcosou  of  any  defect  of  form, 
provided  it  is  sufficient  to  inform  the  reputed  owner  of  the 
Bub^tantial  matters  herein  provided  ior,  or  to  put  him  upon 
inquiry  as  to  such  maters.  Upon  such  notice  being  ».iven,  ic 
shull  be  the  du'y  of  the  perpon  who  contracted  with  the  con- 
tractor to,  and  he  shall,  withhold  from  his  contractor,  or  from 
any  of  er  person  acting  urdt-r  such  reputed  owner,  and  to 
wh  m  by  said  notice  the  paid  labor  or  materials,  or  both,  have 
been  fu.  ni&hcd,  cr  agreed  to  be  furnished,  suflacienfc  money 
d  le,  or  that  may  bee-  me  due  to  such  contractor,  or  other  j  er- 
8on,  to  auswcr  huch  claim  and  any  lien  that  maybe  filed  there- 
for for  record  under  this  chapter,  including  counsel  fees  not 
exceeding  one  hundred  dollars  in  each  case,  beftiden  reasonable 
costs  provided  for  in  this  chapter.    [lu  effect  March  15, 18^7.} 

1185        §  1185.    The  land  upon  which  any  building,  improve- 
ccp    ment,  or  structure  is  constructed,  together  with  a  con- 
94  211   venieut  space  about  the  same,  or  so  much  as  may  be  re- 
quired for  the  convenient  use  and  occupation  thereof,  to 
1186  i^g  determined  by  the  Court  on  rendering  judgment,  is 
9» 'ixG  ^^^^  subject  to  the  lien,  if  at  the  commencement  of  the 
work,  or  of  the  furnishing  of  the  materials  for  the  same, 
the  land  belonged  to  the  person  who  caused  said  building, 
improvement,  or  structure  to  be  constructed,  altered,  or 
repaired;  but  if  such  person  owned  less  than  a  fee  simple 
estate  in  such  land,  then  only  his  interest  therein  is  sub- 
ject to  such  lien.    [In  effect  July  1st,  1874.] 
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OonTenient  space— 23  Gal.  208:  determined  by  the  Conrt,  54  CaL 
€26. 

1*088  than  a  fee— 49  Cal.  336. 

§  1186.  The  liens  provided  for  in  this  chapter  are  pre- 
ferred to  any  lien,  mortgage,  or  other  incumbrance  wnich 
may  have  attached  subseqaent  to  the  time  when  the 
building,  improvement,  or  stractiire  was  commenced, 
workdone,  or  materials  were  commenced  to  be  furnished; 
also,  to  any  lien,  mortgage,  or  other  incumbrance  of 
•which  the  lien-holder  had  no  notice,  and  which  was  unre- 
corded at  the  time  the  building,  improvement,  or  struct- 
ure was  commenced,  work  done,  or  the  materials  were 
commenced  to  be  furnished. 

Subsequent  incumbraaoe— 4  Cal.  233;  A  Gal.  403;  7  Gal.  576;  9  Cal. 
119;  10  Cal.  547:  13  Cal.  54;  14  Cal.  247;  li  Cal.  37«) ;  Z9  Cal.  118. 

Oommencement  of  work,  etc.— 7  Cal.  358,575;  13  Cal.  54;  23  Gal.  208. 
522;  44  CaL  519.  ^} 

§  1187.    Every  original  contractor,  within  sixty  days     , ,«- 
after  the  completion  of  his  contract,  and  every  person,      ^^i 
save  the  original  contractor,  claiming  the  benefit  of  this   94  208 
chapter,  must,  within  thirty  days  after  the  completion  of   94  287 
any  building,  impiovement,  or  structure,   or  after  the    ixm 
completion  of  the  alteration,  addition  to,  or  repair  thereof,  or     Ap 
tlie  performance  of  any  labor  in  a  mining  claim,  file  lor  recoi  d    95  ^1^ 
With  the  county  rtjc«»raer  of  the  county  i  1  which  such  property,    95  js^e 
or  some  part  tuereof.in  Hituated,  acl  •imcoiitaiiiiNgaHtaiemtijt   97  257 
of  his  deuia  id,  after  deducting  a  1  just  credits  and  ofTdeti,  wth    97  265 
the  name  of  theown^r  or  repnt  'l  ownir,  if  known,  and  also    us? 
the  iiame  of  tn  ^  pujeon  by  wLoiu  he  wa.4 1  mi»l<  ycil,  or  10  wMiom     ccp 
he  fuiuishcd  tLe  materials,  with  a  stateintnt  of  tLo  ttrmSt  ^yV^ 
time  given,  and  conditions  of  hirf  contract,  and  alwo  a  debciii>-  i^  ^oe 
tion  9t  tlie  property  to  be  charp^l  >vith  the  lien,  bi.£5cic..t  lor     .^ 
identifi'*atio.),  uhicn  claim  must  be  vcr  fi  d  by  t*  e  oalh  c  f      ccp 
himself,  or  of  s*^  me  othtr  per^  n.  Any  trivial  imperfection  i.i    106  235 
the  said  work,  or  in  t'  e  c  n>itru •  tion  (if  any  bnilding,  improve-    107   6S 
ment,  or  structure,  or  of  the  alteration,  addition  t<>,  or  npair 
thereof,  shall  not  bo  deemed  Fuch  a  lack  of  completion  as  to 
prevent  the  filing  <  f  any  lien;  and  in  ca  e  of  contracts,  the  ( c- 
cnpation  or  use  of  the  bniiding,  iraprovemmt,  cr  ptructure  Ly 
the  owner,  or  his  represcuta  ivc,  or  the  acceptance  by  said 
owner  or  his  agpnt  of  said  building,  improvement,  or  structure, 
shall  be  deemed  conclusive  evidence  ot  completion;  and  cessa- 
tion from  labor  for  tliirly  days  upon  any  unfinished  contract 
or  upon  any  unfinished  building,  improvement,  or  structure, 
or  tbo  al.eration,  addition  to,  or  repair  thereof,  shall  be  deemed 
equivalent  to  a  completion  thereof  for  all  the  purposes  of  thii 
chapter.    [In  efiiect  March  15, 1887.] 

-  Verlfloation  of  claim-sec  446;  43  Cal.  51Ik 
CODB  Civ.  rr.JO.— C5. 
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1188         §  1183.    In  every  case  in  which  one  claim  is  filed 
ccp     aj^aiust  two  or  more  buildings,  miniug  claims,  or  other  im- 
102  141  provements  owned  by  the  same  person,  tlie  person  liling 
such  claim  must,  at  the  same  time,  designate  the  amount 
due  to  him  on  each  of  such  buildings,  miniug  claims,  or 
other  improvements,  otherwise  the  lien  of  such  claim  is 
postponed  to  other  liens.    The  lien  of  such  claimant  does, 
not  extend  beyond  the  amount  designated,  as  against 
other  creditors  liaving  liens  by  judgment,  mortgage,  or 
otherwise,  upon  either  of  such  buildings  or  other  improve- 
ments, or  upon  the  land  upon  which  the  same  are  situated. 
Decree— 23  Cal.  208. 

§  1189.  The  recorder  must  record  the  claim  in  a  book 
kept  by  him  for  that  purpose,  which  record  must  be  in- 
dexed as  deeds  and  other  conveyances  are  required  by 
law  to  be  indexed,  and  for  which  he  mny  receive  the  same 
fees  as  are  allowed  by  law  for  recording  deeds  and  other 
instruments. 

,2gQ        §  1190.    No  lien  provided  for  in  this  chapter  binds  any 

cop     "building,  mining  claim,  improvement,  or  structure,  fur  a 

107   69  longer  period  than  ninety  days  after  the  same  hait  been 

jiled,  unless  proceedings  be  commenced  in  a  i)roi)er  court 

within  that  time  to  enforce  the  same,  or.  If  a  credit  be 

given,  then   ninety  days  after  the  expiration  of  such 

credit;  but  no  lien  continues  in  force  lor  a  longer  time 

than  two  years  from  the  time  the  work  is  completed,  by 

any  agreement  to  give  credit. 

Ninety  dafS-lO  Gal.  374. 

Ooart  proceedings  commenced— personal  action,  sec.  im:  parties,. 
10  Cal.  547;  45  Cal.  .'bJ:  lutcrventioii,  sec.  3<i7, 1  Cal.  127, 165. 

I  1191      §  llQl-  Ar.y  person  who,  at  the  request  of  the  reputed 

ccp     owner  ot  any  lot  in  any  incorporated  city  or. town,  gradm.  Alls 

96  257  ill,  or  otherwise  improves  the  same,  or  the  street  or  8  dewalk 

in  front  of  or  adjoining  the  same,  or  constructs  any  trc-as,  or 

vaults,  or  cellars,  or  rooms,  under  said  sidewalk,  or  makes  any 

improvements  in  conneclioa  t  .erewith,  has  a  lien  up*  n  srcu 

lot  for  his  work  done  and  materials  iurnished.    [la  cffeet 

March  15, 1837.] 

Service  of  summons  by  pnblication-<«ecs.  412, 413. 

1192        §  1192.    Every  building  or  other  improvement  men- 

ccp      tloned  in  section  one  thousand  one  hundred  and  eighty- 

104  84  three  of  this  Code,  constructed  upon  any  lands  with  the 

knowledge  of  the  owner,  or  the  person  having  or  claiming 

any  interest  therein,  shall  be  held  to  have  been  constructed 

%t  the  instance  of  such  owner  or  person  having  or  claimin j| 

ly  interest  therein,  and  the  interest  owned  or  claimed 
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shall  be  subject  to  any  lien  filed  in  accordance  with  the  pro- 
visions of  tliis  chapter,  unless  such  owner  or  person  having 
or  claiming  an  interest  therein  shall,  within  three  days 
after  he  shall  have  obtained  knowledcje  of  the  construc- 
tion, alteration,  or  repair,  or  the  intended  construction, 
alteration,  or  repair,  give  notice  that  he  will  nut  be  re- 
sponsible for  the  same,  by  posting  a  notice  in  vrriting  to 
the  effect,  in  some  conspicuous  place  upon  said  land,  or 
tmon  the  building  or  other  improvement  situated  thereon. 
[In  effect  May  2yth,  1874.] 

Constrnction  of  section— 41  Cal.  583;  49  Cal.  336;  51  Cal.  423. 

Constructive,  instance  of  owner— 41  Cal.  533;  49  Cal.  109. 

§  1193.  The  contractor  shall  be  entitled  to  recover 
upon  a  lien  filed  by  him  only  such  amount  as  may  be  duo 
to  him  according  to  the  terms  of  his  contract,  after  de- 
ducting all  claims  of  other  parties  for  work  done  and 
materials  furni.shedi  as  aforesaid;  and  in  all  cases  where 
a  lien  shall  be  filed,  under  this  chapter,  for  work  done  or 
materials  furnished  to  any  contractor,  he  shall  defend 
any  action  brought  thereupon  at  his  own  expense;  and 
during  tlie  pendency  of  such  action,  the  owner  may  with- 
hold from  the  contractor  the  amount  of  money  for  which 
lien  is  filed;  and  in  case  of  judgment  against  the  owner 
or  his  property,  upon  the  lien,  the  said  owner  shall  be  en- 
titled to  deduct  from  any  amount  due  or  to  become  due 
by  him  to  the  contractor,  the  amount  of  such  judgment 
and  costs,  and  if  the  amount  of  such  judgment  and  costs 
shall  exceed  the  amount  due  by  him  to  the  contractor,  or 
if  the  owner  shall  have  settled  with  the  contractor  in  full, 
he  shall  be  entitled  to  recover  back  from  the  contractor 
any  amount  so  paid  by  him,  the  said  owner,  in  excess  of 
tlie  contract  price,  and  for  which  the  contractor  was  orig- 
inally the  party  liable.     [In  effect  May  29th,  1874.  ] 

Original  contract— J5^or<?  amdt.  1880 :  controls  liens  of  contractors* 
employees,  22  Cal.  566 ;  'ZlCal.  5d8:  36  Cal.  2  i3;  3 ^  Cal.  356:  and  balance 
due  on.  limits  their  liens,  16  Cal.  127;  31  Cal.  233;  4^*  Cal.  1K5;  51  Cal.  423; 
54  Cal.  333;  where  abandonment  by  contnictor,  31  Cal.  2)3;  36  Cal.  2:/3; 
Zd  Cal.  856 ;  4S  Cal.  478 :  owner's  defenses,  29  Cal.  283 ;  48  Cal.  478 :  release 
of  contractors'  surety,  49  Cal.  131 :  under  amdt.  1880,  see  sec.  1183. 

§  1194.  In  every  case  In  which  different  liens  are  as-    -,g^ 
sorted  against  any  property,  the  Court  in  the  judgment     ccp 
must  declare  tlie  rank  oi  each  lien,  or  class  of  liens,  which  107  197 
shall  be  in  tlie  following  order,  viz:  1.  All  persons  per- 
forming manual  labor  in,  on,  or  about  the  same;  2.  rer- 
sons  furnishing  materials;  3.  Sub-contractors;  4.  Original 
contractors.    And  the  proceeds  of  the  sale  of  the  property 
must  be  applied  to  each  lien  or  class  of  liens  iu  the  order 

Code  Civ.  Psoo.— 83  a. 
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of  its  rank;  and  whenever,  in  the  sale  of  the  property  sub* 
ject,to  the  lien,  there  is  a  deficiency  of  proceeds,  judgment 
may  be  docketed  for  the  deficiency  in  like  manner  and 
with  like  effect  as  in  actions  for  the  foreclosure  of  mort- 
gages. [Approved  March  18,  1885.] 
Preference— from  priority,  18  Cal.  370 

Classes  of  Uens—Oenerally,  6  CaL  2av  Contractor,  7  Cal.  575;  27  CaL 
588.  Subcontractor,!  CM.  906:  16  Cal.  126;  2d  Cal.  2Sd;  36Cal.b2J.  Mate- 
rtal-man,  see  contractor,  sub-contractor,  and  3  Cal.  64 :  5  Cal.  240 ;  IbCaL 
li6 ;  2 1  Cal.  80 :  23  Cal.  2U3 :  2 J  C:il.  283 ;  31  CaL  233 ;  S3  Cal.  497 ;  44  Cal.  &lJ, 
laborers,  27  Cal.  588 ;  33  Cal.  497. 

Jndgxnent  for  deficiencf— 44  CaL  509;  49  Cal.  336:  as  iu  foreclosure 

of  mortgages,  sec.  72Un. 

§  1195.  Any  number  of  persons  claiming  liens  may 
1195  join  in  the  same  action,  and  when  separate  actions  are 
ccp  commenced,  the  Court  may  consolidate  them.    The  Court 
q1  oqo^^^*  ^^^^  allow,  as  a  part  of  the  costs,  the  money  paid  for 
94  2.>2j|jjjjj^  j^jj^  recording  the  lien,  and  reasonable  attorneys* 
1195     fees  in  the  Superior  and  Supreme  Courts,  such  costs  and 
106^234  attorneys'  fees  to  be  allowed  to  each  lien  claimant  whose 
107  195  I. en  is  established,  whether  he  be  plaintiff  or  defendant, 
107  275  or  whether  they  all  join  in  one  action,  or  separate  actions 
are  consolidated.    [Approved  March  18, 1885.  ] 
Join  in  the  same  action— 33  Cal.  497. 
Consolidation  of  actions— generally,  sec.  1048. 
District  Courts— see  superseded  Courts,  sec  76n. 

§1196.  Whenever  materials  sh  11  have  been  furnished 
for  use  in  the  construction,  alteration,  or  repair,  of  »ny 
building  or  other  improvement,  such  materials  shall  not 
be  subject  to  attacliment,  execution,  or  other  legal  pro- 
cess, to  enforce  any  debt  due  by  the  purchaser  of  such 
materials,  except  a  debt  due  for  the  purchase-money 
thereof,  so  long  as  in  good  faith  the  same  are  about  to  be 
applied  to  the  construction,  alteration,  or  repair  of  such 
building,  mining  claim,  or  other  improvement.  [In  effect 
May  29th,  1874.f 

§  1197.   Nothing  contained  in  this  chapter  slial  1  be  con- 

1197  Btrued  to  impair  or  affect  the  right  of  any  person  to  whom 

cop   any  debt  may  be  due  for  work  done  or  materials  furnished 

95  394  to  maintain  a  personal  action  to  recover  such  debt  against 

.,g«     the  person  liable  therefor.    [In  effect  July  1st,  lb74  j 

ccp         Personal  action— attachment  In,  cumulaiive  remedy,  16  Cal.  140. 


97  197 


§  1198.  Except  as  otherwise  provided  in  this  chapter, 
the  provisions  of  part  two  of  this  Code  are  applicable  to 
and  constitute  the  rules  of  practice  in  the  proceedinga 
mentioned  in  this  chapter. 
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§  1199.  The  provisions  of  part  two  of  this  Code  relative 
to  new  trials  and  appeals,  except  in  so  far  as  they  are  in- 
consistent with  the  provisions  of  this  chapter,  apply  to 
the  proceedings  mentioned  in  this  chapter. 

§  1200.  In  case  the  contractor  shall  fail  to  perform  his  1200 
contract  in  full,  or  shall  abandon  the  same  before  comple-. j^<?P 
tion,  the  portion  of  the  contract  price  applicable  to  the      ^^^ 
liens  of  other  persons  than  the  contractor  shall  be  fixed  1200 
as  follows:  from  the  value  of  the  work  and  materials  al-   c^P 
ready  done  and  furnished  at  the  time  of  such  failure  or^^'^  ^ 
abandonment,  including  materials  then  actually  delivered  ^JJ® 
or  on  the  ground,  which  shall  thereupon  belong  to  thejos  116 
owner,  estimated  as  near  as  may  be  by  the  standard  of 
the  whole  contract  price,  shall  be  deducted  the  payments 
then  due  and  actually  paid,  according  to  the  terms  of  tho 
contract  and  the  provisions  of  sections  one  thousand  one 
hundred  and  eighty-three  and  one  thousand  one  hundred 
and  eighty-four,  and  the  remainder  shall  be  deemed  the 

f>ortion  of  the  contract  price  applicable  to  such  liens. 
Approved  March  18,  1885.  J 

§  1201.  It  shall  not  be  competent  for  the  owner  and  120I 
contractor,  or  either  of  them,  by  any  term  of  their  con-    ccp 
tract,  or  otherwise,  to  waive,  affect,  or  impair  the  claims  97  188 
and  liens  of  other  persons,  whether  with  or  without  no- 
tice, except  by  their  written  consent,  and  any  term  of  the 
contract  to  that  effect  shall  be  null  and  void.    [Approved 
March  18,  1885.] 

§  1202.  Any  person  who  shall  willfullygiveafalse  no-  1202 
tice  of  his  claim  to  the  owner,  under  the  provisions  01  ccp  \ 
section  one  thousand  one  hundred  and  eighty-four,  shalL^^^  ^^^ 
forfeit  his  lien.  Any  person  who  shall  willfully  include 
in  liis  claim,  filed  under  section  one  thousand  one  hundred 
and  eighty-seven,  work  or  materials  not  performed  upon 
or  furnishf-d  for  the  property  described  in  the  claim,  shall 
forfeit  his  lien.  If  the  owner  and  his  contractor  sliall  di- 
rectly or  indirectly  conspire  to  or  agree  that  the  written 
contract  filed  shall  appear  to  show  the  contract  price  to  be 
less  than  it  really  is,  and  it  shall  accordingly  so  show,  then 
such  contract  shall  be  wholly  void,  and  no  recovery  shall 
be  had  thereon  by  either  party  thereto;  and  in  such  case 
the  labor  done  and  materials  furnished  by  all  persons,  ex- 
cept the  contractor,  shall  be  deemed  to  have  been  done 
and  furnished  «t  the  personal  instance  of  the  owner^  and 
they  shall  have  a  lien  for  the  value  thereof.  [Approved 
March  18, 1885.1 
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§  1203.  Repealed  March  15,  1887. 

§  1203.  Any  bond  which  may  be  given  by  the  con•^ 
tractor  to  the  owner,  for  the  faithful  performance  of  hi3 
contract,  shall  be  liled,  with  the  contract  in  the  Record- 
er's office,  or  be  void;  and  whatever  may  be  its  terras, 
shall  inure  to  any  person  who  performs  labor  for  or  fur- 
nishes materials  to  the  contractor;  and  any  such  i^erson 
Y  C  shall  have  an  action  to  recover  upon  said  bond  against 
'  ^  ,  the  principal  and  sureties,  or  any  or  either  of  them,  for 
//  the  value  of  such  labor  and  materials,  not  to  exceed  the 
amount  of  the  bond;  but  snch  action  shall  not  affect  his 
liens,  nor  any  action  to  foreclose  it,  except  that  there  shall 
be  but  one  satisfaction  of  his  claim,  with  costs  and  counsel 
fees.  Nothing  in  this  section  contained  shall  affect  or  im- 
pair the  rights  of  the  owner  under  the  bond.  Nor  shall 
any  alteration  in  the  contract,  or  deviation  in  the  work 
or  in  the  payments,  release  the  sureties  on  said  bond 
from  their  liability,  except  to  the  owner.  [Approved 
March  18,  1885.] 

CHAPTER  III. 

CERTAIN   LIENS   FOR    SALARIES    AND 

WAGES. 

S  1204.  Preferred  creditors  when  assignment  of  property  is  made. 

S  1205.  Same  against  estates. 

S  120H.  Same,  iti  casen  of  execution  or  attachment. 

S  1207.  Dispute  of  claim  or  portion  thereof— costs. 

§  1204.  In  all  assignments  of  property,  made  by  any 
person  to  tru.  tees  or  a.^signees,  on  account  of  the  inabil- 
ity of  the  person,  at  the  time  of  tiie  assignment,  to  pay 
his  debts,  or  in  procee<Ungs  in  insolvency,  tlie  wages  of 
the  miners,  mechanics,  salesmen,  servants,  clerks,  or 
laborers  employed  by  such  person,  to  the  amount  of  one 
hundred  dollars  each,  and  for  services  rendered  within 
sixty  days  previously,  are  preferred  claims,  and  must  be 
paia  by  such  trustees  or  assignees  before  any  other  cred- 
itor or  creditors  of  the  a.ssignor.    1  In  effect  July  Ist,  1874.] 

Assignments  for  benefit  of  creditors— Civil  Code,  sees.  3449, 3473. 

Froceedings  in  insolvency— see  sec.  1822. 

§  1205.  In  case  of  the  death  of  any  employer,  the 
wages  of  each  miner,  mechanic,  salesman,  clerk,  servant, 
and  laborer,  for  services  rendered  witliin  the  sixty  days 
next  preceding  the  death  of  the  employer,  not  exceeding 
one  hundred  dollars,  rank  in  priority  next  after  tlie 
funeral  expenses,  expenses  of  ihe  last  sickness,  the 
charges  and  expenses  of  adniiui.stering  upon  the  estate, 
and  the  allowance  to  the  widow  and  infant  children,  and 
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must  be  paid  before  other  claims  against  the  estate  of  the 
deceased  person.    [In  effect  July  1st,  1874.  ] 

Estate  of  deceased  persons— payment  of  debts,  generally,  sec.  1643 
etseq. 

§  1206.  In  cases  of  executions,  attachments,  and  writs 
of  a  similar  nature,  issued  against  any  person,  except  for 
claims  for  labor  done,  any  miners,  mechanics,  salesmen, 
servants,  clerks,  and  laborers,  who  have  claims  against 
the  defendant  for  labor  done,  may  give  notice  or  their 
claims,  and  the  amount  thereof,  sworn  to  by  the  person 
making  the  claim,  to  the  creditor  and  the  officer  execut- 
ing either  of  such  writs,  at  any  time  before  the  actual  sale 
of  property  levied  on;  and,  unless  such  claim  is  disputed 
by  the  debtor  or  a  creditor,  such  officer  must  pay  to  such 
person,  out  of  the  proceeds  of  the  sale,  the  amount  each 
is  entitled  to  receive  for  services  rendered  within  the 
sixty  days  next  preceding  the  levy  of  the  writ,  not  ex- 
ceeding one  hundred  dollars.  If  any  or  all  of  the  claims 
so  presented,  and  claiming  preference  under  this  section, 
are  disputed  by  either  the  debtor  or  a  creditor,  the  person 
presenting  the  same  must  commence  an  action  within  ten 
days  for  the  recovery  thereof,  and  must  prosecute  his 
action  with  due  diligence,  or  be  forever  barred  from  any 
claim  of  priority  of  payment  thereof;  and  the  officer  shall 
retain  possession  of  so  much  of  the  proceeds  of  the  sale 
as  may  be  necessary  to  satisfy  such  claim  until  the  deter- 
mination of  such  action;  and  in  case  judgment  be  had 
for  the  claim,  or  any  part  thereof,  carrying  costs,  the  costs 
taxable  therein  shall  likewise  be  a  preferred  claim,  with 
the  same  rank  as  the  original  claim.  [In  effect  July  1st, 
1874.] 

Ezecntion— sec.  684n:  attachment,  sees.  537-559. 

Action  to  enforce  lien— In  Justices'  Court,  sec.  113,  subd.  2. 

§  1207.  The  debtor  or  creditor  intending  to  dispute  a 
claim  presented  under  the  provisions  of  the  last  section 
shall,  within  ten  days  after  receiving  notice  of  such  claim, 
serve  upon  the  claimant  and  the  officer  executing  the  writ 
a  statement  in  writing,  verified  by  the  oath  of  the  debtor 
or  the  person  disputing  such  claim,  setting  forth  that  no 
part  of  said  claim,  or  not  exceeding  a  sum  specified,  is- 
justly  due  from  the  debtor  to  the  claimant  for  services 
rendered  within  the  sixty  days  next  preceding  the  levy  of 
the  writ.  If  the  claimant  bring  suit  on  a  claim  which  is 
disputed  in  part  only,  and  fail  to  recover  a  sum  exceeding 
that  which  was  admitted  to  be  due,  he  shall  not  recover 
costs,  but  costs  shall  be  adjudged  against  him.  [In  effect 
March  7th,  1883. 1 
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CLiL 


TITLE  V. 
OF  CONTEMPTS. 

!1209.  Wbat  acts  or  omtssioa^  are  contempts. 
1210.  Ke-eutry  on  property  after  eylctiou,  wben  a  contempt. 
1211.  A  contempt  committed  In  the  presence  of  tho  court  may  be 
punliilicil  siiminarily.   Wlien  not  so  committed,  an  affidavit 
or  Rt;vtenient  shall  be  made. 

il2l3.  A  wamuit  of  attachment  may  issue  or  a  notice  to  show  cause. 
1213.  Bail  may  bo  given  by  a  person  arrested  nnder  sncb  warrant. 
1214.  Sheriif  must,  upon  executing  the  warrant,  arrest  and  detain 
the  person  iwtU  dl^harged. 

1215.  Dail  bond,  form  and  conditions  of. 

1216.  omcer  must  return  warrant  and  undertaking,  if  any. 

1217.  Hearing. 

1218.  Judgment  and  penidty,  If  guilty. 

1219.  If  tho  contempt  is  the  omiislon  to  perform  any  act,  the  perMm 
may  be  imprisoned  until  performance. 

J  1220.  If  a  itarty  fail  to  appear,  proceedings. 
1221.  Illness  sufficient  cause  for  non-appearance  of  party  airested. 
Confinement  under  arrests  for  contempt. 
S  1322.  Judgment  and  orders  in  such  cases  finaL 

§  1209.  The  following  acts  or  omissions,  in  respect  to 
-^    a  court  of  justice,  or  proceedings  therein,  are  contempts 
o.      of  the  authority  of  the  court: 
10Q9         1.  Disorderly,    contemptuous,    or    insolent    behavior 
ccp      toward  the  judge  while  liolding  the  court,  tending  to  in- 
94  334     terrupt  the  due  course  of  a  trial  or  other  judicial  proceed- 
ing; 

2.  A  breach  of  the  peace,  boisterous  conduct,  or  violent 
disturbance,  tending  to  interrupt  the  due  course  of  a  trial 
or  other  judicial  proceeding; 

3.  Misbehavior  in  office,  or  other  willful  neglect  or  vio- 
lation of  duty  by  an  attorney,  counsel,  clerk,  sheriff,  cor- 
oner, or  other  person  appointed  or  elected  to  perform  a 
judicial  or  ministerial  service; 

4.  Deceit  or  abuse  of  the  process  or  proceedings  of  the 
court  by  a  party  to  an  action  or  special  proceeding; 

5.  Disobedience  of  any  lawful  judgment,  order,  or  proc- 
ess of  the  court; 

6.  Assuming  to  be  an  officer,  attorney,  counsel  of  a 
court,  and  acting  as  such  without  authority; 

7.  Rescuing  any  person  or  property,  in  the  cnstodv 
of  an  officer  by  virtue  of  an  order  or  process  of  sucn 
court; 

8.  Unlawfully  detaining  a  witness  or  party  to  an  action 
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\rLiIe  going  to,  remaining  at,  or  retamine  from,  the  court 
"wliere  the  action  is  on  the  calendar  for  trial : 

9.  Any  other  unla^Yf ul  interference  with  the  process  or 
proceedings  of  a  court; 

10.  Disobedience  of  a  subpoena  duly  served,  or  refusing 
to  be  sworn  or  answer  as  a  witness; 

11.  When  summoned  as  a  juror  in  a  court,  neglecting  to 
attend  or  serve  as  such,  or  improperly  conversing  with  a 
party  to  an  action  to  be  tried  at  such  court,  or  with  any 
other  person,  in  relation  to  the  merits  of  such  action,  or 
receiving  a  communication  from  a  party  or  other  person 
in  respect  to  it,  without  immediately  disclosing  the  same 
to  the  court; 

12.  Disobedience,  by  an  inferior  tribunal,  magistrate,  or 
officer,  of  the  lawful  judgment,  order  or  process  of  a 
superior  court,  or  proceeding  in  an  action  or  special  pro- 
ceeding contrary  to  law,  after  such  action  or  special  pro- 
ceeding is  removed  from  the  jurisdiction  of  such  inferior 
tribunal,  magistrate,  or  ol!iccr.  Disobedience  of  the  law- 
ful orders  or  process  of  a  judicial  officer  is  also  a  contempt 
of  the  authority  of  such  ofiicer. 

Contempt— statute  restrictive,  42  Cal.  412:  44  C.'U.  475:  powers  of 
courts,  sees.  128, 177, 178 :  In  Justices' Courts,  sees.  S0(M)10. 

Subdivision  3.  Misbehaviorof&ttomey— sec.  287«<««9. 

Subdivision  5.  Disobedience  of  lawfal  jtidgment  or  order— 
iarlsdictiona8test,5  Cal.  494;  (i  Cal.  316;  18  Cal.  60;  27  Cal.  152;  36  Cal. 
6S2;  47Cal.  10^:  alimony,  18  Cal.  60;  41  Cal.  47-^:  by  executor,  roc.  1440: 
53  CaL  204:  £x  parte  Coliu,  May  loth.  1880.  5  Pac.  C.  L.J.  40D:  pay- 
ment of  money,  Inability  as  oxcuso,  6  Cal.  316;  44  Cal.  475;  51  Cal.  442: 
ejected  person  resimiinsr  pa^isesslou.  sec.  1210. 

Subdivision  10.  Refusal  of  witness  to  answer— 7  Cal.  175, 181. 

Subdivision  U.  Juror's  non-attendance— sec.  238. 

§  1210.  Every  person  dispossessed  or  ejected  from,  ox 
out  of,  any  real  property,  by  the  judgment  or  process  of 
any  court  of  competent  jurisdiction,  and  who,  not  having 
Tight  so  to  do,  re-enters  into  or  upon,  or  takes  possession 
oiT  any  such  real  jjroperty,  or  induces  or  procures  any  per- 
son not  having  a  right  so  to  do,  or  aids  or  abets  oim 
therein,  is  guilty  of  a  contempt  of  the  court  by  which 
such  judgment  was  rendered,  or  from  which  such  process 
issued.  Upon  a  conviction  for  such  contempt,  the  court 
or  justice  of  the  peacu  must  immediately  issue  an  alias 
process,  directed  to  the  proper  olficer,  and  requiring  him 
to  restore  the  party  entitled  to  the  possession  of  such 
property,  under  the  original  judgment  or  process,  to  such 
possession. 

Re-entry  after  dispossession— double  purpose  of  section,  29  CaL 
632:  i)crsou  accused,  42  Cal.  412:  subsequently  acquired  title,  33  CaL 
448;  52  Cal.  506. 
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§  1211.  When  a  contempt  is  committed  in  the  imme> 
diate  view  and  presence  of  the  conrt,  or  judge  at  cham- 
bers, it  may  be  punished  sammarily;  for  which  an  order 
must  be  made,  reciting  the  facts  as  occurring  in  such  im- 
mediate Tiew  and  presence,  adjudging  that  the  person 
proceeded  against  is  thereby  guilty  of  a  contempt,  and 
Chat  he  be  punished  as  therein  prescribed.  When  the  con- 
tempt is  not  committed  in  the  immediate  view  and  pres- 
ence of  the  court,  or  judge  at  chambers,  an  affidavit  shall 
be  presented  to  the  court  or  judge,  of  the  facts  constitut- 
ing the  contempt,  or  a  statement  of  the  facts  by  the  ref- 
erees or  arbitrators,  or  other  judicial  officer. 

Oontempt  before  court— Secltal  of  facts  in  order,  1  CaL  1.52, 187:  $ 
Cia.818. 

Contempt  away  from  conrt— Affidavit,  43  CaL  412 :  attachment,  see. 
I212€e»eq. 

§  1212.  When  the  contempt  is  not  committed  in  the 
Immediate  view  and  presence  of  the  court  or  judge,  a  war- 
rant of  attachment  may  be  issued  to  bring  tlie  person 
charged  to  answer,  or,  without  a  previous  arrest,  a  war- 
rant of  commitment  may,  upon  notice,  or  upon  an  order 
to  show  cause,  be  granted;  and  no  warrant  of  commit- 
ment can  be  issued  without  such  previous  attachment  to 
answer,  or  such  notice  or  order  to  show  cause. 

§  1213.  Whenever  a  warrant  of  attachment  is  issued^ 
pursuant  to  this  title,  the  court  or  judge  must  direct,  by 
an  indorsement  on  such  warrant,  that  the  persou  charged 
may  be  let  to  bail  for  his  appearance,  in  an  amount  to  be 
specified  in  such  indorsement. 

§  1214.  Upon  executing  the  warrant  of  attachment, 
tho  sheriff  must  keep  the  person  in  custody,  bring  liim 
before  the  court  or  judge,  and  detain  him  until  an  order 
be  made  in  the  premises,  unless  the  person  arrested  entitle 
himself  to  be  discharged,  as  provided  in  the  next  section. 

§  1215.  Wlien  a  direction  to  let  the  person  arrested  to 
biul  is  contained  in  the  warrant  of  attachment,  or  in- 
dorsed thereon,  he  must  be  discharged  from  the  arrest,  up- 
on execut  ing  and  delivering  to  the  officer,  at  any  time  be- 
fore the  return  day  of  the  warrant,  a  written  undertaking, 
with  two  sufficient  sureties,  to  the  effect  that  the  person 
arrested  will  appear  on  the  return  of  the  warrant  and 
abide  the  order  of  the  court  or  judge  tliereupon;  or  they 
will  pay,  as  may  be  directed,  the  sum  specilie^l  in  the  war- 
rant. 

nndertakinga— ffenerally,  sec.  941f». 
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§  1216.  The  officer  most  return  the  warrant  of  arrest 
and  undertaking,  if  any,  received  by  him  from  the  person 
arrested,  by  the  return  day  specified  therein. 

§  1217.  When  the  person  arrested  has  been  brought 
np  or  appeared,  tbe  court  or  judge  must  proceed  to  investi- 
gate the  charge,  and  must  hear  any  answer  which  tbe  per- 
son arrested  may  make  to  the  same,  and  majr  examine 
iR-itnesses  for  or  against  him,  for  which  an  adjournment 
may  be  had  from  time  to  time,  if  necessary. 

§  1218.  Upon  the  answer  and  evidence  taken,  th« 
court  or  judge  must  determine  whether  the  person  pro-  x.^ 
ceeded  against  is  guilty  of  the  contempt  charged,  and  if  it  94  334 
be  adjudged  that  he  is  guilty  of  the  contempt,  a  fine  may 
be  imposed  on  him  not  exceeding  five  hundred  dollars, 
or  he  may  be  imprisoned  not  exceeding  five  days,  or 
both. 

§  1219.  When  the  contempt  consists  in  the  omission  to 
perform  an  act  which  is  yet  in  the  power  of  the  person  to 
perform,  he  may  be  imprisoned  until  he  have  performed 
it,  and  in  that  case  the  act  must  be  specified  in  the  war- 
rant of  commitment. 

Application  to  Justices'  Oourts— 47  CaL  131. 

Imprisonment  uitil  pezformance  of  act— 7  CaL  17S. 

Act  mnst  be  specified— 7  CaL  181. 

§  1220.  When  the  warrant  of  arrest  has  been  returned 
served,  if  the  person  arrested  do  not  appear  on  the  return 
day,  the  court  or  judge  may  issue  another  warrant  of  ar- 
rest, or  may  order  the  undertaking  to  be  prosecuted,  or 
both.  If  the  undertaking  be  prosecuted,  the  measure  of 
damages  in  the  action  is  the  extent  of  the  loss  or  injury 
sustained  by  the  aggrieved  party,  by  reason  of  the  mis- 
conduct for  which  the  warrant  was  issued,  and  the  costs 
of  the  proceeding. 

ITndOTtakings,  liability  on— see.  941fl. 

§  1221.  Whenever,  by  the  provisions  of  this  title,  an 
ofiicer  is  required  to  keep  a  person  arrested  on  a  warrant 
of  attachment  in  custody,  and  to  bring  him  before  a  court 
or  judge,  the  inability,  from  illness  or  otherwise,  of  the 
person  to  attend,  is  sufficient  excuse  for  not  bringing  him 
up;  and  the  officer  must  not  confine  a  person  arreste<l 
upon  the  warrant  in  a  prison,  or  otherwise  restrain  him  of 
personal  liberty,  except  so  far  as  may  be  necessary  to  se- 
cure his  personal  attendance. 
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§  1222.  The  indgment  and  orders  of  the  conrt  or  judge, 
made  in  cases  of  contempt,  are  final  and  conclusive. 

Judgment  final— in  probate  matters,  53  Cal.  204 :  no  appeal,  53  CaL 
806:  bat  JarlsAlction  held  reviewable  in,  5  Cal.  494;  6  Cal.  319;  7  CaL 
m,  181;  2»  CaL  395;  42  CaL  412;  47  CaL  109;  53  CaL  204. 
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TITLE  VI. 

OF  THE  VOLUNTARY   DISSOLX7TION   OF 

CORPORATIONS. 

1 1  1227.  How  dlsnolved. 
i  l£i8,  AppUcatiou.  what  to  contain. 
!   l'J'J9.  Apullcatlonjiowfllj^edaiiii  rerifled. 

l'j:}0.  Killiig  application  and  pablicifcUou  of  notice. 
'    rj31.  Objectiuus  may  be  ftled. 
!   1232.  Hearing  of  application. 

l£s^  Judgment  roil  and  appeals. 

§  1227.  A  corporation  may  be  dissolved  by  the  Snp»- 
rior  Court  of  the  county  where  its  principal  place  of  busi- 
ness is  situated,  upon  its  voluntary  application  for  that 
purpose.    [In  effect  April  IGth,  1880.] 

Volnntar7  dissolution— 1  Cal.  73;  33  CaL  1(M:  receiver,  sec.  565. 

Involontarj  dissolntlon-Hsec.  802  et  seq. 

§  1228.  The  application  must  be  in  writing,  and  must 
set  forth : 

1.  That  at  a  meeting  of  the  stockholders  or  members 
called  for  that  purpose,  the  dissolution  of  the  corporation 
-was  resolved  upon  by  a  two-third  vote  of  all  the  stock- 
holders or  members; 

2.  That  all  claims  and  demands  against  the  corporation 
have  been  satisHed  and  discharged. 

§  1229.  The  application  must  be  signed  bv  a  majority 
of  the  board  of  trustees,  directors,  or  other  ofiicers  having 
the  management  of  the  affairs  of  the  corporation,  and 
must  be  veriiied  in  the  same  manner  as  a  complaint  in  a 
civil  action. 

Verification— sec  44A. 

§  1230.  If  the  oourt  is  satisfied  that  the  application  is 
in  conformity  with  this  title,  the  judge  thereof  must  order 
it  to  be  tiled  with  the  clerk,  and  that  the  clerk  give  not 
less  than  thirty  nor  more  than  tifty  days'  notice  of  the  ap- 
plication, by  publication  in  some  newspaper  published  m 
the  county;  aud  if  there  are  none  such,  then  b^  adver- 
tisements posted  up  in  three  of  the  principal  public  places 
In  the  county.    [In  effect  April  16th,  IbSO.] 

§  1231.  At  any  time  before  the  expiration  of  the  timo 
of  publication,  any  person  may  tile  his  objections  to  thli 
application. 
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§  1232.  After  tbe  time  of  publication  has  expired,  tlie 
court  may,  upon  five  days*  notice  to  tiie  persons  who  liave 
filed  objections,  or  without  further  notice,  if  no  objections 
have  been  filed,  proceed  to  hear  and  determine  the  appli- 
cation, and  if  all  the  statements  therein  made  are  shown 
to  be  true,  must  declare  the  corporation  dissolved.  [In 
effect  February  23th,  1878.  j 

Notices,  service,  etc.— sec.  1010  e<  $eq, 

§  1233.  The  application,  notices,  and  proof  of  publica- 
tiou,  objections,  (it  there  be  any)  and  declaration  of  dis- 
solution, constitute  the  judgment  roll;  and  from  the  judg- 
ment an  appeal  may  be  taken,  as  from  other  judgments 
of  the  Sui^erior  Courts.    [In  effect  April  IGth,  1880!j 

Appeals— to  Supreme  Court,  sees,  i 
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i  1237.  EmhiaDt  domain  ta  tha  rlgbt  ot  tbe  peopla 


Tbls  riBht 
tlili  title. 

OmutltotloiiBl  praTlJlaii*-tee  Goiut.  C*L  *it  I,  no.  14)  ut.  U.he 
SMol  Eonitracrtfoii  of  tIUc-13  CaL  »Wi  1»  OL  <T|  U  ClL  tlT|  n 
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%  123a  Subject  to  the  provisions  of  this  tftia,  the  rieht  ^  zZ. 
of  emlDsnt  domalu  may  be  exaioised  In  bebell  of  tbe  lol-  ^^ 
lowlcg  pnbllo  uses : 

1.  FoitlficatlODS,  mfi«azines,  arwualB,  navy  yards,  nary  l^'" 
and  army  stations,  llgGt-housea,  range  and  aeieaa  ligbti,     g™j^j 
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coast  surveys,  and  all  other  public  uses  authorized  by  the 
Gk>yemment  of  the  United  States; 

2.  Public  buildings  and  grounds  for  the  use  of  the  State, 
and  all  other  public  uses  authorized  by  the  Legislature  oi 
this  State; 

3.  Public  buildings  and  grounds  for  the  use  of  any 
county,  incorporated  city,  or  city  and  county,  village, 
town,  or  school  districts;  canals,  aqueducts,  flumes, 
ditches,  or  pipes  for  conducting  water  for  the  use  of  the 
inhabitants  of  any  county,  incorporated  city,  or  city  and 
county,  village,  or  town;  or  for  draining  any  county,  in- 
corporated city,  or  city  and  county,  village,  or  town;  rais- 
ing the  banlis  of  streams,  removing  obstructions  there- 
from, and  widening,  deepening,  or  straightening  their 
cliannels;  roads,  streets,  and  alleys,  and  all  other  public 
uses  for  the  benelit  of  any  county,  incorporated  city,  or 
city  and  county,  village,  or  town,  or  the  inhabitants 
thereof,  which  may  be  authorized  by  the  legislature;  but 
the  mode  of  apportioning  and  collecting  the  costs  of  such 
improvements  shall  be  such  as  may  be  provided  in  the 
statutes  by  which  the  same  may  be  authorized; 

4.  Wharves,  docks,  piers,  chutes,  booms,  ferries,  bridges, 
toll-roads,  by-roads,  plank  and  turnpike  roads,  steam  and 
horse  railroads;  canals,  ditches,  flumes,  aqueducts,  and 
pipes,  for  public  transportation,  supplying  mines  and 
farming  neighborhoods  with  water,  ana  draining  and  re- 
claiming lands,  and  for  floating  logs  and  lumber  on  streams 
not  navigable; 

6.  Roads,  tunnels,  ditches,  flumes,  pipes,  and  dumping 
places  for  working  mines;  also,  outlets,  natural  or  otlier- 
wise,  for  the  flow,  deposit,  or  conduct  of  tailings  or  ref uhb 
matter  from  mines;  also  an  occupancy  in  common  by  tlie 
owners  or  possessors  of  different  mines  of  any  place  for 
the  flow,  deposit,  or  conduct  of  tailings  or  refuse  matter 
from  their  several  mines; 

H.  By-roads  leading  from  highways  to  residences  and 
farms; 

7.  Telegraph  lines; 

8.  Sewerage  of  any  incorporated  city,  or  city  and  county, 
or  of  any  village  or  town,  whether  incorporated  or  unin- 
corporated, or  of  any  settlement  consisting  of  not  less 
than  ten  families,  or  of  any  public  buildings  belonging  to 
the  State,  or  to  any  college  or  university.  [In  effect  July 
Ist,  1874.] 

Eminent  domain  generally— Civil  Code,  see.  1001:  mitare  of  right, 
18  Gal.  229:  power  of  court,  47  CaL  70:  pablic  necessltTt  18  CaL  239:  61 
CaL  269:  compensation,  sec.  1249»;  47  CaL  686;  01  CaL  677:  enmneiatoa 
uses,  61  CaL  r 
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SiTBDiTTSioir  1.  National  uses— fortlflcatlons,  etc.,  5  Gal.  S73:  18 

Cal.22il;  19Cal.47. 

SUBDIVISION  2.   State  nses— 16  Cal.  248;  27  Gal.  171. 

Subdivision  S.  Manicipal  uaea— Pueblo  lands  for  gqttares,  50  CaL 
S70.  Water-'worls,  53  Cal.  3^.  Straightening  channel  of  river,  47  Cal. 
&36.  Openingroads,  32  Cal.  241.  Street  improvements,  27  Cal.  613 ;  23  CaL 
345:  2»Cal.75. 

Subdivision  4.  Railroads— 23  Cal.  823;  29  Cal.  112;  .30  Cal.  435;  81 
Cal.  3ti7, 538;  35  CaL  621;  41  CaL  147;  46  CaL  85;  47  Cal. 517;  49  CaL  396;  58 
Cal.  223. 

Subdivision  5.  Flnmes  for  tailings— 51  CaL  269. 

Subdivision  6.  By-roads— 32  Cal.  241. 

§  1239.  The  following  is  a  classiUcation  of  the  estates 
and  rights  in  lands  subject  to  be  taken  for  public  use : 

1.  A  fee  simple,  when  taken  for  public  buildings  or 
grounds,  or  for  permanent  buildings,  for  reservoirs  and 
dams,  and  permanent  flooding  occasioned  thereby,  or  for 
an  outlet  for  a  flow,  or  a  place  for  the  deposit  of  debris  or 
tailings  of  a  mine; 

2.  An  easement,  when  taken  for  any  other  use; 

3.  The  right  of  entry  upon  and  occupation  of  lands,  and 
the  right  to  take  therefrom  such  earth,  gravel,  stones, 
trees,  and  timber  as  may  be  necessary  for  some  public 
use.    [In  effect  July  Ist,  1874.] 

Subdivision  2.  Easement  of  corporation— 19  CaL  579. 

§  1240.  The  private  property  which  may  be  taken  un- 
der this  title,  includes : 

1.  All  real  property  belonging  to  any  person; 

2.  Lands  belonging  to  this  State,  or  to  any  county,  in- 
incorporated  city,  or  city  and  county,  village,  or  town, 
not  appropriated  to  some  public  use; 

3.  Property  appropriated  to  public  use;  but  such  prop- 
erty shall  not  be  taken  unless  tor  a  more  necessary  i)ublio 
use  than  that  to  which  it  has  been  already  appropriated; 

4.  Franchises  for  toll  roads,  toll  bridges,  and  ferries, 
and  all  other  franchises;  but  such  franchises  shall  not  be 
taken  unless  for  free  highways,  railroads,  or  other  more 
necessary  public  use; 

6.  All  rights  of  way  for  any  and  all  the  purposes  men- 
tioned in  section  twelve  hundred  and  thirty-eight,  and 
any  and  all  structures  and  improvements  thereon,  and 
the  lands  held  or  used  in  connection  therewith  shall  be 
subject  to  be  connected  with,  crossed,  or  intersected  by 
any  other  right  of  way  or  improvements,  or  structures 
thereon.  They  shall  also  be  subject  to  a  limited  use,  in 
common  with  the  owner  thereof,  when  necessary;  but 
BU€h  uses^  crossings,  intersections,  and  connections  shall 
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be  made  in  manner  most  compatible  with  the  greatest 
publio  benefit  and  least  private  injury; 

().  All  classes  of  private  property  not  enumerated  may 
be  taken  for  public  use,  when  such  taking  is  authorized 
by  law. 

Private  property  taken— refers  to  other  property  than  money,  28 

Rights  of  rival  corporations— 23  Cal.  923;  36  Cal.  639. 
SUDDivisioir  8.  More  necessary  public  use— see  sec.  1241,  snbd.  t. 
SUBDIVISION  5.   Orossings-eee  sec.  1247,  subd.  1. 

§  1241.  Before  property  can  be  taken,  it  must  appear: 

1.  Tbat  the  use  to  which  it  is  to  be  applied  is  a  use  au- 
thorized by  law; 

2.  That  the  taking  is  necessary  to  such  use; 

<).  If  already  appropriated  to  some  public  use,  that  the 
public  use  to  which  it  is  to  be  applied  is  a  more  necessary 
public  use. 

It  must  appear— misrepresentations  correctable,  53  CaL694. 

SUBDivisioir  2.   Taking  necessary— question  for  Jury,  50  CaL  508. 

Subdivision  3.  Public  use— 18  CaL  229;  23  Cal.  823. 

§  1242.  In  all  cases  where  land  is  required  for  public 
use,  the  State,  or  its  agents  in  charge  of  such  use,  may 
survey  and  locate  the  same;  but  it  must  be  located  in  the 
manner  which  will  be  most  compatible  with  the  ^eatest 
publio  good  and  the  least  private  injurv,  and  subject  to 
the  provisions  of  section  twelve  hundred  and  forty-seven. 
The  State,  or  its  agents  in  charge  of  such  public  use,  may 
enter  upon  the  land  and  make  examination,  surveys  una 
maps  thereof,  and  such  entry  shall  constitute  no  cause  of 
action  in  favor  of  the  owners  of  the  land,  except  for  in- 
juries  resulting  from  negligence,  wantonneiss,  or  malice. 

State  or  its  age^j^s— Civil  Code,  sec.  1001. 

§  1243.  All  proceedings  under  this  title  must  be 
brought  in  the  Superior  Court  of  the  county  in  which  the 
property  is  situated.  They  must  be  commenced  by  filing 
a  complaint  and  issuing  a  summons  thereon.  [In  effect 
April  26th,  1880.] 

Oomplaint— sec.  1244:  generally,  sec.  426,  and  notes. 

Summons— sec.  1245:  generally,  sec.  406et*eq, 

§  1244.  The  complaint  must  contain: 

1.  The  name  of  the  corporation,  association,  oommisslon^ 
or  person  in  charge  of  the  public  use  for  which  the  prop- 
erty is  sought,  who  mast  be  styled  plaintiff; 

2.  The  names  of  all  owners  and  claimants  of  the  prop« 
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erty,  if  known,  or  a  statement  that  they  are  unknown, 
who  mast  be  styled  defendants; 

3.  A  statement  of  the  right  of  the  plaintiff; 

4.  If  a  light  of  way  be  sought,  the  complaint  must  show 
the  location,  general  route,  and  terminiy  and  must  be  ac- 
companied with  a  map  thereof,  so  far  as  the  same  is  in- 
volved in  the  action  or  proceeding; 

5.  A  description  of  each  piece  of  land  sought  to  be 
taken,  and  whether  the  same  includes  the  whole  or  only 
a  part  of  an  entire  parcel  or  tract.  All  parcels  lying  in 
the  county,  and  required  for  tlie  samo  public  use,  may  be 
included  in  the  same  or  separate  proceedings,  at  the 
option  of  the  plaintiff,  but  the  court  may  consolidate  or 
separate  them  to  suit  the  convenience  of  parties. 

When  application  for  the  condemnation  of  a  right  of 
way  for  the  purposes  of  sewerage  is  made  on  behalf  of  a 
settlement,  or  of  an  incorporated  village  or  town,  the 
board  of  supervisors  of  the  county  may  be  named  aa 
plaintiff.    [In  effect  April  2Gth,  1880.J 

Oontents  of  complaint— subd.  I.  plaintiffs,  27  Cal.  171:  subd.  3,equl- 
table  claimants  need  not  be  named,  Al  Cal.  138:  subd.  3,  statement  of 

SlalntlfT  N  right;  must  show  futile  attempt  to  purchase,  etc.,  23  Cal.  323: 

§  1245.  The  clerk  must  issue  a  summons,  which  must 
contain  the  names  of  the  parties,  a  general  description  of 
the  whole  property,  a  statement  of  the  public  use  for 
wliich  it  is  sought,  and  a  reference  to  the  complaint  for 
descriptions  of  tlie  respective  parcels,  and  a  notice  to  the 
defendants  to  appear  and  show  cause  why  the  property 
described  should  not  be  condemned  as  prayed  for  in  the 
complaint.  In  all  other  particulars  it  must  be  in  the  form 
of  a  summons  in  civil  actions,  and  must  be  served  in  lilve 
maimer. 

Snmmnns  generallf— contents,  sec.  407  et  ieq.i  service,  sec.  410  et 
§eq.  • 

Notice  to  defendants- Jurisdictional,  24  CaL  427;  27  Cal.  171. 

§  1246.  All  persons  in  occupation  of,  or  having  or 
claiming  an  interest  in,  any  of  the  property  described  in 
the  complaint,  or  in  the  damages  for  the  taking  thereof, 
though  not  named,  may  appear,  plead,  and  defend,  each 
in  respect  to  his  own  property  or  interest,  or  that  claimed 
by  him,  in  like  manner  as  if  named  in  the  complaint. 

Occupants— deemed  owners,  7  Cal.  577. 

Interest  in  the  property— adverse,  47  Cal.  M9. 

Appearance— 48  Cal.  19:  generally,  sec.  1014. 

Plead  and  defend— cross^omplalnc.  47  Cal.  549:  proceedings  byrlTal 
florpocations.  23  CaL  323;  81  CaL  215;  36  CaL  630. 
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§  1247.  The  court  shall  have  power: 

1.  To  regulate  and  determine  the  place  and  manner  of 
making  connections  and  crossings,  or  of  enjoying  the 
common  use  mentioned  in  the  fifth  subdivision  of  section 
twelve  hundred  and  forty; 

2.  To  hear  a  nd  determine  all  adverse  or  conflicting  claims 
to  the  property  sought  to  be  condemned,  and  to  the  dam- 
ages therefor; 

3.  To  determine  the  respective  rights  of  different  par- 
ties seeking  condemnation  of  the  same  property. 

§  1248.  The  court,  jury,  or  referee  must  hear  such  leeal 
testimony  as  may  be  offered  by  any  of  the  parties  to  flie 
proceedings,  and  thereupon  must  ascertain  and  assess: 

1.  The  value  of  the  property  sought  to  be  condemned, 
and  all  improvements  thereon  pertaining  to  the  realty, 
and  of  each  and  every  separate  estate  or  interest  therein; 
if  it  consists  of  different  parcels,  the  value  of  each  parcel 
and  each  estate  or  interest  therein  shftll  be  separately  as- 
sessed; 

2.  If  the  property  sought  to  be  condemned  constitutes 
only  a  part  of  a  larger  parcel,  the  damages  which  will  ac- 
crue to  the  portion  not  sought  to  be  condemned,  by  roA- 
son  of  its  severance  from  the  portion  sought  to  be  con- 
demned, and  the  construction  of  the  improvement  in  thcf 
manner  proposed  by  the  plaintiff; 

3.  Separately,  how  much  the  portion  not  sought  to  be 
condemned,  and  each  estate  or  interest  therein,  will  be 
benefited,  if  at  all,  by  the  construction  of  the  improve- 
ment proposed  by  the  plaintiff;  and  if  the  benefit  shall 
be  equal  to  the  damages  assessed  under  subdivision  two, 
the  owner  of  the  parcel  shall  be  allowed  no  compcDsation 
except  the  value  of  the  portion  taken ;  but  if  the  benefit 
shall  be  less  than  the  damages,  so  assessed,  the  former 
shall  be  deducted  from  the  latter,  and  the  remainder  shall 
be  the  only  damages  allowed  in  addition  to  the  value; 

4.  If  the  property  Bonp:ht  to  be  condemned  be  water  or  the  use 
of  water,  be;oiiging  to  riparian  owners,  or  appurtenant  to  any 
lands,  how  much  the  lanus  of  the  riparian  owner,  or  the  lands 
to  wLich  the  yroperty  sought  to  be  oondemnt  d  is  a'^purtenant, 
will  be  benefited,  if  at  all,  by  a  diversion  of  water  from  its 
natural  course,  by  the  construction  and  maintenance,  by  tlie 
pv^rBon  or  corporation  in  whose  favor  the  right  of  eminent  do- 
main is  exercised,  of  works  for  the  distributiim  ai'd  convenient 
delivery  of  water  ui>on  Faid  lands;  and  such  benefit,  if  any, 
(-  hall  be  deducted  from  any  damages  awarded  the  owner  of  such 
property; 
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6.  If  the  property  Foaglit  to  be  condeir.ned  be  for  a  rail- 
road, the  cobt  of  g  od  aud  sufficient  knc.s  along  the  Ine  of 
snch  rai.road,  aud  the  cost  of  cattle  guardd  where  fences  may 
cross  the  line  of  huch  railroa.l ; 

Gu  As  far  as  practicable,  C(>mp^nsa'ion  must  be  assessed  for 
each  source  of  damages  separately.  [In  effect  March  19, 1889.] 

§  1249.  For  the  purpose  of  assessing  compensation 
and  damages,  the  rlglit  thereto  shall  be  deemed  to  have 
accrued  at  the  date  of  the  summons,  and  its  actual  value, 
at  that  date,  shall  be  the  measure  of  compensation  for  all 
property  to  be  actually  taken,  and  the  basis  of  damages 
to  property  not  actually  taken  but  injuriously  affected, 
in  all  cases  where  such  damages  are  allowed  as  provided 
in  section  twelve  hundred  and  forty-eight.  If  an  order 
be  made  letting  the  jilaintiff  into  possession,  as  provided 
in  section  twelve  hundred  and  tiity-four,  the  compensa- 
tion aud  damages  awarded  sliall  draw  lawful  interest 
from  the  date  of  such  order.  No  Improvements  put  upon 
the  property,  subsequent  to  the  date  of  the  service  of 
summons  shall  be  included  in  the  assessment  of  compen- 
sation or  damages. 

Oompensation-oii  comlematlon:  generally,  3  CaL69;  4  Gal.  414;  14 
Cal.  lOU:  HJCal.  l.Vl,?!^:  I3Cal.  22U:  19  Cal.  47;  22  Cal.  261,  434;  23  Cal. 
S2:j;  24  Cal.  427;  27  CaL  171, 613;  '28  Cal.  345,  662;  31  Cal.  215,  406;  32  CaL 
241.500. 

Damages— when  not  special,  50  Cal.  90. 

§  1250.  If  the  title  attempted  to  be  acquired  is  found 
to  be  defective  from  any  cause,  the  plaintiff  mav  again 
institute  proceedings  to  acquire  the  same,  as  in  this  title 
prescribed. 

§  1251.  The  plaintiff  must,  within  thirty  days  after     1251 
final  judgment,  pay  the  sum  of  money  assessed;  but  may,    ,^p^ 
at  the  time  of  or  before  payment,  elect  to  build  the  fences    ^"*  '" 
aud  cattle  guards,  and  if  he  so  elect,  shall  execute  to  the 
defendant  a  bond,  with  sureties  to  be  approved  by  the 
court  in  double  the  assessed  cost  of  the  same,  to  build 
such  fences  and  cattle  guards  within  eighteen  mouths 
from  the  time  the  railroad  is  built  on  the  land  taken,  and 
if  such  bond  be  given,  need  not  pay  the  cost  of  such 
fences  and  cattle  guards.    In  an  action  on  such  bond,  the 
plaintiff  may  recover  reasonable  attorney's  fees. 

S  1252.  Payment  may  be  made  to  the  defendants  en- 
titled thereto,  or  the  money  may  be  deposited  in  court 
for  the  defendants,  and  be  distributed  to  those  entitled 
thereto.    If  the  money  be  not  so  paid  or  deposited,  the 
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defendants  may  have  execution  as  in  ciyil  cases,  and  if 
the  money  cannot  be  made  on  execution,  the  conrt,  upon 
a  showing  to  that  effect,  must  set  aside  and  annul  the  en- 
tire proceedings,  and  restore  possession  of  the  property  to 
the  defendant,  if  possession  has  been  taken  by  the  plaint- 
iff. 
Payment  made— to  whom,  6  Cal.  639. 

§  1253.  When  payments  have  been  made,  and  the 
bond  given,  if  the  plaintiff  elects  to  give  one,  as  required 
by  the  last  two  sections,  the  court  must  make  a  ftn>>l 
order  of  condemnation,  which  must  describe  the  property 
condemned,  and  the  purposes  of  such  condemnation.  A 
copy  of  the  order  must  be  tiled  in  the  office  of  the  recorder 
of  the  county,  and  thereupon  the  property  described 
therein  shall  vest  in  the  plaintiff  for  the  purposes  therein 
specified. 

§  1254.  At  any  time  after  trial  and  judgment  entered, 
1254       or  pending  an  appeal  from  the  jadgment  to  the  Supreme 
cop       Court,  whenever  the  plaintiff  shall  have  paid  into  court, 
95  221      for  the  defendant,  the  full  amount  of  the  judgment,  and 
1234        such  further  sum  as  may  be  required  by  the  court  as  a 
im^isiR      fund  to  pay  any  further  damages  and  costs  that  may  be 
104  22      recoverecl  in  said  proceeding,  as  well  as  all  damages  that 
may  be  sustained  by  the  defendant,  if,  for  any  cause,  the 
property  shall  not  be  finally  taken  for  public  use,  the  Supe- 
rior Court  in  which  the  proceeding  was  tried  may,  upon 
notice  of  not  less  than  ten  days,  authorize  the  plaintiii,  if 
already  in  possession,  to  continue  therein,  and,  if  not, 
tlieu  to  take  possession  of  and  use  the  property  during 
the  pendency  of  and  until  the  final  conclusion  of  the  liti- 
gation, and  may,  if  necessary,  stay  all  actions  and  pro- 
ceedings against  the  plaintiff  on  account  thereof.    Tho 
defendant,  who  is  entitled  to  the  money  paid  into  court 
for  him  upon  any  judgment,  shall  be  entitled  to  demand 
and  receive  the  same  at  any  time  thereafter  upon  obtain- 
ing an  order  therefor  from  the  court.    It  shall  be  the  duty 
of  the  court,  or  a  judge  thereof,  upon  apnlication  being 
made  by  such  defendant,  to  order  and  direct  that  tho 
money  so  paid  into  court  for  him  ba  delivered  to  him  ui'ton 
his  tiling  a  satisfaction  of  the  judgment,  or  upon  his  filing 
a  receipt  therefor,  and  an  abandonment  of  all  defenses  to 
the  action  or  proceeding,  except  as  to  the  amount  of  dam- 
ag[es  that  he  may  be  entitled  to  in  the  event  that  a  new 
trial  shall  be  granted.    A  payment  to  a  defendant,  as 
aforesaid,  shall  be  held  to  be  an  abandonment  by  such 
defendant  of  all  defenses  interposed  by  him,  except- 
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in^  his  claim  for  greater  compensation.  In  ascer- 
taining the  amonnt  to  be  paid  into  court,  the  court 
shall  take  care  that  the  same  be  sufficient  and  adequate. 
The  payment  of  the  money  in  court,  as  hereinbefore 
provided  for,  shall  not  discharge  the  plaintiff  from  liar 
Dllity  to  keep  the  said  fund  full  and  without  diminution; 
hut  8uch  money  shall  be  and  remain,  as  to  all  accidents, 
defalcations,  or  other  contingencies,  (as  between  the 
parties  to  the  proceedings)  at  the  risk  of  the  plaintiff,  and 
shall  so  remain  until  the  amount  of  the  compensation  or 
damages  is  linally  settled  by  judicial  determination,  and 
until  the  court  awards  the  money,  or  such  part  thereof  as 
shall  be  determined  upon,  to  the  defendant,  and  until  he 
is  authorized  or  required  by  rule  of  court  to  take  it.  If, 
for  any  reason,  the  money  shall  at  any  time  be  lost,  or 
otherwise  abstracted,  or  withdrawn,  through  no  fault  of 
tlie  defendant,  the  court  shall  require  the  plaintiff  to 
make  and  keep  the  sum  good  at  all  times  until  the  litiga* 
tion  is  finally  brouglit  to  an  end,  and  until  paid  over  or 
made  payable  to  the  defendant  by  order  of  court,  as  above 
provided ;  and  until  such  time  or  times  the  county  clerk 
shall  be  deemed  to  be  the  custodian  of  the  money,  and 
shall  be  liable  to  the  plaintiff  upon  his  official  bond  for 
the  same,  or  any  part  thereof,  in  case  it  be  for  any  reason 
lost  or  otherwise  abstracted  or  withdrawn.  The  court 
may  order  the  money  to  be  deposited  in  the  State  treas- 
ury, and  in  such  case  it  shall  be  the  duty  of  the  State 
treasurer  to  receive  all  such  moneys,  duly  receipt  for  and 
safely  keep  the  same  in  a  special  fund,  to  be  entered  on 
his  books  as  a  condemnation  fund  for  such  purpose,  and 
for  such  duty  he  shall  be  liable  to  the  ])laintiff  upon  his 
official  bond.  The  State  treasurer  shall  pay  out  such 
money  so  deposited  in  such  manner  and  at  such  times  as 
the  court  or  a  judge  tliereof  may,  by  order  or  decree, 
direct.  In  all  cases  where  a  new  trial  has  been  granted 
upon  the  application  of  the  defendant,  and  he  has  failed 
upon  such  trial  to  obtain  greater  compensation  than  was 
allowed  liim  upon  the  first  trial,  the  costs  of  such  new  trial 
shall  be  taxed  against  him.  [In  efVect  April  2(5tn,  1880.] 
Oompcnsation  belore  posssssion— required  by  Const.  1879,  see 
Cousi.  C;il.  art.  1,  sec.  14,  and  Lamb  v.  Schottler,  March  17th.  1880. 5 
l*af».c.L.  J.  140:  previous  accordant  rulinjfs,  4  Cal.  116;  7  Cal.  121,677: 
K':U.6.)5:  12Cal.6uO;  I'JCal.SWi;  14  Cal.  106;  20  Cal.  UJ;  44  Cal.  62:  4? 
Cal. 617:  SO  Cal.  2^4:  61  Cal.  236;  61  g;a.20<:  contra,  31  Cal.  633:  section 
before  1878,  providing  for  security  as  compensatlou,  held  unconstitu- 
tional In  03  Cal.  203. 

§  1255.  Costs  may  be  allowed  or  not,  and  if  allowed,   1255 
>&ay  be  apportioned  between  the  x^arties  on  the  same  or     cop 
adverse  sides,  in  the  discretion  of  the  court.  98  2C2 

1255 
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§  1256w  Except  as  otherwise  provided  in  this  title,  the 
proyisions  of  part  two  of  this  Code  are  applicable  to  and 
constitute  the  rules  of  practice  in  the  proceedings  men- 
tioned in  this  title. 

A^joumments— do  not  divest  Jurisdiction,  27  OftL  171. 
Vacating  incidental  orders— in  eminent  domain,  iJ  GaL  70. 
Jury— to  pass  on  need  of  taking,  ISO  Cal.  605. 

§  1257.  The  provisions  of  part  two  of  this  Code,  rela- 
1267  tive  to  new  trials  and  appeals,  except  in  so  far  as  they  are 
.^P  inconsistent  with  the  provisions  of  this  title,  apply  to  tha 
27  proceedings  mentioned  in  this  title;  provided,  that  upon 
the  payment  of  the  sum  of  money  assessed,  and  upon  the 
execution  of  the  bond  to  build  the  fences  and  cattle- 
guards,  as  i)rovided  in  section  twelve  hundred  and  fifty- 
one,  the  plaintiff  shall  be  entitled  to  enter  into,  improve, 
and  hola  possession  of  the  property  sought  to  be  con- 
demned, (if  not  already  in  possession,  as  provided  in  seo- 
tion  twelve  hundred  and  fiity-four)  and  devote  the  same 
to  the  public  use  in  question;  and  no  motion  for  new 
trial  or  appeal  shall,  after  such  payment  and  filing  of 
such  bond,  as  aforesaid,  in  any  manner  retard  the  con- 
templated improvement.  Anv  money  which  shall  have 
been  deposited,  as  provided  in  section  twelve  hundred 
and  fifty-four,  may  be  applied  to  the  payment  of  the 
money  assessed,  and  the  remainder,  if  any  there  be,  shall 
be  returned  to  the  plaintiff.    [In  effect  April  1st,  1878.] 

New  trials— see  Bbfebbb,  report  of  commissioners,  setting  aside, 
etc.,  under  sec.  1248». 

Appeal— from  proceedings  for  condemnation  of  land,  29  CaL  113;  4$ 
Cal.  139. 

§  1258.  With  relation  to  the  acts  passed  at  the  present 
session  of  the  Legislature,  this  title  must  be  construed  in 
the  same  manner  as  if  this  Code  had  been  passed  on  tha 
last  day  of  this  session,  and  from  and  after  the  time  this 
Code  takes  effect,  all  laws  of  this  State  in  relation  to  the 
taking  of  private  property  for  public  uses  are  abolished, 
and  all  proceedings  had  in  the  exercise  of  the  powers  of 
eminent  domain  must  conform  to  the  provisions  of  this 
title. 

§  1259.  Title  seven  of  part  three  of  the  Code  of  Civil 
Procedure  of  the  State  of  California  (this  title)  shall  be  in 
force  and  effect  from  and  after  the  fourth  day  of  April, 
one  thousand  eight  hundred  and  seventy-two. 

Section  added— by  Act  of  April  1st,  1872;  same  applies  to  remaining 
sections  of  tbis  title. 
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§  1260.  From  and  after  the  time  this  title  takes  effect, 
it  must  be  construed  in  the  same  manner  as  it  would  be 
were  nections  four  and  seventeen  of  this  Code  in  forco 
and  effect. 

§  1261.  No  proceeding  to  enforce  the  right  of  eminent 
domain  commenced  before  this  title  takes  effect,  is  affect- 
ed by  t]ie  provisions  of  this  title. 

§  1262.  Until  the  flrst  day  of  January,  one  thousand 
eight  liundred  and  seventy-three,  at  twelve  o'clock  noon, 
the  provisions  of  sections  twelve  hundred  and  iifty-siz 
and  twelve  hundred  and  fifty-seven  of  this  title  are  sus- 
pended ;  and  until  then,  except  as  otherwise  x)rovided  in 
this  title,  tlie  rules  of  pleading  and  practice  in  civil  ac- 
tions now  in  force  in  tills  State  are  applicable  to  the  pro- 
ceedings mentioned  in  this  title,  and  constitute  the  rules 
of  pleading  and  practice  therein. 

§  1263.  Nothing  in  this  Cod^  must  be  construed  to 
abrogate  or  repeal  any  statute  providing  for  the  taking  of 
property  in  any  city  or  town  for  street  purposes. 


TITLE  VnL 
OF  ESCBXSATBD  ESTATES. 

I  un.  Manner  of  commeneiiig  proceedings  relatlye  to  esehested  eSi 
tates. 

11270.   Receiver  of  renti  and  profits  may  be  appointed. 
1271.   Appearance,  nleadliifrs.  aud  trial. 
1272.   ProceediuKS  uy  persous  claiming  escheated  estates. 

§  1269.  When  the  attorney-general  is  informed  that 
any  real  estate  has  escheated  to  this  State,  he  must  file 
an  information  in  behalf  of  the  State  in  the  Superior  Court 
of  the  county  in  which  such  estate,  or  any  part  thereof, 
is  situated,  setting  forth  a  description  of  the  estate,  the 
name  of  the  person  last  seized,  the  name  of  the  occupant 
and  person  claiming  such  estate,  if  known,  and  the  facts 
and  circumstances  m  consequence  of  which  the  estate  is 
claimed  to  have  escheated,  with  an  allegation  that,  by 
reason  thereof,  the  State  of  California  has  right  by  law  to 
such  estate.  Upon  such  information,  a  summons  must 
issue  to  such  person,  requiring  him  to  appear  and  answer 
the  information  within  the  time  allowed  by  law  in  civil 
actions;  and  the  court  must  make  an  order  setting  forth 
briefly  the  contents  of  the  inf  ormation^  and  ra^uixlng  all 
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persons  interested  in  the  estate  to  appearand  show  cause, 
if  any  they  have*  within  forty  days  from  the  date  of  the 
order,  why  the  same  should  not  vest  in  this  State;  which 
order  must  be  published  for  at  least  one  month  from  the 
date  thereof^  in  a  newspaper  published  in  the  county,  if 
one  be  published  therein,  and  in  case  no  newspaper  is 
published  in  the  county,  in  some  other  newspaper  in  this 
btate.    [In  effect  April  16th,  1880.] 

Unclaimed  realtf— of  nonoresident  aliens,  escheats  to  State,  CItII 
Code,  sec.  672;  5  Cal.  373;  13  Gal.  159;  M[y.  P.  Bep.  19. 

Non-resident  aliens— rights  ffonerallf,  2  Cal.  558:  5  Cal.  373.  381;  • 
Cal.  250;  12  Cal.  450;  13  Cal7l59;  18  Cal.  217;  26  Cai.  455;  32  Cal.  376. 

§  1270.  The  court,  upon  the  information  being  Aled, 
and  upon  the  application  of  the  attorney-general,  either 
before  or  after  answer,  upon  notice  to  the  party  claiming 
Buch  estate  if  known,  may,  upon  sufficient  cause  therefor 
being  shown,  appoint  a  receiver  to  take  charse  and  re- 
ceive the  rents  and  profits  of  the  same  until  tne  title  to 
such  real  estate  is  Unally  settled. 

Appoint  a  receivei^-see  generally,  sees.  664-M9. 

§  1271.  All  persons  named  in  the  information  may 
appear  and  answer,  and  may  traverse  or  deny  the  facts 
stated  in  the  information,  the  title  of  the  State  to  lands  and 
tenements  therein  mentioned,  at  any  time  before  the  time 
for  answering  expires,  and  any  other  person  claiming  an 
interest  in  such  estate  may  appear  and  be  made  a  defend- 
ant, and  by  motion  for  that  purpose  in  open  court  within 
the  time  allowed  for  answerins ;  and  if  no  person  appears 
and  answers  within  the  time,  then  judgment  must  be  ren- 
dered, that  the  State  be  seized  of  the  lands  and  tenements 
in  such  information  claimed.  But  if  any  person  appear 
and  deny  the  title  set  up  by  the  State,  or  traverse  any 
material  fact  set  forth  in  the  information,  the  issue  of  fact 
must  be  tried  as  issues  of  facts  are  tried  in  civil  actions. 
If,  after  the  issues  are  tried,  it  appears  from  the  facts 
found  or  admitted  that  the  State  Has  good  title  to  the 
land  and  tenements  in  the  information  mentioned,  or  any 
part  thereof,  judgment  must  be  rendered  that  the  State 
DO  seized  thereof,  and  recover  costs  of  suit  against  the  de- 
fendants. In  any  judgment  rendered,  or  that  has  here- 
tofore been  rendered  by  any  court  of  competent  jurisdic- 
tion, escheating  real  property  to  the  State,  on  motion  of 
the  attorney-general,  the  court  shall  make  an  order  that 
said  real  property  be  sold  by  the  sheriff  of  the  county 
where  the  same  is  situate,  at  public  sale,  for  gold  coin, 
after  giving  such  notioe  of  the  time  and  place  of  sale  as 
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may  be  prescribed  by  tbe  court  in  tbe  said  order;  that  the 
sheriff  Pliall,  within  five  days  after  such  sale,  make  a  re- 
port thereof  to  the  court,  and  upon  the  liearing  of  snid 
report,  the  court  may  examine  the  said  report  and  wif- 
Dosses  in  relation  to  the  same,  and  if  the  proceedings  were 
unfair,  or  the  sum  bid  disproportionate  to  the  value,  and 
if  it  appear  that  a  sum  exceeding  such  bid  at  least  ten  per 
cent.,  exclusive  of  the  expense  of  a  new  sale,  may  be  ob- 
tained, the  court  may  vacate  the  sale,  and  direct  another 
sale  to  be  had.  of  which  notice  must  be  given,  and  tho  Rale 
in  all  respects  conducted  as  if  no  previous  sale  had  taken 
place.  I  f  an  offer  of  ten  per  cent,  more  in  amount  than  t Iih  t 
nnmed  in  the  report  bo  made  to  the  court  in  writing,  by  a 
responsible  perrtou,  the  court  may,  in  its  discretion,  ac- 
cept such  oCTer,  and  contirm  the  sale  to  such  person,  or  or- 
der a  new  sale.  If  it  appears  to  the  court  tliat  the  sale 
was  legally  made,  an<l  fairly  conducted,  and  that  tbe  sum 
bid  is  not  disproportionate  to  the  value  of  the  property 
Bold,  and  that  a  greater  sum  than  ten  per  cent.,  exclusive 
of  the  expense  of  a  new  sale,  cannot  be  obtained,  or  if  the 
increased  bid  above  mentioned  be  made  and  accepted  by 
the  court,  the  court  must  make  an  order  conllrming  the  sale, 
and  directing  the  sheriff,  in  the  name  of  the  State,  to  exe- 
cute to  purchaser  or  purchasers  a  conveyance  of  said  prop- 
erty sold;  and  said  conveyance  shall  vest  in  the  purchaser 
or  purcliasers  all  the  right  and  title  of  the  State  therein,  and 
the  sberiiT  shall,  out  of  the  proceeds  of  such  sale,  pay  the 
cost  of  said  proceedings  incurred  on  behalf  of  the  State, 
including  the  expenses  of  making  such  sale,  and  also  an 
attorney  s  fee,  if  additional  counsel  was  employed  in  said 
proceedings,  to  be  fixed  by  the  court,  not  exceeding  ten 
per  cent,  on  the  anK>unt  of  such  sale,  and  the  residue 
thereof  shall  be  paid  by  said  sheriff  into  the  State  treas- 
ury.   [In  effect  March  2nd,  1881.] 

Prooeedings— ftppearance,  sec.  1014  and  note;  answer,  sec.  437  and 
Botea;  Judgment,  hocs.  6dft.  664.  an^l  notes;  trial,  sees.  600-645;  issue  of 
tmt,  sees.  MO,  Uri;  coHts,  sec.  1021  et  seq, 

§  1272.  Within  twenty  years  after  judgment  in  any 
proceeding  had  under  this  title,  a  person  not  a  party  or 
privy  to  such  proceeding  mav  tile  a  petition  in  the  Supe- 
rior Court  of  the  County  of  Sacramento,  showing  his 
claim  or  right  to  the  property,  or  the  proceeds  thereof. 
A  copy  of  such  petition  must  be  served  on  the  attorney- 
general  at  least  tweuty  days  before  tho  hearing  of  the  pe- 
tition, who  must  answer  the  same;  and  tho  court  there- 
upon must  try  the  issue  as  issues  are  tried  in  civil  actions, 
and  if  it  be  determined  that  such  person  is  entitled  to  thd 
CoDB  Civ.  Fkoo.— OY. 
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property,  or  the  proceeds  thereof,  it  must  order  the  prop- 
erty, if  it  has  not  been  sold,  to  be  delivered  to  him,  or  if 
it  has  been  sold  and  the  proceeds  paid  into  the  State 
treasury,  then  it  must  order  the  controHer  to  draw  his 
warrant  on  the  treasury  for  the  payment  uf  tlie  same,  but 
without  interest  or  cost  to  the  State,  a  copy  of  which  or- 
der, under  the  seal  of  the  court,  shall  be  a  sufhcient 
voucher  for  drawing  such  warrant.  All  persons  who  fail 
to  appearand  iile  their  petitions  within  tlie  time  limited 
are  forever  barred;  savmg,  however,  to  infants,  married 
women,  and  persons  of  unsound  mind,  or  persons  beyond 
the  limits  of  the  United  States,  the  right  to  appear  and 
lile  their  petitions  at  any  time  within  the  time  limited,  or 
live  years  after  their  respective  disabilities  cease,  [in 
effect  April  IGth,  1880.] 

Non-resident  aliens— unclaimed  realty  of,  and  rights  generaUy,  see. 
IM8,  notes. 
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TITLE  IX. 
OF  CHANQE  OF  KAMES. 

1275.  Jurisdiction. 

1276.  Application  for  change  of  name,  how  made. 

il277.  Publication  of  netitl-  n  for. 

1278.  Hearing  of  application  and  remonstrance. 

1279.  Beturn  by  county  clerk. 

g  1275.  Applications  for  change  of  names  must  be 
heard  and  determined  by  the  Superior  Courts.  [In  effect 
April  23d,  1«80.] 

§  1276.  All  applications  for  change  of  names  must  be 
made  to  the  Superior  Court  of  the  county  where  the  per- 
son whose  name  is  proposed  to  be  changed  resides,  by  pe- 
tition, signed  by  such  person;  and  if  such  person  is  under 
twenty-one  years  of  age,  if  a  male,  and  under  the  age  of 
eighteen  years,  if  a  female,  by  one  of  the  parents,  if  living, 
or  if  both  be  dead,  then  by  the  guardian ;  and  if  there  be  no 
guardian,  then  by  some  near  relative  or  friend.  The  pe- 
tition must  specify  the  place  of  birth  and  residence  of 
such  person,  his  or  her  present  name,  the  name  proposed, 
and  the  reason  for  such  change  of  name ;  and  must,  if  the 
father  of  such  person  be  not  living,  name,  as  far  as  known 
to  the  petitioner,  the  near  relatives  of  such  person,  and 
their  place  of  residence.  Any  religious,  benevolent,  liter- 
ary, scientitic,  or  other  corporation,  or  any  corporation 
bearing  or  having  for  its  name,  or  using  or  being  known 
by  the  name  of,  any  benevolent  or  charitable  order  or  so- 
ciety, may  by  petition,  apply  to  the  Superior  Court  of 
the  county  in  which  its  articles  of  incorporation  were  orig- 
inally filed^  or  in  which  the  property  of  such  incorporation 
is  situated,  for  a  change  of  its  corporate  name.  Such  pe- 
tition must  be  signed  by  a  majority  of  the  Directors  or  Trus- 
tees of  the  corporation,  and  must  specify  the  date  of  the 
formation  of  the  corporation,  its  present  name,  the  name 
proposed,  and  the  reason  for  such  change  of  name.  Upon 
filing  such  petition  on  behalf  of  such  corporation,  the 
same  proceedings  shall  be  had  as  upon  applications  for 
changes  of  names  of  natural  persons,  and  no  banking  cor- 
poration hereafter  organized  shall  adopt  or  use  the  name 
of  any  friendly  association.     [In  effect  March  12th,  1885.] 

§  1277.  A  copy  of  such  petition  must  be  published  for 
four  successive  weeks,  in  some  newspaper  printed  in  tho 
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county,  if  a  newspaper  be  printed  therein,  but  if  no 
newspaper  be  printed  in  the  county,  a  copy  of  such  peti- 
tion must  be  posted  at  three  of  the  most  public  x^laces  in 
the  county  for  a  like  period,  and  proofs  must  be  made  of 
such  publication  before  the  petition  can  be  considered. 

§  1278.  Such  application  must  be  heard  at  such  time 
AH  the  court  may  appoint,  .and  objections  may  be  tiled  by 
any  person  who  can,  in  such  objections,  show'to  tl»e  court 
gootl  reason  against  such  change  of  name.  On  the  hear- 
ing, the  court  may  examine  on  oath  any  of  the  petition- 
rrs,  remonstrants,  or  other  person.*!,  toucliing  the  ap]>lica- 
tion.  aud  may  make  an  order  changing  tlie  name,  or  di:»- 
missing  the  application,  as  to  the  court  may  seem  right 
anil  j)roper.   ^n  effect  April  2urd,  18tt0.] 

§  1279.  Each  county  clerk  shall,  annual Iv,  in  the 
mouih  of  January,  make  a  return  to  the  office  of  the  Sec- 
retary of  Stateof  all  changes  of  names  made  in  the  Su- 
)>erior  Court  of  his  county  under  this  title.  Such  return 
Khali  show  the  date  of  the  decree  of  the  court,  original 
name,  name  decreed,  and  residence.  Such  returns  shall 
bo  published  in  a  tabular  form  with  the  statutes  first  pub- 
lished thereafter.    [In  effect  April  23rd,  1880.] 
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TITLE  X 
OP  ARBITRATIONS. 

!1281.  What  may  lie  submitted  to  arbitration,  and  wben. 
12S2.  Submission  to  arbitration  to  bo  in  writing. 
1283.  Submission  may  be  entered  as  an  order  of  the  court.   BeTOCi^ 
tion. 
I  1284.  Powers  of  arbitrators. 
S  l*id&.  Majority  of  arbitrators  may  determine  any  question.   They 

must  be  swoni. 
I   128a.  Award  to  be  in  writing.    When  Judgment  to  be  entered. 

12JJ7.  Award  may  bo  vacated  in  certain  casos. 
'  I  1288.  Court  may,  on  motion,  modify  or  correct  the  award, 
j  i  1289.  Decision,  on  motion,  subject  to  appeal,  but  not  the  Judgment 

entered  liefore  motion. 
S  12&K).  If  submission  be  revoked  and  an  action  brought,  what  to  be 
recovered. 

§  1231.  Persons  capable  of  contracting  may  submit  to 
arbitration  any  controversy  which  might  be  the  subject  of 
a  civil  action  between  tliem,  except  a  question  of  title  to  %^Qig 
real  property  in  fee  or  for  life.  This  qualification  does 
not  include  questions  relating  merely  to  the  partition  or 
boundaries  or  real  property. 

Arbitration— statute  construed,  4  Cal.  1, 205. 

Submission  to  arbitration— <llscontinuaiico  of  cause  by,  I  Cal.  43: 
conclusive  effect  of,  3  Cal.  43 :  by  partner,  A  Cal.  345. 

Oontroversy  actionable— else  uo  basis  for  submission.  52  Cal.  159. 

Title  t3  real  property— question  of,  21  CaL  317;  42  Cal.  473;  52  CaL 
158:  partition,  23  Cal.  275. 

§  1282.  The  submission  to  arbitration  must  be  in 
writing,  and  may  be  to  one  or  more  persons. 

Submission  in  writing— penalty  in.  2^  Cal.  275 :  stipulation  against 
U>peal.  2  Cal.  74 ;  when  award  authorized  by, 21  Cal.  317 :  distinguished 
from  reference,  4  Cal.  1. 

One  or  more  persons-three  arbitrators,  majority  acting,  sec.  1285; 
also  sec.  1053. 

§  1283.  It  may  be  stipulated  in  the  submission  that  it 
be  entered  as  an  order  of  the  Superior  Court,  for  which 
purpose  it  must  be  filed  with  the  clerk  of  the  county 
where  the  parties,  or  one  of  them,  reside.  The  clerk 
must  thereupon  enter  in  his  register  of  actions  a  note  of 
the  submission,  with  the  names  of  the  parties,  the  names 
of  the  arbitrators,  the  date  of  the  submission,  when  filed, 
and  the  time  limited  by  the  submission,  if  any,  within 
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which  the  award  must  be  made.    When  so  entered,  the 

submission  cannot  be  revoked  without  the  consent  of 

both  parties.    The  arbitrators  may  be  compelled  by  the 

court  to  make  an  award,  and  the  award  may  be  enforced 

by  the  court  in  the  same  manner  as  a  judgment.    If  the 

submission  is  not  made  an  order  of  the  court,  it  may  be 

revoked  at  any  time  before  the  award  is  made.    [In  effect 

AprU  15th,  18b0.] 

Order  of  court— submission  made,  by  stipulation,  14  Cal.  890;  30  CaL 
218;  42  Cal.  125 :  but  court  must  have  jurisdiction,  9  Cal.  142. 

Register  of  actions— generally,  sec.  1052:  entry  and  authority,  SO 
Cal.  218:  43  Cal.  393. 

§  1284.  Arbitrators  have  power  to  appoint  a  time  and 
place  for  hearing,  to  adjourn  from  time  to  time,  to  admin- 
ister oaths  to  witnesses,  to  hear  the  allegations  and  evi- 
dence  of  the  parties,  and  to  make  an  award  thereon. 

Umpire  before  hearing— 23  Cal.  365. 

Make  an  award  thereon— time  governed  by  submission,  30  CaL  218. 

§  1285.  All  the  arbitrators  must  meet  and  act  together 
ppn  during  the  investigation;  but  when  met,  a  majority  may 
96  620  determine  any  question.  Before  acting,  they  must  be 
sworn  before  an  officer  authorized  to  administer  oaths, 
faithfully  and  fairly  to  hear  and  examine  the  allegations 
and  evidence  of  the  parties  in  relatioi^  to  the  matters  in 
controversy,  and  to  make  a  just  award  according  to  their 
understanding. 

Majority  acting— sec.  1053. 

Just  award— when  set  aside  for  illegality,  2  Cal.  74. 

§  1286.  The  award  uust  be  in  writing,  signed  by  the 
arbitrators,  or  a  majority  of  them,  and  aelivered  to  the 
parties.  When  the  submission  is  made  an  order  of  the 
court,  the  award  must  be  tiled  with  the  clerk,  and  a  note 
thereof  made  in  his  register.  After  the  expiration  of  live 
days  from  the  tiling  of  the  award,  upon  the  application  of 
a  party,  and  on  tiling  an  affidavit,  showing  that  notice  of 
llling  the  award  has  been  served  on  the  adverae  party  or 
his  attorney,  at  least  fouiidays  prior  to  such  application, 
and  that  no  order  staying  the  entry  of  judgment  has  been 
served,  the  award  must  be  entered  by  the  clerk  in  the 
judgment  book,  and  thereupon  has  the  effect  of  a  judg- 
ment. 

Award,  extent  of— 7  Cal.  312;  12  Cal.  331 ;  37  Cal.  197. 

Delivered  to  the  parties— afterward,  no  change  or  correction,  2  CaL 
322;  7  Cal.  312;  23  Cal.  365. 

iiiter  five  days— on  filing  affidavit,  31  Cal.  128. 

Entering  judgment  on  award— 1  Cal.  45;  4  Cal.  3;  14  CaL  S90ii 
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§  1287.  The  court,  on  motion,  may  vacate  the  award  ,12H7 
upon  either  of  the  following  grounds,  and  may  order  a  '  cop 
new  hearing  before  the  same  arbitrators,  or  not,  in  its .  ^  620 
discretion : 

1.  That  it  was  procured  by  corruption  or  fraud; 

2.  That  the  arbitrators  were  guilty  of  misconduct,  or 
committed  gross  error  in  refusing,  on  cause  sliown.  to 
postpone  the  hearing,  or  in  refusing  to  hear  pertinent  evi- 
dt^nce,  or  otherwise  acted  improperljr,  in  a  manner  by 
which  the  rights  of  the  party  were  prejudiced; 

3.  That  the  arbitrators  exceeded  tlieir  powers  in  making 
their  award;  or  that  they  refused,  or  improperly  omitted, 
to  consider  a  part  of  the  matters  submitted  to  them;  or 
that  the  award  is  indefinite,  or  cannot  be  performed. 

Award  conclusive— except  as  stated  in  section,  1  Gal.  45;  and  see 
S  Cal.  431. 

Vacating  award,  gronnds  for— Subd.  1,  fraud,  mistake,  or  accident, 
2  Cal.  74, 122;  4  Cal.  122, 205;  14  Cal.  3f)0.  Subd.  2,  miscouduct,  4  Cal.  2(15; 
31  Cal.  l'^:  contrary  to  law  and  evidence,  14  Cal.  390.  Subd.  3,  lu  ex- 
cess  of  powers, 21  Cal.  317 :  indefinite,  2  Cal.  599;  12  Cal.  331;  14  Cal.  390; 
37  Ca.  197. 

§  1288.  The  court  may,  on  motion,  modify  or  correct 
the  award,  where  it  appears:  1 288 

1.  That  there  was  a  miscalculation  in  figures  upon     ccp 
whicli  it  was  made,  or  that  there  is  a  mistake  in  the  de-  ^  ^'^ 
scription  of  some  person  or  property  therein; 

2.  When  a  part  of  the  award  is  upon  matters  not  sub- 
mitted, which  part  can  be  separated  from  other  parts,  and 
does  not  affect  the  decision  on  the  matters  submitted ; 

3.  When  the  award,  though  imperfect  in  form,  could 
have  been  amended  if  it  had  been  a  verdict,  or  the  imper- 
fection disregarded. 

Modifying  or  correcting  award— Subd.  2,  partially  good,  2  Cal.  74; 
9  Gal.  142. 

§  1289.  The  decision  upon  the  motion  is  subject  to 
appeal  in  the  same  manner  as  an  order  which  is  subject 
to  appeal  in  a  civil  action;  but  the  judgment  entered  be- 
fore a  motion  made  cannot  be  subject  to  appeal. 

Motion  to  vacate  or  modify  award— sees.  1287, 1288;  38  Gal.  286. 

Appealable  orders— sec.  939  and  notes. 

§  1290.  If  a  submission  to  arbitration  be  revoked,  and    1290 
an  action  be  brought  therefor,  the  amount  to  be  recovered      cop 
can  only  be  the  costs  and  damages  sustained  in  preparing  '  96  619 
for  and  attending  the  arbitration. 
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CHAPTEB  I. 
OF  JXTRISDICnON. 

1394.  .Tnrla<llctIon  of  Probate  Court  over  the  estate,  wben  eiBMclfletf. 
13M.  When  juriadlotion  decided  by  first  application. 

§  1294.  Wills  must  be  proved,  and  letters  testament- 
ary or  of  administration  is^nted: 

1.  In  the  county  of  which  the  decedent  was  a  resident 
at  the  time  of  his  death,  in  whatever  place  he  may  have 
died; 

2.  In  the  county  in  which  the  decedent  may  have  died, 
leaving  estate  therein,  he  not  being  a  resident  of  the 
State; 

3.  In  the  county  in  which  any  part  of  the  estate  may 
be,  the  decedent  having  died  out  of  the  State,  and  not 
resident  tliereof  at  the  time  of  his  death; 

4.  In  the  county  in  which  any  part  of  the  estate  may 
be,  the  decedent  not  being  a  resident  of  the  State,  and  not 
leaving  estate  in  the  county  in  which  he  died; 

fi.  In  all  other  cases,  in  the  county  where  application 
for  letters  is  lirst  made. 

J^bate  inatters--jariBdlctioii  of  Superior  Courts  in,  sec.  76.  subd.  4 : 
01  luruier  Probate  Courts,  see  under  Supbbseded  ConRTS,  sec.  l<rn. 

Subdivision  l.  Oonnty  of  decedent's  residenoe— 7  Cal.  215;  10 
Cal.  110;  17  CaL  233;  24  CaL  182;  Estate  of  Tittel,  My.  P.  Bep.  97;  228, 
237. 

SiTBoivisiov  ft.  Oonnty  where  application  first  made— see  see. 
12S6. 

§  1295.  When  the  estate  of  the  decedent  is  in  more 
than  one  county,  he  having  died  out  of  the  State,  and  not 
liavlnf;  been  a  resident  thereof  at  the  time  of  his  death, 
or  being  such  non-resident,  and  dying  within  the  State, 
and  not  leaving  estate  in  the  county  where  he  died,  the 
Superior  Court  of  that  county  in  which  api)lication  is  tirst 
XQade,  for  letters  testamentary  or  of  administration,  has 
exclusive  jurisdiction  of  the  settlement  of  the  estate. 
Un  effect  April  16th,  1880.] 

County  where  application  first  made— court  of,  bas  exclusive  Jurla> 
Jetton,  16  CaL  220. 
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CHAPTER  n. 
OF  THE  PROBATB  OF  WILLS. 

ABT.  I.    PSTITIOir,  NOTICB,  Aim  Pboof. 

II.     CONTKSTING  PBOBATU  OB*  WILL, 
ni.    PBOBATB  of  FORSION  WILLS. 

IV.  GoNTusTiKu  Will  aftbb  Pbobatb. 
V.  Pbobatb  of  Lost  ob  Dbstboyed  Will. 
YL  Pbobatb  of  Kunoufativb  Wills. 

ABTICLE  L 

PBTITIOK,  NOTIOB,  and  PttOOF. 

1298.  Cnstodlan  of  will  to  deliver  same,  to  wbooL  Penalty. 

1299.  Wlio  may  petition  for  probate  of  wilL 

1300.  Contents  of  petition. 

1301.  When  executor  forfeits  right  to  letters. 

1202.  Will  to  accompany  petition,  or  its  presentation  prayed  for  and 
how  enforced. 

il303.  Notice  of  petition  for  probate,  how  elyen. 
13M.  Heirs  and  named  executors  to  be  notified,  how. 
1805.  Petition  may  be  presented  to  Judge  at  chambers,  and  what 
Judge  may  do. 
I  1806.  Hearing  proof  of  will  after  proof  of  service  of  notice. 
p  13U7.  Who  may  appear  and  contest  the  will. 

J  1808.  Probate,  when  no  contest. 
1309.  OlQgrapJiic  wills. 

§  1298.  Every  custodian  of  a  will,  witbin  thirty  days 
after  receipt  of  information  that  the  maker  thereof  is 
dead,  must  deliver  the  same  to  the  Superior  Court  having 
jurisdiction  of  the  estate,  or  to  the  executor  named 
therein.  A  failure  to  comply  with  the  provisions  of  this 
section  makes  the  person  failing  responsible  for  all  dam- 
ages sustained  by  any  one  injured  thereby.  [In  effect 
April  16th,  1880.] 

Delivery  of  will  by  cnstodlan— Jurisdictional  slgnlflcance  of  pro- 
vision, 22  Cal.  397. 

1299  §  1299  Any  executor,  devisee,  or  legatee  named  in  any 
cop      will,  or  any  other  person  interested  in  the  estate,  may,  at 

98  620  any  time  after  the  death  of  the  testator,  petition  the 
court  having  jurisdiction  to  have  the  will  proved,  whetlier 
the  same  be  in  writing,  in  his  possession  or  not,  or  is  lost 
or  destroyed,  or  beyond  the  jurisdiction  of  the  State,  or  a 
nuncupative  will. 

Petition— not  essential  to  Jurisdiction,  22  CaL395:  presumptions* 
where  missing,  22  Cal.  61. 
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§  1300.  A  petition  for  tlie  probate  of  a  will  must  show:  1300 

1.  Tbe  jurisdictionnl  facts;  o.?^?n 

2.  Whetbor  the  person  named  aft  executor  consents  to  ^^  ^^0 
act,  or  renounces  Iiis  right  to  letters  testamentary; 

H.  Tlie  names,  ages,  and  residence  of  the  heirs  and 
devisees  of  the  decedent,  so  far  as  known  to  the  peti- 
tioner; 

4.  The  probable  value  and  character  of  the  propeny  of 
the  estate ; 

5.  The  name  of  the  person  for  whom  letters  testament- 
ary are  jirayed. 

No  defecjt  of  form,  or  in  the  statement  of  jurisdictional 
facts  actually  existing,  shall  make  void  the  probate  of  a 
will.    Liu  effect  July  1st,  1874.] 

Petition  for  probato  of  will— 

Subdivision  1.  Jarisdictional  facts— 10  Cal.  110,  and  see  nota 

SuBPi VISION  3.  Residence— AA  a  Inrlsdictional  requirement,  My. 
r.  Kep.  88, 2J8.  tMi  lU  Cal.  188;  2ti  Cal.  3j7. 

Jurisdictional  facts  existing— Absence  or  defect  of  petition  Imma* 
t'l-lul.J-^CuJ.  61,3;47. 

§  1301.  If  the  person  named  in  a  will  as  executor,  for 
thirty  days  after  he  has  knowledge  of  the  death  of  the 
testator,  and  that  he  is  named  as  executor,  fails  to  peti- 
tion the  proper  court  for  the  probate  of  the  will,  and  that 
letters  testamentary  be  issued  to  him,  he  may  be  lield  to 
have  renounced  his  right  to  letters,  and  the  court  may 
appoint  any  other  competent  person  administrator,  unless 
good  cause  for  delay  is  shown. 

Failore  of  executor  to  petition— does  not  affect  Jurisdiction,  22  CaL 
S95. 

§  1302.  If  it  is  alleged  in  any  petition  that  any  will  is 
in  the  possession  of  a  third  person,  and  the  court  is  satis- 
fied that  the  allegation  is  correct,  an  order  must  be  issued 
and  served  upon  the  person  having  possession  of  the  will, 
requiring  him  to  pro(luce  it  at  a  time  named  in  the  order. 
If  lie  has  possession  of  the  will,  and  neglects  or  refuses  to 
produce  it  in  obetlience  to  the  order,  he  may,  by  warrant 
from  the  court,  be  committed  to  the  jail  of  the  county, 
and  be  kept  in  close  coniiueinent  until  he  produces  it. 

Probato  orders  and  citations— sees.  1704-1711. 

Imprisonment  until  order  obeyed— Aec.  1219. 

§  1303.    When  the  petition  is  filed  and  the  will  pro*  ihos 

duced,  the  clerk  of  the  court  must  set  the  nctitiim  for  cop 

hearine  by  the  court  upon  some  *lay  not  less  than  ten  nor  ^3  620 
more  than  thirty  days  from  the  production  of  tho  wiU. 
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Notice  of  tlie  hearing  shall  be  given  by  snch  clerk  by  pub- 
lishing the  same  in  a  newspaper  of  the  county;  if  tliere  is 
none,  then  by  three  written  or  printed  notices  posted  at 
three  of  the  most  public  places  in  the  county.  If  the  notice 
is  published  in  a  weekly  newspaper,  it  must  appear  therein 
on  at  least  three  different  days  of  publication;  and  if  in  a 
newspaper  published  oftener  than  once  a  week,  it  shall 
be  so  published  tliat  there  must  be  at  least  ten  days  from 
the  ftrst  to  the  last  day  of  publication,  both  the  first  and 
the  last  day  being  included.  If  the  notice  is  by  posting, 
it  must  be  given  at  least  ten  days  before  the  iieaxing 
[Approved  March  3rd,  1881.] 

Production  of  will— initiates  Jurlsdiotion,  23  CaL  39S. 

Order  directing  publication— particularity  of,  51  CaL  148. 

Publication  of  notice— sec.  1705;  89  Cal.  SSO:  where  dofectlTO.  pro- 
ceed in^a  vacated,  My.  P.  Rep.  75:  order  for,  need  not  direct  number 
of  iuftertious,  61  CaL  146. 

§  1304.  Copies  of  the  notice  of  the  time  appointed  for 
the  probate  of  the  will  must  be  addressed  to  the  neirs  of  the 
testator  resident  in  the  State,  at  their  places  of  residence, 
if  known  to  the  petitioner,  and  deposited  in  the  post- 
office,  with  the  postage  thereon  prepaid,  at  least  ten  days 
before  the  hearing.  If  their  places  of  residence  bo  not 
known,  the  copies  of  notice  may  be  addressed  to  them, 
and  deposited  in  the  post-office  at  the  county  seat  of  tho 
county  where  the  proceedings  are  pending.  A  copy  of  the 
same  notice  must  in  like  manner  be  mailed  to  the  person 
named  as  executor,  if  ho  be  not  the  petitioner;  also,  to 
Any  person  named  as  coexecutor  not  petitioning,  if  their 
;^laces  of  residence  be  known.  Proof  of  mailing  the 
copies  of  the  notice  must  be  made  at  the  hearing.  Per- 
sonal service  of  copies  of  the  notice  at  least  ten  days 
before  the  day  of  hearing  is  equivalent  to  mailing.  [In 
effect  July  1st,  1874.] 

Notice  to  heirs— record  must  show,  44  CaL  M6;  My.  P.  Bep.  190. 

Notice  to  coexecutor— residence  must  appear,  51  Cal.  146. 

Oitation  not  served— effect  of,  on  Jurisdiction,  14  CaL  lOS. 

CLSL       §  1305.  A  judge  of  the  Superior  Court  may  at  any 
^w  time  receive  petitions  for  the  probate  of  wills,  and  make 
'^  and  issue  all  necessary  orders  and  writs,  to  enforce  tho 
production  of  wills,  and  the  attendance  oi  witnesses,  and 
may  appoint  special  sessions  of  his  court  for  hearing  peti- 
tions, trials  of  issue,  and  admitting  wilLi  to  probate.    [In 
effect  April  16th,  1880.] 
Brobate  powers  at  chambers— sec.  168. 
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Fkobata  orders  and  proooues— see.  17M  ei  teq. 
Special  seasiona— terms  formerly,  see  sec.  TSn. 

§  1306.  At  the  time  appointed  for  the  hearing,  or  the 
time  to  which  the  hearing  may  have  been  i>ostponed,  the 
court,  unless  the  parties  appear,  most  require  proof  that 
the  notice  has  been  g;iven,  which  being  made,  the  court 
must  hear  testimony  in  proof  of  the  wiO.  [In  effect  July 
1st,  1874.] 

Time  appointed  for  the  hearing— 22  CaL  51. 

Ttooi  of  notice— to  heirs  of  estate,  5  CaL  70;  49  CaL  MS;  Vs»  P*  Sap* 

Testimony  in  proof  of  the  will-sees.  U08, 1300, 1315, 1316^ 

§  1307.  Any  penon  interested  may  appear  and  oon« 
test  the  will.    Devisees,  legatees,  or  heirs  of  an  estate     1307 
may  contest  the  \dll  through  their  guardians,  or  attorneys      cc  p 
appointed  by  themselves  or  by  the  court  for  that  purpose ;     ^  ^^^ 
but  a  contest  made  by  an  attorney  appointed  by  the 
court  does  not  bar  a  contest  after  probate  by  the  party  so 
represented,  if  commenced  within  tlie  time  provided  in 
article  four  of  this  chapter;  nor  does  the  non-appointment 
of  an  attorney  by  the  court  of  itself  invalidate  the  probate 
of  a  will.    [Di  effect  July  Ist,  1874.] 

Oontest-sec.  1312  et  teq, :  acquiescenoe  as  bar,  6  CaL  158. 

Ckiardiana-aecs.  372, 373, 1747-1809. 

Attomeya-genenJly,  sees.  275-290. 

Attorney  appointed  by  the  court— sec.  1718 ;  My.  P.  Bep.  6|  Estate  of 
Cxmiifagham, Mo. 6600, from  the  Beiich,March  Uth,  1880, 5  Pao. a L. 

S  1306.  If  no  penon  appears  to  contest  the  probate  of 
a  wQl,  the  court  may  admit  it  to  probate  on  the  testimony 
of  one  of  the  subscribing  witnesses  only,  if  he  testifies 
that  the  will  was  executed  in  all  particulars  as  required 
by  law  and  that  the  testator  was  of  sound  mind  at  the 
Mine  of  its  execution. 

Admitting  to  probata— wtaare  eontest,  sees.  1314,  U17, 1318t  eoadn* 
•iTeness  of,  sec  1908,  snbd.  1 ;  20  CaL  233;  22  CaL  72. 
^W  waa  eaEOOBted-proof  of  execution  of  wilttaig,8eo.  IOMl 

1 1309.  An  olographic  will  may  be  proved  in  the  same 
(Banner  that  other  private  writings  axe  proved. 
Olographic  wiUr-stgnatiire  to^  My.  P.  Bep.  5, 78*  140. 
Aivate  wiitinga,  how  provad-aec  1940. 

Cons  civ.  PBoo^-as. 
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ABTIGLE  n. 

OoamBvaa  pbobatb  ov  wills. 
Ull  Cktntettant  to  file  gronnds  of  contest,  aqd  pet^iaDer  tOTCPli; 


i 


1918.  How  ituryobtaineu  and  trial  bad. 

1914.  Verdict  of  the  jury*  Judgment.  AppeaL 

19U.  Witnesses,  who  and  how  many  to  oe  es^amined.    Proof  of 

handwriting  admitted,  when. 
191ft.  Testimony  reduced  to  writing  fox  fotnre  evidencet 

1317.  If  proved,  certificate  to  be  attached. 

1318.  WUl  and  proof  to  be  filed  and  recorded. 


§  1312.  If  any  one  appears  to  contest  the  will,  he  must 

,1313        file  written  grounds  of  opposition  to  the  probate  thereof, 

cop  and  serve  a  copy  on  the  petitioner  and  other  residents  of 

98  105        the  county  interested  in  the  estate,  any  one  or  more  of 

1312         whom  may  demur  thereto  upon  any  of  the  rounds  of  de* 

lOR^Scifi       murrer  provided  for  in  part  two,  title  six,  chapter  three  of 

lub  4i»       ^Yiis  Code.    If  the  demurrer  is  sustained,  the  court  must 

allow  tlie  contestant  a  reasonable  time,  not  exceeding  ten 

days,  within  which  to  amend  his  written  opposition.    If 

the  demurrer  is  overruled,  the  petitioner  and  others  inter* 

ested  may  jointly  or  separately  answer  the  contestant's 

Sounds,  traversing  or  otherwise  obviating  or  avoiding 
e  objections.    Any  issues  of  fact  thus  raised,  involvizurt 

1.  The  competency  of  the  decedent  to  make  a  last  wOl 
and  testament; 

2.  The  freedom  of  the  decedent  at  the  time  of  the  exe- 
cution of  the  will  from  duress,  menace,  fraud,  or  undue 
Influence; 

3.  The  due  execution  and  attestation  of  the  will  by  the 
decedent  or  subscribing  witnesses;  or 

4.  Any  other  questions  substantially  affecting  the  va- 
lidity of  the  will— 

Must,  on  request  of  either  party  in  writing,  (filed  threa 
days  prior  to  the  day  set  for  the  hearing)  be  tried  by  a 
jury.  If  no  jury  is  demanded,  the  court  must  try  and  de- 
termine the  issues  joined.  On  the  trial,  the  contestant  la 
plaintiff  and  the  petitioner  la  defendant. 

Oontestants-fiec.  1907.  ' 

Oonteat— tiefore  probate,  does  not  JnvolTe  constraetlon  of  win,  49 
OaL  699:  after  probate,  sec.  1327  et  $eq,t  through  attorney  appointeahf 
ttie  court,  sec.  1807  and  note. 

Gronnds  of  oppoiition«« 

SiTBDZVisioir  1.  Oompetency— firtste  of  Toomtt,  April  Tth*  MO, 
ft  Pac.  0.  L.  J.  286;  My.  P.  Bep.  12, 13& 

Simmvisioir  2.  Undue  Inflnenoe-^SS  CaL  465;  Estate  of  Brooks^ 
March Slst,  1880,5Fac. 0.  L.  J.  296;  My. P.  Bep.  1, 12/60. 141, 149t  TAriety 
of  gronnde,  I^.  P.  Bep.  12, 24 :  facts  to  be  stated,  M^.  P.  Bep.  900^  SOOL 

Bimnxvisios  s.  Szeoiiitoa-teeiee.Ulft. 
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Gfwmds  of  demoTTer  aeca.  4alM34:  specifying,  Uy.  P.  Bep.  2SB. 
Oont0Stant  plaintifl^miist  open  proofs,  Mjr.  P.  Bep.  73. 

%  1313.  When  a  jury  is  demanded,  the  Superior  Gonit 
most  impannel  a  jury  to  try  the  case,  in  the  manner  pro-     13 1 3 
Tided  for  impanneling  trial  juries  in  courts  of  record;  and     qS^P^ 
the  trial  must  be  conducted  in  accordance  with  the  provi-     ^  °^ 
'Hions  of  part  two»  title  eight,  chapter  four,  of  this  Code. 
A  trial  by  the  court  must  be  conducted  as  provided  in  part 
two,  title  eight,  chapter  five,  of  this  Code.    [In  effect 
April  16th,  1880.] 

Trial  jnries— In  courts  of  record,  summoning,  sees.  225-228:  Impair 
nellng,  sees.  246, 247. 
Oondnct  of  trial— sec.  e07ft;  sees.  600428. 
TVial  by  the  oonrt— sees.  681-696. 
Transfer  of  proceedings-sees.  397, 396, 1431-1433;  46  CaL  245. 

§  1314.  The  jury,  after  hearing  the  case,  must  return 
a  special  verdict  niK>n  the  issues  submitted  to  them  by 
the  court;  upon  which  the  judgment  of  the  court  must  be 
rendered,  either  admitting  the  will  to  probate  or  reject- 
ing it.  In  either  case,  the  proofs  of  the  subscribing  wit- 
nesses must  be  reduced  to  writing.  If  the  will  is  admit- 
jled  to  probate,  the  judgment,  will,  and  proofs  must  be 
fecordeia. 

I^^ecial  verdict— conclusiveness  of,  sec.  1317;  84  CaL  687:  verdict 
generally,  sees.  624-628. 
Jndgmeixt  of  the  court— need  not  be  formal,  22  CaL  51. 
Trooh  redaoed  to  writing— see  sec.  1816. 

§1315.  If  the  will  is  contested,  all  the  subscribing 
witnesses  who  are  present  in  the  county,  and  who  are  ot 
■onnd  mind,  must  be  produced  and  examined,  and  the 
death,  absence,  or  insanity  of  any  of  them  must  be  satis- 
fiactoiily  shown  to  the  coiurt.  If  none  of  the  subscribing 
witnesses  reside  in  the  county  at  the  time  appointed  for 
proving  the  will,  the  court  may  admit  the  testimony  of 
other  witnesses  to  prove  the  sanity  of  the  testator  and  the 
execution  of  the  wiU;  and  as  evidence  of  the  execution  it 
may  admit  proof  of  the  handwriting  of  the  testator  and 
of  the  subscribing  witnesses,  or  any  of  them. 

Writings— proof  of  exeeotion,  sec.  1940. 

Witnesses— generally,  see.  1678-1884:  attendance  of,  procuring,  sec. 

§  1316.  The  testimony  of  each  witness,  reduced  to 
writing  and  signed  by  him,  shall  be  good  evidence  in  any 
rabsequent  contests  concerning  the  validity  of  the  will; 
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or  the  sufficiency  of  the  proof  thereof,  if  the  witness  be 
dead,  or  has  permanently  removed  from  this  State. 

§  1317.  If  the  conrt  is  satisfied,  upon  the  proof  taken, 
or  from  the  facts  found  by  the  jury,  that  the  will  was 
duly  executed,  and  that  the  testator  at  the  time  of  its  ex- 
ecution was  of  sound  and  disposing  mind,  and  not  acting 
under  duress,  menace,  fraud,  or  undue  influence,  a  certi^ 
icate  of  the  proof  and  the  facts  found,  signed  by  the 
judge  and  attested  by  the  seal  of  the  court,  must  be  at- 
tached to  the  will,    [in  effect  April  16th,  1880.] 

Oertiflcate  attached  to  will— directory  merely,  22  GaL  51. 

Seal  required— sec.  153,  aubd.  2. 

§  1318.  The  will,  and  a  certificate  of  the  proof  thereof, 
must  be  filed  and  recorded  bv  the  clerk,  and  the  same, 
when  so  filed  and  recorded,  shall  constitute  part  of  the 
record  in  the  cause  or  proceeding.  All  testimony  shall 
be  filed  by  the  clerk.    [In  effect  April  15th,  1880.] 

Oonititate  part  of  record,  etc.— Inserted  by  amdt.  1880. 

ABTICLE  nL 

FBOBATB  OB  FOBBIOB  WILLS. 

iI822.  Wills  proved  In  other  States  to  be  recorded,  when  and  vrban, 
1323.  Proceedings  on  the  production  of  a  forelsn  will. 
1324.  Bearing  proofs  of  probate  of  foreign  will. 

J  1322.  All  wills  duly  proved  and  allowed  in  any 
er  of  the  United  States,  or  in  any  foreign  country  or 
State,  may  be  allowed  and  recorded  in  the  Superior  Court 
of  any  county  in  which  the  testator  shall  have  left  any 
estate.    [In  effect  April  16th,  1880.] 

§  1323.  When  a  copy  of  the  will  and  the  probate 
thereof,  duly  authenticated,  shall  be  produced  by  the  ex* 
ecutor,  or  by  any  other  person  interested  in  the  will,  with 
a  petition  for  letters,  the  same  must  be  filed,  and  the  court 
or  judge  must  appoint  a  time  for  the  hearing*  notice 
whereof  must  be  given  as  hereinbefore  provided  for  an 
original  petition  for  the  probate  of  a  will. 

Foreign  ezeontor— no  extra-territorial  authority,  see  sec.  191S. 

Notice  as  for  an  original  petition— see  sec  1301  el  seq.:  applleatloii 
of  special  statute,  89  Gal.  5S0. 

Attorney  for  absent  heira— sec  1718L 

§  1324.  If,  on  the  hearing,  it  appears  nnon  the  face  of 
the  record  that  the  will  has  been  proved,  allowed,  and 
admitted  to  probate  in  any  other  of  the  United  States,  or 
in  any  foreign  country,  and  that  it  was  executed  accord- 
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Ing  to  the  law  of  the  place  In  wbioli  the  iame  was  made, 
or  in  which  the  teataWc  was  at  the  time  domiciled,  or  in 
conformity  with  the  laws  of  tliis  8t«te,  it  muat  be  ad- 
mitted to  probate  and  have  the  same  fores  and  effect  as  a 
will  first  admitted  to  probate  In  this  State,  and  letten 
teBtamentary  or  of  adnilnisCration  issued  tbeieon. 
Admitted  to  probatp— effect  oF  JndgmBnt,  2a  Cal-  72- 
IiMler*  tenamaaloiT  or  of  adialiilBtTation--««u.  IM^llSa, 


lun.  oi 

iitn.  0( 


COKiaBTtBo  'Will  attbb  Pbobatb. 
ed  nltbln  one  jen. 


^e  year  ktter  nrnonl  of  <]1»- 


g  1327.  When  a  will  has  been  admitted  to  probate, 
Any  person  interested  may,  at  an;  time  within  one  year  13ST 
after  Buch  probate,  contest  the  same  or  the  validity  of  the    ccp 
will.    Foe  that  purpose  he  must  file  in  the  court  in  which  ^'  ^* 
the  will  was  proved,  a  petition  in  writing,  containing  his 
BlleicatlODS  against  the  validity  of  the  will  oc  againat  ths 
•nfficiency  of  the  proof,  and  praying  that  the  probate  may 
be  revoked. 

'V71lhlaoaer«u'BfIsrprotAt«— EetaMof  Ciuuilnghun,UT-P-B<I>> 
114:  orappea1.9Piic.0.I..J.DUI;  ]lil7.F.Bep.2M:  llDOCoaWstiprobBla 
oonckiulTe,  sec  1333. 

JMitrltnitlon  proper  before  end  of  re>r-SlCiLKSi  tiOrO-M. 

Attorney  ai^ointed  br  Uu  conrt— pawen  u  to  proceedLngi  for  re* 
meatlon,  Jif.  P.  Rep.  t,  79. 

Petition  forre*r>eailoa— Ur.P.Bep.SWi  aUegMlon* isaUut nlld- 
Itjaf  wUl.ueaec.lail. 

S  132a  Upon  filing  the  petition,  a  citation  must  be     ,-. 
Iflsaed  to  the  eiecutora  of  the  will,  or  to  the  administra-     ^ 
tors  with  the  will  annexed,  and  to  aU  the  legatees  and  ids  m 
devisees  mentioned  In  the  will,  and  heirs  leaiding  in  the 
State,  so  far  as  known  to  the  petitioner;  orto  their  gnard- 
ians,  if  an;  of  them  ate  minors;  or  tj)  their  personal 
Tepresentativea,  if  any  of  them  are  dead;  requiring  them 
to  appear  before  the  court  on  soma  day  of  a  regular  term, 
therein  specified,  to  show  cause  why  the  probata  of  ths 
wilt  should  not  be  revoked.    [In  eCEect  July  Ist,  18T1.]     . 
OltatiOB-M*  nu.  lin-17U. 
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Oaardlant-flec.  1722;  see.  1747  et  seq, 
Bogalar  term— abolltloii  of  terms,  sec.  TSn. 

§  1329.  At  the  time  appointed  for  showing  oaase.  or  at 
any  time  to  which  the  hearing  is  postponed,  personal  serv- 
ice of  the  citations  having  been  made  upon  any  persona 
named  therein,  the  court  must  proceed  to  try  the  issues 
of  fact  joined  in  the  same  manner  as  in  an  original  con* 
test  of  a  will. 

ftoof  of  notice— see  see.  1308. 

Try  the  issaes  joined— see  see.  1112;  Estate  of  Onnnfagham,  MSrCh 
lltb,  1880, 5  Pac  C.  L.  J.  515. 

1330  9  1330.  In  all  cases  of  petitions  to  revoke  the  probate 

ccp        of  a  will,  wherein  the  origmal  probate  was  granted  wiih- 

106  495  out  a  contest,  on  written  demand  of  either  party,  filed 
three  days  prior  to  the  hearing,  a  trial  by  jury  must  be 
had  as  in  cases  of  the  contest  of  an  original  petition  to 
admit  a  will  to  probate.  If,  upon  hearing  the  proofs  of 
the  parties,  the  jury  shall  find,  or  if  no  Jury  is  had,  the 
court  shall  decide,  that  the  will  is  for  any  reason  invalid, 
or  that  it  is  not  sufficiently  proved  to  be  the  last  will  of 
the  testator,  the  probate  must  be  annulled  and  revoked. 
'  Jnry-trlal  by,  sees.  1313, 1314. 

§  1331.  Upon  the  revocation  being  made,  the  powers 
of  the  executor  or  administrator  with  the  will  annexed 
must  cease;  but  such  executor  or  administrator  shall  not 
be  liable  for  any  act  done  in  good  faith  previous  to  tiit 
revocation. 

Acts  before  revocatloni  valid— see.  IfiS. 

1332         S  1332.  The  fees  and  expenses  must  be  paid  bv  the 

(fcp      part^  contesting  the  validity  or  probate  of  the  will,  u  the 

93  572    will  in  probate  is  oonfirmed.    If  the  probate  is  revoked, 

the  costs  must  be  paid  by  the  party  who  resisted  the 

revocation,  or  out  of  the  property  of  the  decedent^  as  tha 

court  directs. 

Oosts  of  contest— costs  generally,  see.  1021  ei  «e?. 

§  1333.  If  no  person,  within  one  year  after  the  probata 
of  a  will,  contest  the  same  or  the  validity  thereof,  tha 
probate  of  the  will  is  conclusive;  saving  to  infants  and 

§  arsons  of  unsound  mind,  a  like  period  ^  one  year  after 
leir  respective  disabilities  are  removed.    [In  effect  Julr 
1st,  1874.J 
Oonolasiveness  of  probate— sec.  1908,  subd.  1  and  notst;  20OiiL2ttL 
Oorertore  not  a  dlMbility— My.  P.  Bep.  19. 
Distribatlon  need  not  be  postponed— for  those  imder  dinbOtiy, 
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ABTIOLB  Y. 

Pbobatb  ov  Lost  ob  dbstbotsd  Wtix. 

13S8.  Proof  of  lost  or  dettroyed  will  to  be  taken. 
1S30U  most  have  been  In  existence  at  time  of  death. 
1310.  To  be  certified,  recorded,  and  letters  thereon  granted. 
IttL  Court  to  restrain  Injorioos  acts  of  executors  or  administraton 
daring  proceedings  to  prove  lost  will. 


§  1338L  Whenever  any  will  is  lost  or  destroyed,  the 
^  Superior  Court  must  take  proof  of  the  execution  and  ^r  n 
Talidity  thereof,  and  establish  the  same ;  notice  to  all  per-  g^^^y 
sons  interested  being  first  given,  as  prescribed  in  regard 
to  proofs  of  wills  in  other  cases.  All  the  testimony  given 
must  be  reduced  to  writing,  and  signed  by  the  witnesses. 
pn  effect  April  16th,  1880.  j 

Notice  as  to  all  persons  interetted—secs.  1303, 1304:  by  citatioiif 
sees.  1707-1711 :  service  of  papers,  sec.  1010  et  *eq, 

§  X339.  No  will  shall  be  proved  as  a  lost  or  destroyed  j  339 

will,  unless  the  same  is  proved  to  have  been  in  existence  ^.^.p 

at  the  time  of  the  death  of  the  testator,  or  is  shown  to  9^  ^3 
have. been  fraudulently  destroyed  in  the  lifetime  of  the 
testator,  nor  unless  its  provisions  are  clearly  and  dis- 
tinctly proved  by  at  least  two  credible  witnesses. 

§  1340.  When  a  lost  will  is  established,  the  provisions 
tihereof  must  be  distinctly  stated  and  certified  by  the 
judge,  under  his  hand  and  the  seal  of  the  court,  and  the 
certificate  must  be  filed  and  recorded  as  other  wills  are 
filed  and  recorded,  and  letters  testamentary  or  of  admin- 
is^ation,  with  the  will  annexed,  must  be  issued  thereon 
in  the  same  manner  as  upon  wills  produced  and  duly  •• 

proved.  The  testimony  must  be  reduced  to  writing, 
Isigned,  certified,  and  filed  as  in  other  cases,  and  shall 
have  the  same  effect  as  evidence  as  provided  in  section 
one  thousand  three  hundred  and  sixteen.  [In  effect  AprU 
16th,  1880] 

0«rtifioate— see.  1317. 

Lettars  testamentary,  tOt  sees.  UHhUBSi 

§  1341.  If,  before  or  during  the  pendency  of  an  appli- 
oation  to  prove  a  lost  or  destroyed  will,  letters  of  admin- 
istration are  granted  on  the  estate  of  the  testator,  or 
letters  testamentary  of  any  previous  will  of  the  testator 
are  granted,  the  court  mav  restrain  the  administrators  or 
executors  so  appointed  from  any  acts  or  proceedings 
which  would  be  injurious  to  the  legatees  or  devisees 
ciftim<ii|r  under  the  lost  or  destroyed  vfhl. 


1 
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ABTIGLE  TL 

Tea  Fbobatb  ov  nuvovpativb  Wills. 

1144.  Knncnpstire  wills,  when  and  how  admitted  to  probate. 
1S45.  Additional  requirements  in  probate  of  nnncnpative  willi. 
IMS.  Contests  and  appointments  to  conform  to  provisions  as  to 
wills. 


§  1344.  Nnncnpative  wills  may  at  any  time,  within 
six  months  after  tne  testamentary  words  are  spoken  by 
the  decedent,  be  admitted  to  probate,  on  petition  and 
notice  as  provided  in  article  one,  chapter  two,  of  this 
title.  The  petition,  in  addition  to  the  jurisdictional  facto, 
must  allege  that  the  testamentary  words  or  the  substance 
thereof  were  reduced  to  writing  within  thirty  days  after 
they  were  spoken,  which  writing  must  accompany  the 
petition. 

NononpatiTe  wills— GItII  Ck>de,  sees.  1288-1291:  mider  Mwriqa 
system,  1  CaL  488. 

Petition  and  notice-sees.  1298-1S09. 

§  1345.  The  Superior  Court  must  not  receive  or  enter- 
tain a  petition  for  the  probate  of  a  nuncupative  will  until 
the  lapse  of  ten  days  from  the  death  of  the  testator,  nor 
must  such  petition  at  any  time  be  acted  on  until  the  tes- 
tamentary words  are,  or  their  substance  is,  reduced  to 
writing  and  filed  with  the  petition,  nor  until  the  surviv- 
ing husband  or  wife,  (if  any)  and  all  other  persons  resi- 
dent in  the  State  or  county  interested  in  the  estate,  are 
notified  as  hereinbefore  provided.  [In  effect  April  16th, 
1880.] 

Notifying  persons  intersstad-^eo  sec  13a8i». 

§  1346.  Contests  of  the  probate  of  nuncupative  wills, 
and  appointments  of  executors  and  administrators  of  the 
estate  devised  thereby,  must  be  had,  conducted,  and  made 
as  hereinbefore  provided  in  cases  of  the  probate  of  wxit> 
ten  wills. 

Frohate  contests— sec.  1312  ei  teg,;  sec.  1327  et  teq. 

Oontesting  appointment  of  essonton,  eto.— sees.  1881, 1I74 
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CHAPTER  m. 

07  EXBGUTOBS  AHD  ABMIHISTRATOSS,  THEIR  LET* 
TER8,  BOKDB,  REM0TAL8,  AHD  SUBFEHSIOHS. 

ARTICLE  I. 
JjKTTWRa  Tkstambntaby  and  of  Adhinistratiok,  with  thb 

WlI,I.  AXNXXSD,  HOW  AND  TO  WHOM  ISSUXD. 

8  13-18.    Ck>rporstion8  as  ezeoaton. 

S  1348.   To  whom  letters  on  proved  will  to  issue. 

S  I3S0.   Who  are  incompetent  as  executors  or  administrators.    Letters 

with  will  annexed  to  issue,  when. 
8  1351.   Interested  parties  may  file  objections. 
»  1392.    Unmarried  woman  executrix  or  administratrix  marrying,  her 

authority  ceases.    Married  woman  named  may  be  executrix, 

but  not  administratoix. 
t  1353.    Executor  of  an  executor. 

i  1354.   Letters  of  administration  durtmte  tninore  cetaU. 
8  1355.    Acts  of  a  portion  of  executors  valid. 
8  13d6w   Authority  of  administrators  with  will  annexed.    Letters,  how 

issued. 

•  « 

2  1848.  Corporations  authorized  by  their  articles  of  incor- 
poration to  act  as  executor,  administrator,  guardian  of  estates, 
assignee,  receiver,  depository,  or  trustee,  and  having  a  paid  up 
capital  of  not  less  than  two  hundred  and  fifty  thousand  dollars, 
of  which  one  hundred  thousand  dollars  shall  have  been  actu- 
ally paid  in  in  cash,  ma^  be  appointed  to  act  in  such  ca{)acity 
in  liKe  manner  as  individuals.  In  all  cases  in  which  it  is  re- 
quired that  an  executor,  administrator,  guardian,  assignee, 
receiver,  depository,  or  trustee,  shall  qualify  by  taking  and  sub- 
scribing an  oath,  or  in  which  an  affidavit  is  required,  it  shall  be 
a  sufficient  qualification  by  such  corporation,  if  such  oath  shall 
be  taken  and  subscribed,  or  such  affidavit  made,  by  ilX)  Presi- 
dent or  Secretary  or  Manager  thereof;  and  such  officer  shall  be 
liable  for  the  failure  of  such  corporation  to  perform  any  of  the 
duties  required  by  law  to  be  performed  by  individuals  acting 
in  like  capacity  and  subject  to  like  penalties ;  and  such  corpora- 
tion shall  be  liable  for  such  failure  to  the  full  amount  of  its 
capital  stock  and  upon  the  bond  required  upon  its  assuming 
the  trusts  provided  for  herein.    [In  effect  March  5, 1887.  ] 

§  1849.  The  court  admitting  a  will  to  probate,  after  the 
same  is  proved  and  allowed,  must  issue  letters  thereon  to  the 
persons  named  therein  as  executors  who  are  competent  to  dis- 
cbarge the  trust,  who  must  appear  and  qualify,  unless  objection 
is  made  as  provided  in  section  thirteen  nundred  and  fifty-one. 

Letters  testMnentary— form  of,  sec.  1300 ;  when  not  ordered  to  issue* 
16  OaL  75 ;  issued  to  penons  not  authorised,  are  void,  52  Oal.  666. 
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Qoaliflcation  of  execnton— flees.  UiB7-1407:  powen  befom  Gtfll 

Code,  sec.  1373. 

iQQQ  §  1350.  No  person  is  competent  to  senre  as  exeoutOK 

ccp  woo,  at  the  time  the  wili  is  admitted  to  probate,  is: 

108  488  1,  Under  the  age  of  majority; 

2.  Convicted  of  an  infamous  crime; 
&.  Adjudged  by  the  court  incompetent  to  execute  the 
duties  of  the  trust  by  reason  of  drunkenness,  improyi- 
dence,  or  want  of  understanding  or  integrity. 

If  the  sole  executor  or  all  the  executors  are  incomi)e- 
tent,  or  renounce,  or  fail  to  apply  for  letters,  or  to  appear 
and  qualify,  letters  of  administration,  with  the  will  an- 
nexed, must  be  issued  as  designated  and  proyided  for  the 
grant  of  letters  in  cases  of  intestacy.  £Xpproyed  April 
1st,  1878.] 

Incompetent  to  senre  as  exeontors— «qM.  1,  minor,  see  sec  UM: 
snbd.  3,  want  of  integrity,  My.  F.  Beit.  117. 

Some  of  ezecntors  nnable  to  act— aec.  1354. 

Marriage— as  affecting  competency,  sec.  1362. 

Letters  of  administration  with  will  annexed— eee.  1858. 

i    1351       §  1351.  Any  person  interested  in  a  will  may  file  ob]eo- 

ccp  ,  tions  in  writing,  to  granting  letters  testamentary  to  the 

93  620  persons  named  as  executors,  or  any  of  them,  and  the  ob* 

.,  sections  must  be  heard  and  determined  by  the  court;  a 

ccn     P^^^^^^  may,  at  the  same  time,  be  filed  for  letters  of  ad« 

9jj  (^   ministration  with  the  will  annexed. 

Letters  of  administration  with  will  annexed— sec.  1366. 

al^        §  1352.  When  an  unmarried  woman,  appointed  execu- 
•    /^6.   trix,  marries,  her  authority  is  extinguished.    When  a 
married  woman  is  named  as  executrix,  she  may  be  ap- 
pointed and  serve  in  every  respect  as  a/emme  sole. 

Unmarried  woman— app(dnted  exeeutrlx,  marries,  18  GsL  21:  ap- 
plication to  widow*  42  CaL  462. 

Married  woman— not  to  be  adminlstntrlz,  see.  1370. 

§  1353.  No  executor  of  an  executor  shall,  as  such,  bo 
authorized  to  administer  on  ttie  estate  of  the  first  testator, 
but  on  the  death  of  the  sole  or  surviving  executor  of  anv 
last  will,  letters  of  administration  with  the  will  annexed, 
of  the  estate  of  the  first  testator,  left  unadministeredv 
must  be  issued. 

Bzecntor  of  an  ezecntor^-clalm  cannot  be  presented  to,  53  CaL  688. 

Letters  of  administration  witii  will  annexed— eec.  ^366. 

13B4  9  ^^^'  Where  a  person  absent  from  the  State,  or  a 

cop^        minor,  is  named  executor— if  there  is  another  executor 

108  488      who  accepts  the  trust  and  qualifies— the  latter  may  baTo 
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letten  teitonieiitary  and  adminiatex  the  estate  until  the 
return  of  tbe  absentee  or  the  majority  of  the  minor,  who 
jaaj  then  be  admitted  as  joint  executor.  If  there  is  no 
other  executor,  letters  of  administration  with  the  will 
annexed  must  be  granted ;  but  the  court  may»  in  its  dis* 
cretion,  revoke  them  on  the  return  of  the  absent  execa* 
tor,  or  the  arrival  of  the  minor  at  the  age  of  majority. 

9  1355.  When  all  the  executors  named  are  not  ap- 
pomted  by  the  court,  those  appointed  have  the  same  au« 
tboritv  to  perform  all  acts  and  discharge  the  trust,  re* 
quired  by  the  will,  as  effectually  for  every  purpose  as  if  all 
were  appointed  and  should  act  together;  where  there  are 
two  executors  or  administrators,  the  act  of  one  alone  shall 
be  effectualt  if  the  other  is  absent  from  the  state,  or  la* 
boring  under  any  legal  disability  from  serving,  or  if  he 
has  given  his  coexecutor  or  coadministrator  authority  in 
writmg,  to  act  for  both;  and  where  there  are  more  than 
two  executors  or  adminiatcatozs,  the  act  of  a  majority  is 
Talid. 

Remiiindtr  of  ezaonton  aotiag— where  some  Ineapadtsted,  ete.» 

112S. 


OoezeovUNr  not  aotlnc-oot  entitled  to  show  of  commladons,  M 
«sLW. 

Joint  anthorltr— Mc  Ik 

Authority  of  exaoatiprs-  before  qnaUfSdng.  Civtl  Code,  see.  WS:  be^ 
tore  letters  revoked,  see.  1428:  powers,  etfl.,  generally,  seo.  UU  H  t$a*t 
removals,  etc.,  see.  143S  el  Mg. 

§  1356.  AdministzatoTB  with  the  will  annexed  have 
ibe  same  authority  over  the  estates  which  executors 
named  in  the  will  would  have,  and  their  acts  are  as  effect- 
ual for  all  purposes.  Their  letters  must  be  signed  by  the 
dierk  of  the  court,  and  bear  the  seal  thereof. 
Antfaoritf  of  exaonton— eee.  ItSSs. 

Administrators  with  tiie  will  annexed—same  power  as  executor, 
g.OL  IWt  may  maintain  oogvefsion,  a»  CaL  50?. 


I 
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INO.  VOfUi  of  lettws  testamentary. 

1361. -     -     . 


Form  of  letters  of  administration  with  tbe  will  anneyed. 
1X3.  Foflaofletttts  of  administration. 


§  1360L  Lel^tera  testamentary  must  be  substantially  In 
the  following  form:  State  of  California,  county,  or  pity 

and  county,  of .    The  lajst  will  of  A.  B.,  deceased,  a: 

copy  of  which  is  hereto  annexed,  having  been  proved  and 
yficorded  in  the  Superior  Court  of  the  county,  or  city  and 
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county,  of ,  C  D.,  who  Ib  named  therein  as  such,  is 

hereby  appointed  executor.  Witness,  G.  H.,  clerk  of  the 
Superior  Court  of  the  county,  or  city  and  county,  of—-, 

with  the  seal  of  the  Court  affixed,  the day  of ,  a; 

D.  18—.    (Seal.)    By  order  of  the  Court.    G.  H.,  clerk. 
[In  effect  April  16th,  1880.] 
Seal— required,  sec.  83,  subd.  2:  of  Oonrts,  genenUly,  sees.  147-151. 

§  1361.  Letters  of  administration,  with  the  will  an- 
nexed, must  be  substantially  in  the  following  form:  State 

of  California,  county,  or  city  and  county,  of .    The 

last  will  of  A.  B.,  deceased,  a  copy  of  which  is  hereto  an- 
nexed, having  been  proved  and  recorded  in  the  Superior 

Court  of  thej  county,  or  city  and  county,  of ,  and 

there  being  no  executor  named  in  the  will  (or  as  the  case 
may  be),  C.  D.  is  hereby  appointed  administrator  with  the 
will  annexed.    Witness,  G.  H.,  clerk  of  the  Superior 

Court  of  the  county,  or  city  and  county,  of ,  witn  the 

seal  of  the  Court  affixed,  the day  of  — — ,  a.  d.  18 — . 

(Seal.)  By  order  of  the  Court.  G.  H.,  clerk.  [In  effect 
AprU  16th,  1880.] 

See-'Sec.  136Qfi. 

§  1362.  Letters  of  administration  must  be  signed  by 
the  Clerk,  under  the  seal  of  the  Court,  and  substantially 
in  the  following  form:  State  of  California,  county,  or 
city  and  county,  of ,  C.  D.  is  hereby  appointed  ad- 
ministrator of  the  estate  of  A.  B.,  deceased.  (Seal. )  Wit- 
ness, G.  H.,  clerk  of  the  Superior  Court  of  the  county, 

or  city  and  county,  of ,  with  the  seal  thereof  affixed, 

the day  of ,  A.  d.  18—.    By  order  of  the  Court, 

G.  H.,  clerk.    [In  effect  April  16th,  1880.] 

See— aec.  1360i>. 

ARTICLE  m. 

LXTTBBS  OF  ADKINISTRATIOir,   TO  WHOK  AJTD   THB  OBDXB  OT 

WHICH  THE7  ABB  O&AITTXD. 

S  1369.  Order  of  persons  entitled  to  administer.  Partner  not  to  admin- 
ister. 

S  1366.  Preference  of  persons  equally  entitled. 

11367.  In  discretion  of  Court  to  appoint  administrator,  wlien* 

1368.  When  minor  entitled,  who  appointed  administrator. 

1 368.  Who  are  incompetent  to  act  as  administrators. 

1 1S70  Harried  woman  not  to  be  administratrix. 

1365     §  1365.   Administration  of  the  estate  of  a  person  dy- 

cop  ing  intestate  must  be  granted  to  some  one  or  more  of 

93  612  the  persons  hereinafter  mentioned,  the  relatives  of  the 

1  "{AR  deceased  being  entitled  to  administer  only  when  they  are ' 

cep    ^A^tled  to  succeed  to  his  personal  estate,  or  some  portion ^ 

97  340 

97  428 

.1365 
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tbereof;  and  they  are,  ieq>ectlTel7,  entitled  theieta  In  the   ^^ 

following  onlec:  loe'Ssf 

L  The  snrvivlDz  hasband  or  wife,  or  soma  competent 
peraon  whom  he  or  slie  may  request  to  have  appointed^        "» 

2.  Tbecbildreu;  im  tsi 

3.  Tbe  father  OT  mother; 
i.  The  hrothera; 

B.  The  sisters; 

6.  The  grandchildren; 

T.  The  next  of  kin  entitled  to  share  In  the  distribatlon 

8.  Tbe  public  adminiatrator; 

9.  Tbe  creditors; 
"  1.  Any  person  legally  competent. 

^  .L.  5...j._. ^mber  of  a  pi 


If  the  decedent  was  a  member  of  a  partnership  at  t1i« 
tirue  of  bin  decease,  the  sarriTine  partner  must  in  do  case 
be  appointed  administrator  of liiB  estate.  [Approved 
Apririat.  1878.] 

B«ctlon  QolappllcmbtA-^toAdiainiBtntarvUliiTllluinoud.  a2Cal. 


a.  isit-u,  p.  m. 

S  1366.  Of  BBTeral  persons  claiming  and  equally  en* 
titled  til  administer,  males  must  be  preferred  to  females, 
and  relatives  of  tbe  whole  to  those  of  tbe  half  blood. 

§  1367.  When  there  ace  several  persons  equally  en- 
titled to  tbe  administration,  tbe  coart  may  giant  letters  to 
one  or  more  of  them;  and  when  a  creditor  is  claimina 
letters,  the  court  may,  in  its  discretion,  at  the  request  tn 
another  creditor,  grant  letters  to  any  other  person  legally 
competent. 

Appointing  oaa  or  mon 

OroditDTs  dlqmting— dlscretUm  of  caiirt,U  CiLm. 

coDB  ctv.  FBoa.-a*. 
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1368 

ccp 

97  4;i9 

1368 

ccp 

103  430 

1369 

ccp 

93  612 

1369 

ccp 
97  429 

1369 
ccp 

103  587 

104  624 


afL 


//. 


§  1368.  If  any  person  entitled  to  administration  is  a 
minor,  letters  must  be  granted  to  bis  or  ber  guardian,  or 
any  otber  person  entitled  to  letters  of  administration,  in 
tbe  discretion  of  tbe  court. 

Graardian  of  minor-sees.  872, 373,  and  notes;  sees.  1747, 1759. 

Persons  entitled  to  administer— sec  1365,  and  note. 

§  1369.  No  person  is  competent  or  entitled  to  serve  as 
administrator  or  administratrix  wbb  is: 

1.  Under  tbe  age  of  majority; 

2.  Not  a  bona  fide  resident  oi  tbe  State; 

3.  Convicted  of  an  infamous  crime ; 

4.  Adjudged  by  the  court  incompetent  to  execute  tbe 
duties  of  the  trust  by  reason  of  drunkenness,  improvi- 
dence, or  want  of  understanding  or  integrity.  [Approved 
April  1st,  1878.] 

Persons  incompetent  to  administer— iVb  dUeraioHf  to  exclude,  23 
Cal.  476.  Subd.  I,  MinoTt  sec.  1368.  Subd.  2,  NotMresident,  nominee  of, 
when  preferred.  My.  P.  Sep.  179.  Subd.  4,  Want  qf  undentamdiiig,  £9 
Cal.  476. 

§  1370.  A  married  woman  must  not  be  appointed  ad- 
ministratrix. When  an  unmarried  woman  appointed 
administratrix  marries,  ber  authority  is  extinguished. 

^[Amendment  approved  February  13th,  1872.  —  §  56. 
When  any  unmarried  woman  who  shall  have  been  ap- 
pointed administratrix,  shall  marry,  her  marriage  shall 
extinguish  her  authority  as  such  administratrix.  Ad- 
ministration shall  not  be  granted  to  a  married  woman.] 

Married  woman  as  ezeontriz— see.  1382. 

ABTICLB  IV. 
PBTITIOV  FOB  LBTTXB8,AH]>  AOTXOV  TBXRmom, 

1371.  Applications,  how  made. 

1372.  When  granted. 

!  1373.  Notice  of  application. 

1374.  Contesting  applications. 

1375.  Hearing  of  application* 
1370.  Evidence  of  notice. 
1377.  Grant  to  any  applicant. 

S  1378.  What  proofs  must  he  made  befove  gnattog  letters  of  adminis- 
tration. 
S  1379.  Letters  may  be  granted  to  othen  than  those  entitled. 

§  1371.  Petitions  for  letters  of  administration  must 
be  in  writing,  signed  by  the  applicant  or  his  counsel,  and 
filed  with  the  clerk  of  the  court,  stating  the  facts  essen- 
tial to  give  the  court  jurisdiction  of  the  case,  and  when 
known  to  the  applicant,  he  must  state  the  names,  ages, 
and  residence  of  the  heirs  of  the  decedent,  and  the  value 
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and  character  of  the  property.  If  the  jurisdictional  facts 
existed,  but  are  not  fully  set  forth  in  the  petition,  and 
are  afterward  proved  in  the  course  of  administration, 
the  decree  or  order  of  administration  and  subsequent 
proceedings  are  not  Toid  on  account  of  such  want  of 
^orisdictional  averments. 

Stating  the  jurisdictional  facts— as  to  right  to  admlnlAter,  28  CaL 
182:  residence  of  decedent,  7  Gal.  215;  17  Gal.  233;  19  Cal.  188. 

Valae  of  the  property— held  not  Jurisdictional  fact,  28  Cal.  182. 

Jurisdiction  of  the  case— where  not  sufficient  basis  for,  My.  P.  Bep. 
206. 

Ftooeedings  not  void- for  want  of  Jurisdictional  averments,  83  GaL 

§  1372.  Letters  of  administration  may  be  granted  by 
the  court  at  any  time  appointed  for  the  hearing  of  the 
application,  or  at  any  time  to  which  the  hearins  is  con- 
tinued or  postponed.    [In  effect  April  16th,  1880.J 

§  1373.  "When  a  petition  praying  for  letters  of  admin-       f^ 
istration  is  filed,  the  clerk  must  give  notice  thereof  by    l^jj 
causing  notices  to  be  posted   in  at  least  three  public  105  ig2 
places  in  the  county,  one  of  which  must  be  at  the  place 
where  the  court  is  held,  containing  the  name  of  the  de- 
cedent, the  name  of  the  applicant,  and  the  time  at  which 
the  application  will  be  heard.   Such  notice  must  be  given 
at  least  ten  days  before  the  hearing.  [In  effect  April  16th, 

lOoO.J 
Potting  notices— compare,  sec.  130S. 

§  1374.  Any  person  interested  may  contest  the  peti-  i^j^ 
tion,  by  filing  written  opposition  thereto,  on  the  ground     ^cp 
of  the  incompetency  of  toe  applicant,  or  may  assert  his    93  554 
own  rights  to  tlie  administration,  and  pray  that  letters  be 
issued  to  himself.    In  the  latter  case  toe  contestant  must 
file  a  petition  and  give  the  notice  required  for  an  original 
petition,  and  the  court  must  hear  the  two  petitions  to- 
gether. 

Incompetency  of  tiie  applicant-«ec.  1369. 

Assert  his  own  rights— persons  entitled  to  adn^nlster,  sec.  136B. 

§  1375.  On  the  hearing,  it  being  first  proved  that 
notice  has  been  given  as  herein  required,  the  court  must 
hear  the  allegations  and  proofs  of  the  parties,  and  order 
the  issuing  of  letters  of  skdministration  to  the  party  best 
entitled  thereto. 

Proof  of  notice— compare,  sec.  1306:  concluslTC  evidence,  sec.  1376. 

Hear  the  proofii,  etc.— see  sec.  1378:  testimony  admissible,  7  Cal.  219. 

Order  the  issuanoe  of  letters— otherwise,  no  authority,  34  Cal.  464. 
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§  1376.  An  entry  in  tlie  minutes  of  the  court,  that 
the  required  proof  was  made  and  notice  given,  shall  be 
conclusive  evidence  of  the  fact  of  such  notice. 

Entiy  in  the  minutes— when  insufficient,  7  CaL  234. 

§  1377.  Letters  of  administration  must  be  granted  to 
any  applicant,  though  it  appears  that  there  are  other  per- 
sons having  better  rights  to  the  administration^  wnen 
such  persons  fail  to  appear  and  claim  the  issuing  of  letters 
to  themselves. 

Other  persons  having  better  rights-nnay  procure  revocation,  see 
sees.  138&-1380. 
Failure  to  appear,  etc^— is  waiver  of  light,  16  CaL  161. 

§  1378.  Before  letters  of  administration  aris  granted 
on  the  estate  of  any  person  who  is  represented  to  have 
died  intestate,  the  fact  of  his  dying  intestate  must  be 
proved  by  the  testimony  of  the  applicant  or  others,  and 
the  court  may  also  examine  any  other  person  concerning 
the  time,  place,  and  manner  of  his  death,  the  place  of  his 
residence  at  the  time,  the  value  and  character  of  his 
property,  and  whether  or  not  the  decedent  left  any  will, 
and  may  compel  any  person  to  attend  as  a  witness  for 
that  purpose. 

Place  of  residence— of  alleged  Intestate,  testimony  admissible,  T 
Cal.215. 

Witness— compelling  attendance  of,  sec.  1965  et  teq,*  creditor  may 
?>e,  My.  r.  Bep.  202. 

§  1379.  Administration  may  be  granted  to  one  or  more 

competent  persons,  although  not  otherwise  entitled  tot  lie 

1379  same,  at  the  written  request  of  the  person  entitled,  tiled 

Qp^'P,  in  the  court.    When  the  person  entitled  is  a  non-resident 

»d  01.1  ^j  ^jj^  State,  aflSdavits,  taken  ex  parte  before  any  officer 

1379  authorized  by  the  laws  of  this  State  to  take  acknowledg- 

^'cp    ments  and  administer  oaths  out  of  this  State,  may  be 

^  ^J2  received  as  prima  facie  evidence  of  the  identity  of  the 

^  ^^  party,  if  free  from  suspicion,  and  the  fact  is  established 

1379    to  the  satisfaction  of  the  court.  [In  effect  April  IGth,  1880.] 

lSi%2i     ^^^^^°  applicable— only  where  vacancy,  25  CaL  085. 

Discretion  of  the  court— where  will.  My.  P.  Bep.  181. 

Request  of  person  entitled— party  appointed  at,  My.F.  Bep.  85. 185; 

16  Cal.  161;  28  CaL  186:  but  when  public  administrator  preferred,  see 

53  Cal.  243. 

Proof  of  identity— Affldavits,  sees.  2009-2015:  depositions  out  of  the 
8ta^e,  sees.  2024-2028:  prima  faeie  evidence,  sec.  1838. 
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ARTICLE  V. 

RsYOOATioir  OF  Letters  and  Procbbdinos  Thbbbfob. 

1 1383.  Bevocatlon  of  letters  of  administration. 

il384.  When  petition  filed,  citation  to  issue. 
13S5.  Hearing  of  petition  for  revocation. 
1386.  Prior  rights  of  relatives  entitles  them  to  revoke  prior  letters. 

§  1383.  When  letters  of  administration  have  been  j^qoq 
granted  to  any  other  person  than  the  surviving  husband  ^^p 
or  wife,  child,  father,  mother,  brother,  or  sister  of  the  in-  97  :^42 
testate,  any  one  of  them  who  is  competent,  or  any  compe-  98  536 
tent  person  at  the  written  request  of  any  one  of  them» 
may  obtain  the  revocation  of  the  letters,  and  be  entitled    1383 
to  the  administration,  by  presenting  to  the  court  a  petition    "p 
praying  the  revocation,  and  that  letters  of  administration^* 
may  be  issued  to  him.    [In  effect  April  16th,  1880.] 

Competent— 23  Cal.  476;  persons  incompetent,  sees.  1369, 1370. 

At  written  request— compare  Rbqitest  of  Febson  Eittitled, 
■ec.  1379n:  before  amdt.  1880,  nominee  not  appointed,  25  Cal.  585. 

Revocation  of  the  letters— granting  fresh  letters,  effects,  49  Gal.  605: 
Incumbent  on  court,  23  Cal.  476. 

§  1384.  When  such  petition  is  filed,  the  clerk  must,  in 
addition  to  the  notice  provided  in  section  thirteen  hundred 
and  seventy-three,  issue  a  citation  to  the  administrator  to 
appear  and  answer  the  same  at  the  time  appointed  for  the 
hearing.    [In  effect  July  1st,  1874.] 

Citation— to  administrator,  23  Cal.  479:  generally,  sees.  1707-1711. 

§  1385.  At  the  time  appointed,  the  citation  having 
been  duly  served  and  returned,  the  court  must  proceed 
to  liear  the  allegations  and  proofs  of  the  parties;  and  if 
the  right  of  the  anplicHnt  is  established,  and  he  is  compe- 
tent, letters  of  aaministration  must  be  granted  to  him, 
and  the  letters  of  the  former  administrator  revoked. 

Hearing  and  appointment— 23  Cal.  480. 

§  1386.  The  surviving  husband  or  wife,  when  letters 
of  administration  have  been  granted  to  a  child,  fathe-, 
brother,  or  sister  of  the  intestate;  or  any  of  such  rela- 
tives, when  letters  have  been  granted  to  any  other  of 
them,  may  assert  his  prior  right,  and  obtain  letters  of  ad- 
ministration, and  have  the  letters  before  granted  revoked 
in  the  manner  prescribed  in  the  three  preceding  sections. 
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ARTICLE  VL 

Oaths  Ain>  Bonds  of  Ezeoutoss  aitd  ADuimsTBATOBS,  xto. 

S  1887.  Administrator  or  executor  to  take  oath.  Letters  and  bond  to 
be  recorded. 

1388.  Bond  of  administrators,  form  and  requirements  of. 

1389.  Additional  bonds,  when  required. 

1390.  Condition  of  bonds. 

1391.  Each,  or  more  than  one  administrator,  to  give  separate  bonds, 
!i  1392.  Several  recoveries  may  be  had  on  same  bond. 

'  I  1393.  Bonds,  and  justification  of  sureties  on.   Must  be  approved. 
1 1  1394.  Citation  and  requirements  of  Judge  on  deficient  bond.   Addi- 
tional security. 

1395.  Bight  ceases,  when. 

1396.  Wlien  bond  may  be  dispensed  with. 

1397.  Petition  showing  failing  sureties  and  asking  for  further  bonds. 
1396.  Citation  to  executor,  etc.,  to  show  cause  aipiinst  such  applica* 

tion. 

S  1399.  Further  security  may  be  ordered. 
I  1400.  Neglecting  to  obey  order. 
I  1401.  Suspending  powers  of  executor,  etc. 
i  1402.  Further  security  ordered  without  application  of  party  In  In* 

terest. 

11403.  Belease  of  sureties. 
1404.  New  siireties. 
1405.  Neglect  to  give  new  sureties  forfeits  letters. 
S  1406.  Application  to  be  determined  out  of  Uacm  time. 
S  1407.  Lability  on  bond. 

§  1387.  Before  letters  testamentary  or  of  administra* 
tion  are  issued  to  the  executor  or  administrator,  he  must 
t£^e  and  subscribe  an  oath  before  some  officer  authorized 
to  administer  oaths,  that  he  will  perform,  according  to 
law,  the  duties  of  executor  or  administrator,  which  oath 
must  be  attached  to  the  letters.  All  letters  testamentary 
and  of  administration  issued  to,  and  all  bonds  executed 
by,  executors  or  administrators,  with  the  affidavits  and 
certificates  thereon,  must  be  forthwith  recorded  by  the 
clerk  of  the  court  having  inrisdiction  of  the  estates,  in 
books  to  be  kept  by  him  in  his  office  for  that  purpose. 

§  1388.  Every  person  to  whom  letters  testamentary  or 
of  administration  are  directed  to  issue,  must,  before  re- 
ceiving them,  execute  a  bond  to  the  State  of  California, 
with  two  or  more  sufficient  sureties,  to  be  approved  by  the 
Superior  Court,  or  a  judge  thereof.  In  form,  the  bond 
must  be  joint  and  several,  and  the  penalty  must  not  be 
less  than  twice  the  value  of  the  personal  property,  and 
twice  the  probable  value  of  the  annual  rents,  profits,  and 
issues  of  real  property  belonging  to  the  estate,  which  val- 
ues must  be  ascertained  by  the  Superior  Court,  or  a  judge 
thereof,  by  examining  on  oath  the  party  applying,  and 
any  other  persons.  [In  effect  April  16th,  1880.] 
State  of  Oalifomia— executed  to,  compare,  6  Gal.  632. 
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Sturetles-secs.  1393, 1894, 1397-1400, 1403, 1404, 1407. 

Approved  by  judge— at  chambers,  sec.  166. 

Bond— condition  of,  sec.  1390 :  sepjuiite,  when,  sec.  1391 :  recovery  oii« 
sees.  1303, 1407:  not  required,  when,  sec.  1396:  further  security,  sees. 
1389, 1394-1402 :  Stands  as  undertaking  on  appeal,  sec.  970 :  undertaking! 
generally,  sec.  941n. 

Amount  of  bond— when  no  review  of  action  fixing,  28  Gal.  182. 

Double  the  value  of  the  personal  property— My.  P.  Bep.  239. 

§  1389.  The  Superior  Court,  or  a  judge  thereof,  must 
require  an  additional  bond  whenever  the  sale  of  any  real 
estate  belonging  to  an  estate  is  ordered;  but  no  such  ad- 
ditional bond  must  be  required  when  it  satisfactorily 
appears  to  the  court  that  the  penalty  of  the  bond  given 
beiore  receiving  letters,  or  of  any  bond  given  in  place 
thereof,  is  equal  to  twice  the  value  of  the  personal  prop- 
erty remaining  in  or  tliat  will  come  into  the  possession  of 
the  executor  or  administrator,  including  the  annual  rents, 
profits,  and  issues  of  real  estate,  and  twice  the  probable 
amount  to  be  realized  on  the  sale  of  the  real  estate 
ordered  to  be  sold.     [In  effect  April  16th,  1880.] 

Additional  bond— objection  to  confirmation  of  sale,  because  sureties 
Insolvent,  50  Cal.  308:  may  also  be  required  of  public  administrator, 
sec.  1727. 

§  1390.  The  bond  must  be  conditioned  that  the  execu- 
tor or  administrator  shall  faithfully  execute  the  duties  of 
the  trust  according  to  law. 

Conditions  of  the  bond— no  breach  of,  5  Cal.  443. 

Duties  of  the  trust— see  sec.  1581  et  teq. 

§  1391.  When  two  or  more  persons  are  appointed  ex- 
ecutors or  administrators,  the  Superior  Court,  or  a  judge 
thereof,  must  require  and  take  a  separate  bond  from  each 
of  them.    [In  effect  April  16th,  1880.] 

§  1392.  The  bond  shall  not  be  void  upon  the  first  re- 
covery, but  may  be  sued  and  recovered  upon  from  time 
to  time,  by  any  person  aggrieved,  in  his  own  name,  until 
the  whole  penalty  is  exhausted. 

Sued  upon- Joining  defendants,  sec.  383. 

In  his  own  name— party  beneficially  interested,  see.  367  and  notes. 

Penalty— sees.  1388, 1399. 

Kind  of  money— payable  under  bond,  sec.  1407. 

§  1393.  In  all  cases  where  bonds  or  undertakings  are 
required  to  be  given,  under  this  title,  the  sureties  must 
justify  thereon  in  the  same  manner  and  in  like  amounts 
as  required  by  section  ten  hundred  and  fifty-seven  of  this 
Code,  and  the  certificate  thereof  must  be  attached  to  and 
Hied  and  recorded  with  the  bond  or  undertaking.    All 


' 
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such  bonds  and  undertakings  must  be  approved  by  a 
udge  of  the  Superior  Court  before  being  filed  or  recorded. 
In  effect  April  16th,  1880.] 
Approved  by  jndge— at  chambers,  sec.  166. 
Ezaziiination  of  sureties— wJien  qualiflcations  qaestloned,  sec.  13M. 

§  1394.  Before  the  judge  approves  any  bond  required 
under  this  title,  and  after  its  approval,  he  may,  of  his  own 
motion,  or  upon  the  motion  oi  any  person  interested  in 
the  estate,  supported  by  affidavit  that  the  sureties,  or 
some  one  or  more  of  them,  are  not  worth  as  much  as  they 
have  justified  to,  order  a  citation  to  issue  requiring  such 
sureties  to  appear  before  him  at  a  designated  time  and 
place,  to  be  examined  touching  their  property  and  its 
value;  and  the  judge  must,  at  the  same  time,  cause  a 
notice  to  be  issued  to  the  executor  or  administrator  re- 
quiring his  appearance  on  the  return  of  the  citation;  and 
on  its  return  he  may  examine  the  sureties  and  such  wit- 
nesses as  may  be  produced,  touching  the  property  of  the 
sureties  and  its  value;  and  if,  upon  such  examination,  he 
is  satisfied  that  the  bond  is  insufficient,  he  must  require 
sufficient  additional  security.    [In  effect  April  IGth,  1880.] 

Citations— sees.  1707-1711. 

Additional  secnrity— effect  of  failure  to  give,  in  time,  sec.  1395. 

§  1395.  If  sufficient  security  is  not  given  within  the 
time  fixed  by  the  judge's  order,  the  right  of  such  executor 
or  administrator  to  the  administration  shall  cease,  and 
the  person  next  entitled  to  the  administration  on  the 
estate,  who  will  execute  a  sufficient  bond,  must  be  ap- 
pointed to  the  administration 

§  1396.  When  it  is  expressly  provided  in  the  will  that 
no  bond  shall  be  required  of  the  executor,  letters  testa- 
mentary may  issue,  and  sales  of  real  estate  be  made  and 
confirmed  without  any  bond,  unless  the  court,  for  good 
cause,  require  one  to  be  executed;  but  the  executor  may 
at  any  time  afterward,  if  it  appear  from  any  cause  nec- 
essary or  proper,  be  required  to  file  a  bond,  as  in  other 
cases.    [In  effect  July  1st,  1874.] 

Bond  subsequently  required— sec  1401  not  In  conflict  with  this 
section,  see  53  CaL  19. 

§  1397.  Any  person  interested  in  an  estate  may,  by 
verified  petition,  represent  to  the  Superior  Court,  or  a 
iudge  thereof,  that  tne  sureties  of  the  executor  or  admin- 
istrator thereof  have  become,  or  are  becoming,  insolvent, 
or  that  they  have  removed,  or  are  about  to  remove,  from 
the  State,  or  that  from  any  other  cause  the  bond  is  in- 
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BufBcient,  and  ask  that  further  security  be  required.    [In 
«£fiect  April  IGtli,  1880.] 

Ask  farther  secnrity— court  may,  sec.  1402. 

§  1398.  If  the  court,  or  a  judge  thereof,  is  satisfied 
-tliat  the  matter  requires  investigation,  a  citation  must  be 
issued  to  the  executor  or  administrator,  requiring  him  to 
a.pi>ear,  at  a  time  and  place  to  be  therein  specified,  to 
sTiow  cause  why  he  should  not  give  further  security. 
The  citation  must  be  served  personally  on  the  executor 
or  administrator,  at  least  five  days  before  the  return  day. 
If  he  has  absconded,  or  cannot  be  found,  it  may  be  served 
"by  leaving  a  copy  of  it  at  bis  place  of  residence,  or  by 
such  publication  as  the  court  or  a  judge  thereof  may  or- 
der.   [In  efeect  April  IGtli,  1880.] 

§  1399.  On  the  return  of  the  citation,  or  at  such  other 
time  as  the  judge  may*  appoint,  he  must  proceed  to  hear 
the  proofs  and  allegations  of  the  parties.  If  it  satisfac- 
torily appears  that  the  security  is  from  any  cause  insufii- 
cient,  he  may  make  an  order  requiring  the  executor  or 
administrator  to  give  further  security,  or  to  file  a  new 
bond  in  the  usual  form,  within  a  reasonable  time,  not 
less  than  five  days. 

§  1400.  If  the  executor  or  administrator  neglects  to 
comply  with  the  order  within  the  time  prescribed,  the 
judge  must,  by  order,  revoke  his  letters,  and  his  authority 
must  thereupon  case. 

§  1401.  When  a  petition  is  presented,  praying  that  an 
executor  or  administrator  be  required  to  give  further  se- 
curity, or  to  give  bond,  where  by  the  terms  of  the  will  no 
bond  was  originally  required,  and  it  is  alleged  on  oath 
that  the  executor  or  admiuist  rator  is  wasting  the  property 
of  the  estate,  the  judge  may,  by  order,  suspend  his  powers 
until  the  matter  can  be  heard  and  deiermined. 

Suspension  of  ezecntor— ontil  bond  given,  not  in  conflict  with  sec. 
1396;  &J  Cai.  19. 

§  1402.  When  it  comes  to  his  knowledge  that  the  bond 
of  any  executor  or  administrator  is  from  any  cause  in- 
sufficient, the  judge,  without  any  application,  must  cause 
him  to  be  cited  to  appear  and  show  cause  wh v  he  should 
not  give  further  security,  and  must  proceed  thereon  as 
upon  the  application  of  any  person  interested.  [In  effect 
April  16th,  I8b0.j 

§  1403.  When  a  surety  of  any  executor  or  adminis-       1*03 
trator  desires  to  be  released  from  responsibility  on  ao-     iot'Sis 
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count  of  future  acts,  he  may  make  application  to  tlie 
Superior  Court,  or  a  judge  thereof,  for  relief.  The  coort 
or  judge  must  cause  a  citation  to  the  executor  or  adminis- 
trator to  be  issued,  and  served  personally,  requiring  bim 
to  appear  at  a  time  and  place  to  be  therein  specified,  and 
to  give  other  security.  If  he  has  absconded,  lett,  or 
removed  from  the  State,  or  if  he  cannot  be  found,  after 
due  diligence  and  inquiry,  service  may  be  made  as  pro- 
vided in  section  one  thousand  three  hundred  and  ninety- 
eight.  [  In  effect  April  16th,  1880.  ] 
Sureties  released,  when— by  cbaoge  in  trust  estate,  68  CaL  451. 

1404  §  1404.  If  new  sureties  be  given  to  the  satisfaction  of 

^  the  judge,  he  may  thereupon  make  an  order  that  the 

107  213       sureties  who  applied  for  relief  shall  not  be  liable  on  their 

bond  for  any  subsecjuent  act,  default,  or  misconduct  of 

the  executor  or  administrator. 

§  1405.  If  the  executor  or  administrator  neglects  or 
refuses  to  give  new  sureties,  to  the  satisfaction  of  the 
judge,  on  the  return  of  the  citation,  or  within  such  rea- 
sonable time  as  the  judge  shall  allow,  unless  the  surety 
making  the  application  shall  consent  to  a  longer  exten- 
sion of  time,  the  court  or  judge  must,  by  order,  revoke 
his  letters. 

tl406.  The  applications  authorized  by  the  ninepre- 
ing  sections  of  this  chapter  may  be  heard  and  deter- 
mined at  any  time.  All  orders  made  therein  must  be 
entered  upon  the  minutes  of  the  court.  [In  effect  April 
16th,  1880.] 

§  1407.  The  liability  of  principal  and  sureties  upon 
the  bond  of  any  executor,  administrator,  or  guardian,  is 
in  all  cases  to  pay  in  the  kind  of  money  or  currency  in 
which  the  principal  is  legally  liable.  [In  effect  Joly  1st, 
1874.] 

ABTICLE  YIL 

Special  ADKnnsTBATOBs  Aim  thkib  Fowxbs  avd  Dums. 

1411.  Special  administrator,  when  appointed. 

1412.  Special  letters  may  be  issued  out  of  term  time. 

1413.  Preference  Riven  to  persons  entitled  to  letters. 

1414.  Special  administrator  to  giye  bond  and  take  oath. 

1415.  Duties  of  special  administrator. 

1416.  When  letters  testamentary  or  of  admlnlBtratlon  are  granted* 
special  administrator's  powers  cease. 

S  1417.  Special  administrator  to  render  account. 

ccD  §  1411.  When  there  is  delay  in  granting  letters  testa- 

..  .P.     mentary  or  of  administration  from  any  cause,  or  when 
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sneh  letters  are  granted  irregularly,  or  no  sufficient  bond     ini 
is  filed  as  required,  or  when  no  application  is  made  for     ^c'^Soo 
such  letters,  or  when  an  executor  or  udministrator  dies»    ^^  ^ 
or  is  suspended,  or  removed,  the  Superior  Court,  or  a 
judge  thereof,  must  appoint  a  special  administrator  to 
collect  and  take  charge  of  the  estate  of  the  decedent  in 
whatever  county  or  counties  the  same  may  be  found,  and 
to  exercise  such  other  powers  as  may  be  necessary  for  the 
preservation  of  the  estate;  or  he  may  direct  the  public  ad- 
ministrator of  his  county  to  take  charge  of  the  estate.    [In 
effect  April  IGth,  1880.] 

§  1412.  The  appointment  may  be  made  at  any  time, 
and  without  notice,  and  must  be  made  by  entry  upon  the 
minutes  of  the  court,  specifying  the  powers  to  be  exer- 
cised by  the  administrator.  Upon  such  order  beln?  en- 
tered, and  after  the  person  appointed  lias  given  bond,  the 
clerk  must  issue  letters  of  administration  to  such  person 
in  conformity  with  the  order.    [In  effect  April  16th,  1880.] 

Oath  and  bond— see  sec.  1414. 

§  1413.  In  making  the  appointment  of  a  special  admin- 
istrator, the  court  or  judge  must  give  preference  to  the 
person  entitled  to  letters  testamentary  or  of  administra- 
tion, but  no  appeal  must  be  allowed  from  the  appoint- 
ment.    [In  effect  April  IGth,  1880.] 

Person  entitled  to  letters— «ec.  1365  et  teg, 

§  1414.  Before  any  letters  issue  to  any  special  admin- 
istrator, he  must  give  bond  in  such  sum  as  the  court  or 
judge  may  direct,  with  sureties  to  the  satisfaction  of  the 
court  or  judge,  conditioned  for  the  faithful  performance  of 
his  duties;  and  he  must  take  the  usual  oath,  and  have 
the  same  indorsed  on  his  letters.  [In  effect  April  16th, 
1880.) 

Oatfa  and  bond  of  administrator,  etc.— see  sees.  1887-1407. 

§  1415.  The  special  administrator  must  collect  and  pre- 
serve for  the  executor  or  administrator,  all  the  goods,  ^^ 
chattels,  debts,  and  effects  of  the  decedent;  all  incomes,  106^431 
rents,  issues,  and  profits,  claims,  and  demands  of  the  es- 
tate; must  take  the  charge  and  management  of,  enter 
upon,  and  preserve  from  damage,  waste,  and  injury,  the 
real  estate;  and  for  any  such  and  all  necessary  purposes 
may  commence  and  maintain  or  defend  suits  and  other 
legal  proceedings  as  an  administrator:  he  may  sell  such 
perishable  property  as  the  court  may  order  to  be  sold, 
and  exercise  such  other  powers  as  are  conferred  npon  him 
by  his  appointment,  but  in  no  case  is  he  liable  to  an  action 
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by  any  creditor  on  a  claim  against  the  decedent.    [In  ef- 
fect April  16th,  1880.  J 

Special  administrator— powers  as  to  salts,  SO  Cal*  299:  alleged  oon- 
▼ersion  by,  fiO  Cal.  616. 

§  1416.  When  letters  testamentary  or  of  administra- 
tion on  the  estate  of  the  decedent  have  been  granted,  the 
powers  of  the  special  administrator  cease,  and  he  must 
lortliwitli  deliver  to  the  executor  or  administrator  all  the 
property  and  effects  of  the  decedent  in  bis  hands;  and 
the  executor  or  administrator  may  prosecute  to  final  judg- 
ment any  suit  commenced  by  the  special  administrator. 

§  1417.  The  special  administrator  must  render  an  ac- 
count, on  oath,  of  his  proceedings,  in  a  like  manner  as 
other  administrators  are  required  to  do. 

Account  of  administrator,  etc.— sec.  1622  et  uq. 

ABTICLE  Vni. 
Wills  Fouitd  after  Letters  ov  ADicnriSTRATioir  Oravtsd, 

▲ITD  MISOELLAITEOUS  PROVISIONS. 

1 1423.  On  proof  of  will,  after  grant  of  letters  of  administration,  let- 
ters revoked. 

I  1424.  Power  of  executor  In  such  a  case. 

I  1425.  Bemaining  administrator  or  executor  to  continue  when  bis 
colleagues  are  disqualified. 

I  1426.  Who  to  act  wlien  all  acting  are  Incompetent. 

I  1427.  Executor  or  administrator  may  resign,  when.  Court  to  appoint 
successor.   Liability  of  outgoer. 

I  1428.  All  acts  of  executor,  etc..  valia  until  his  power  Is  revoked. 

I  142».  Transcript  of  court  minutes  to  be  evidence. 

§  1423.  If,  after  granting  letters  of  administration  on 
the  ground  of  intestacy,  a  will  of  the  decedent  is  duly 
proved  and  allowed  by  the  court,  the  letters  of  adminis- 
tration must  be  revoked,  and  the  power  of  the  adminis- 
trator ceases,  And  he  must  render  an  account  of  his  ad- 
ministration within  such  time  as  the  court  shall  direct. 

Letters  must  bo  revoked— but  formal  removal  unneoessarr,  49  CaL 

197. 

Account  of  administration— sec.  622  et  teg, 

§  1424.  In  such  case,  the  executor  or  the  administrator 
with  the  will  annexed  is  entitled  to  demand,  sue  for,  re- 
cover and  collect  all  the  rights,  goods,  chattels,  debts  and 
effects,  of  the  decedent  remainmg  unadministered,  and 
may  prosecute  to  final  judgment  any  suit  commenced  by 
the  administrator  before  the  revocation  of  his  letters  of 
administration. 

Inventory  and  collection  of  decedent's  effects-4ecs.  144S-145S. 
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§  1425.  In  case  any  one  of  several  executors  or  admin-       i4SB 
iatratora  to  whom  letters  are  granted,  dies,  becomes  luna-       cop 
tic,  is  convicted  of  an  infamous  crime,  or  otherwise  be-     ^^  ** 
comes  incapable  of  executing  the  trust,  or  in  case  the 
Irttera  testamentary  or  of  administration  are  revoked  or 
annulled,  witli  respect  to  any  one  executor  or  administra- 
tor, the  remaining  executor  or  administrator  must  ])roceed 
to  complete  the  execution  of  the  will  or  administration. 

§  1426.  If  all  such  executors  or  administrators  die  or        ^ 
become  incapable,  or  the  power  and  autliority  of  all  of     *** 
them  i.H  revoked,  the  court  must  issue  letters  of  adminis-  log  433 
tration,  with  the  will  annexed  or  otherwise,  to  tlio  widow 
or  next  of  kin,  or  others,  in  the  same  onler  and  manner 
as  is  directed  in  relation  to  original  letters  of  administra- 
tion.   The  administrators  so  appointed  must  give  bond  in 
tlie  like  penalty,  with  like  sureties  and  conditions,  as 
hereinbefore  required  of  administrators,  and  shall  have 
the  like  i^ower  and  authority.    [In  effect  April  IGth,  1880.] 

Letters  of  administration— onler  and  manner  of  granting,  sec  136S 
et  seq.:  wiUi  will  annexed,  sec.  1356;  32  Cal.  436. 

Oath  and  bond— sees.  1387-1407. 

Power  and  anthority— flee.  1581  et  seq. 

§  1427.  Any  executor  or  administrator  may,  at  any 
time,  by  writing,  riled  in  the  Superior  Court,  resign  his 
appointment,  having  tirst  settled  his  accounts  and  deliv- 
ered up  all  the  estate  to  the  person  whom  the  court  shall 
aj^point  to  receive  the  same.  If,  however,  by  reason  of 
any  delays  in  such  settlement  and  delivering  up  of  the 
estate,  or  for  any  other  cause,  the  circumstances  of  the 
estate  or  the  rights  of  those  interested  therein  require  it, 
the  court  may,  at  anv  time  before  settlement  of  accounts 
and  delivering  up  of  the  estate  is  completed,  revoke  the 
letters  of  such  executor  or  administrator,  and  appoint  in 
his  stead  an  administrator,  either  special  or  general,  in 
the  same  manner  as  is  directed  in  relation  to  original 
letters  of  administration.  The  liability  of  the  outgoing 
executor  or  administrator,  or  of  the  sureties  on  his  bond, 
shall  not  be  in  any  manner  discharged,  released,  or  af- 
fected by  such  appointment  or  resignation.  [In  effect 
April  16th,  1880.] 

Presamptions  -as  to  resignation,  etc.,  on  collateral  attack  on  pro* 
eeedlngs.  28  cal.  182. 

Resignation  not  at  will— of  administrator,  10  Cal.  116;  20  Cal.  288. 

Oompensation— where  administrator  resigns.  3  Cal.  287;  ft  Cal.  4S7. 

Settled  his  acootints— acceptance  Improper  before,  10  Cal.  110. 

Delivered  up  estate— to  person  appointed,  A  CaL  437. 

Gqdje  Civ.  pBoo.-4a« 
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§  1428.  All  acts  of  an  executor  or  administrator,  as 
such,  before  tbo  revocation  of  bis  letters  testamentary  or 
of  administration,  are  as  valid  to  all  intents  and  purposes 
as  if  such  executor  or  administrator  had  continued  law- 
fully to  execute  the  duties  af  his  trust. 

Ezecntor  do  son  tort—at  couunon  law,  17  Cal.  182:  now  probably 
obsolete.  SU  C;U.  HM. 

§  1429.  A  transcript  from  the  minutes  of  the  court, 
showing  the  appointment  of  any  person  as  executor  or 
administrator,  top;ctiier  with  tlio  certiiicate  uf  tlie  clerk, 
under  his  hand  and  the  seal  of  his  court,  that  such  person 
has  given  boutl  and  been  qualiiied,  and  that  letters  testa- 
mentary or  of  administration  have  lieen  issued  to  him 
and  liave  not  been  revoked,  shall  have  the  same  effect  iu 
evidence  as  the  letters  themselves. 

Letters  and  bond  recorded— sec.  1387. 

ARTICLE  IX. 

DlSQUALIFIOATIOV  OF    JUIXIBS   AND    TSANgFEBS   OF  ADXIVIS- 

TRATIOKS. 

(  1430.  When  juds^e  not  to  act. 

S  1431.  Ju(l?e  bclnar  disqualified,  proceedings  to  be  transferred,  and 

wliere. 
f  1432.  Transfer  not  to  change  right  to  administer.   Retransfer,  how 

made, 
f  1433.  When  proceedings  to  be  returned  to  original  court. 

§  1430.  No  will  shall  be  admitted  to  probate,  or  letters 
testamentary  or  of  administration  granted,  before  any 
judge  who  is  interested  as  next  of  kin  to  the  decedent,  or 
as  a  legatee  or  devisee  under  the  will,  or  when  he  is  name<l 
as  executor  or  trustee  in  the  will,  or  is  a  witness  thereto, 
or  is  in  any  otber  manner  interested  or  disqualiiled  from 
acting.    [In  effect  April  IGth,  1680.] 

Judge  interested  in  estate— disqualified,  where  asrent  for  heirs,  87 
Cnl.  l!H):  where  liiteretited  In  a  sale  uf  the  realty,  Tracy  «.  Colby,  June 
nth,  ItiSO,  5  Fac.  C.  L.  J.  634. 

^f/  §  1431.  When  a  petition  is  filed  in  the  Superior  Court 
^Z/o^ praying  for  admission  to  probate  of  a  will,  or  for  granting 
letters  testamentary  or  of  administration,  or  when  pro- 
ceedings are  pending  in  the  Superior  Court  for  the  settle- 
ment of  an  estate,  and  there  is  no  judge  of  said  court 
qualified  to  act,  an  order  must  be  made  transferring  the 
proceeding  to  the  Superior  Court  of  an  adjoining  county; 
and  the  clerk  of  the  court  ordering  the  transfer  must 
transmit  to  the  clerk  of  the  court  to  which  the  proceeding 
is  ordered  to  be  transferred,  a  certified  copy  oi  the  oxder. 
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and  all  the  papers  on  file  in  his  office  in  the  proceeding; 
and  thereafter  the  court  to  which  the  proceeding  is  trans- 
ferred shall  exercise  the  same  authority  and  jurisdiction 
over  the  estate,  and  all  matters  relating  to  the  adminis- 
tration thereof,  as  if  it  had  original  jurisdiction  of  the 
estate.     [In  effect  April  ICth,  1880.] 

Change  of  yenno—to  obtain  impartial  trial,  15  Gal.  220;  37  Cat.  190; 
45  CaL  245:  generally,  sees.  3:i7-398. 

§  1432.  The  transfer  of  a  proceeding  from  one  court  to 
another,  as  provided  for  in  ilie  precedin'?  section,  shall 
not  affect  the  right  of  any  person  to  letters  testamentary 
or  of  administration  on  the  estate  transferred,  but  the 
same  persons  are  entitled  to  letters  testamentary  or  of 
admiuiftt ration  on  the  estate,  in  the  order  hereinafter  pro- 
vided. If,  before  the  a<hninisiration  is  closed  of  any  es- 
tate so  transferred  as  herein  provided,  another  person  is 
elected  or  appointed,  and  qualified  as  judge  of  the  court 
wherein  such  proceeding  was  originally  commenced,  who 
is  nf>t  disqiialilied  to  act  in  the  settlement  of  the  estate, 
and  the  causes  for  which  the  proceeding  was  transferred 
no  longer  exist,  any  person  interested  in  the  estate  may 
have  the  jiroceeding  returned  to  the  court  from  which  it 
was  originally  transferred,  by  filing  a  i)etition  setting 
forth  these  facts,  and  moving  the  court  therefor.  [In  ef- 
fect April  IGth,  1880.J 

§  1433.  On  hearing  the  motion,  if  the  facts  required  by 
the  preceding  section  to  be  set  out  in  the  petition  are  sat- 
isfactorily shown,  and  it  further  appears  to  thn  court  that 
the  convenience  of  parties  interested  would  bo  pro- 
moted by  such  change,  the  judge  must  make  an  order 
transferring  the  proceeding  back  to  the  court  where  it 
was  oripfinally  commenced;  and  the  clerk  of  the  court  or- 
dering the  transfer  must  transmit  to  the  clerk  of  the  court 
in  which  tlie  proceeding  was  originally  commenced,  a 
certified  copy  of  the  order,  and  all  the  original  papers  on 
file  in  his  office  in  the  proceeding;  and  the  court  where 
the  proceeding  was  originally  commenced  shall  thereafter 
have  jurisdiction  and  power  to  make  all  necessary  orders 
and  decrees  to  close  up  the  administration  or  the  estate. 
[In  effect  April  IGth,  1880.] 
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ARTICLE  X. 

Removals  aitd  Suspieirsioirs  nn  Cebtaiit  Cases. 

f  14.lfi.  Suspension  of  powers  of  execntor. 

I  14J7.  Executor  to  have  notice  of  his  suspension,  and  to  he  cited  to  ap- 
pear. 
S  14-W.  An)r  party  Interested  may  appear  on  hearin^r. 
$  IU\K  Notice  to  abseondinji;  executors  and  admliiliitrators. 
S  U40.  May  compel  attendance. 

§  1436.  Whenever  a  judge  of  a  Superior  Court  liaa 
reason  to  believe,  from  his  own  knowledge,  or  from  cred- 
ible information,  that  any  executor  or  administrator  has 
wasted,  embezzled,  or  mismanaged,  or  is  about  to  wast«) 
or  embezzle  the  property  of  the  estate  committed  to  his 
charge,  or  has  committed  or  is  about  to  commit  a  fraud 
upon  the  estate,  or  is  incompetent  to  act,  or  has  perma- 
nentlv  removed  from  the  State,  or  has  wrongfully  neg- 
lected the  est{xte,  or  has  long  neglected  to  perform  any 
act  as  such  executor  or  administrator,  he  must,  by  an  or- 
der entered  upon  the  minutes  of  the  court,  susjiend  the 
powers  of  such  executor  or  administrator,  until  the  mat- 
ter is  investigated.    [In effect  April  16th,  1880.] 

Misconduct  of  ozecutor— as  to  Inventory,  sec.  1450:  as  to  exhibit 

auil  Hccoimt,  sees.  I(j26. 1^30, 

Suspension  of  execntor,  6to.--done  at  chambers,  sec.  166:  discre- 
tion, 6  cai.  am. 

§  1437.  When  such  suspension  is  made,  notice  thereof 
must  be  given  to  the  executor  or  administrator,  and  he 
must  be  cited  to  appear  and  show  cause  why  his  letters 
should  not  be  revoked.  If  he  fail  to  appear  in  obedience 
to  the  citation,  or,  if  appearing,  the  court  is  satisfied  that 
there  exists  cause  for  his  removal,  his  letters  must  be  re- 
voked, and  letters  of  administration  granted  anew,  as  the 
case  may  require. 

§  1438.  At  the  hearing,  any  person  interested  in  the 
estate  may  appear  and  tile  his  allegations  in  writing, 
showing  that  the  executor  or  administrator  should  be  re- 
moved ;  to  which  the  executor  or  administrator  may  de- 
mur or  answer,  as  hereinbefore  provided.  The  issues 
raised  must  be  heard  and  determined  by  the  court. 

As  hereinbefore  provided-r-demurring  or  answering,  compare  sec 

lull.. 

Determined  by  the  court— My.  P.  Rep.  68. 

§  1439.  If  the  executororadministrator  has  absconded 
or  conceals  himself,  or  has  removed  or  absented  himself 
from  the  State,  notice  may  be  given  him  of  the  pendency 
of  the  proceedings  by  publication,  in  such  manner  as  the 
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court  may  direct,  and  the  court  may  proceed  upon  such 
notice  as  if  the  citation  bad  been  personally  served. 
Compare— sec.  1630. 

§  1440.  In  the  proceedings  authorized  by  the  preceding 
Bertions  of  this  article,  for  the  removal  of  an  executor  or 
administrator,  the  court  may  compel  his  attendance  by  at- 
tacliment,  and  may  compel  him  to  answer  questions,  on 
OHtli,  touching  his  administration,  and,  upon  his  refusal 
BO  to  do,  may  commit  him  until  he  obey,  or  may  revoke 
his  letters,  or  both. 

Compelling  obedience— compare,  sees.  1637, 1628:  as  to  contempt, 
soe  sees.  1209, 1219. 
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CHAPTER  IV. 

OF  THB  TSmSNTORY  AND  COLLECTION  OF 
THE  EFFECTS  OF  DECEDENTS. 

▲BT.    L    IVYEKTOBT,  AFPBAISXlIlBirT,  AND  POSSESSION'  OF  ES- 
TATE. 
n.    EKBEZZLEUXNT   and   SimBENDEB   OF  PBOPEBTT   OF 

Estate. 

ARTICLE  I. 
IKYEKTOBY*  APPBAISEMENT,  AND  POSSESSION  OF  ESTATE. 

1443.  Inventory  to  be  retomed,  including  the  homestead. 

1444.  Appraisement  and  pay  of  appraisers. 

1445.  Oath  of  appraisers  and  inventory,  how  made. 

1446.  Inventory  to  account  for  moneys.   If  all  money,  no  appralM* 
ment  necessary. 

1447.  Effect  of  naming  a  debtor  executor. 

1448.  Dbcliarge  or  bequest  of  debt  against  executor. 

1449.  To  make  oath  to  inventory. 

1450.  Letters  may  be  revoked  for  neglect  of  administrator. 
S  1451.  Inventory  of  after-discovered  property. 

i  1452.  Administrator  and  executor  to  possessreal  and  personal  estate. 
S  1453.  Executor  or  administrator  to  deliver  real  estate  to  heirs  or 

devisees  at  the  end  of  ten  months,  unless  there  are  debts  to 

be  satisfied. 

§  1443.  Every  executor  or  administrator  must  make 
and  return  to  the  court,  within  three  months  after  his  ap- 
pointment, a  true  inventory  and  appraisement  of  all  the 
estate  of  the  decedent,  including  the  homestead,  if  any, 
which  has  come  to  his  possession  or  knowledge.  [In  effect 
April  IGth,  1880.] 

Witiiin  three  months— amdt.  1880:  previously  at  first  term  after 
appointment:  but  as  to  abolition  of  terms,  see  sec.  73n. 

Inventory— when  unnecessary,  1  Cal.  488:  receivable  at  chambers, 
sec.  166:  estoppel  as  to,  My.  P.  Jlep.  203:  la  not  basis  of  commlssiona, 
43Gal.543. 

§  1444.  To  make  the  appraisement,  the  court,  or  a 
judge  thereof,  must  appoint  three  disinterested  persons, 
(any  two  of  whom  may  act)  who  are  entitled  to  receive  a 
reasonable  compensation  for  their  services,  not  to  exceed 
live  dollars  per  day,  to  be  allowed  by  the  court  or  judge. 
The  appraisers  must,  with  the  inventory,  file  a  verified 
account  of  their  services  and  disbursements.  If  any  pari 
of  the  estate  is  in  any  other  county  than  that  in  wuicli 
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letters  issaed,  a;][)praiser3  thereof  may  be  appointed,  either 
by  the  court  or  judge  having  jurisdiction  of  the  estate,  or 
by  the  court  or  judge  of  such  other  county,  on  request  of 
the  court  or  judge  having  jurisdiction.  [In  effect  April 
lUth,  1880.] 

Appraisers— duty  as  to  homestead,  sees.  1476,  1486:  appointed  at 
chambers,  sec.  166. 

§  1445.  Before  proceeding  to  the  execution  of  their 
duty,  the  appraisers,  before  any  officer  authorized  to  ad- 
minister oaths,  must  take  and  subscribe  an  oatli,  to  be 
attached  to  the  inventory,  that  tliey  will  truly,  honestly, 
and  impartially  appraise  the  property  exhibited  to  tln-m, 
according  to  the  best  of  their  knowledge  and  ability. 
They  must  then  proceed  to  estimate  and  appraise  the 
property;  each  article  must  be  set  down  separately,  with 
the  value  thereof  in  dollars  and  cents,  in  ligurcs,  oppo.site 
to  the  articles,  respectively ;  the  inventory  must  contain 
all  the  estate  of  the  decedent,  real  and  personal,  a  state- 
luont  of  all  debts,  partnerships,  and  other  interests,  bonds, 
mortgages,  notes,  and  other  securities  for  the  payment  or 
money  belonging  to  the  decedent,  specifying  the  name  of 
the  debtor  in  each  security,  the  date,  the  sum  originally 
l)ayable,  the  indorsements  thereon,  (if  any)  witl)  their 
ilatos,  and  the  sum  which,  in  the  judgratnt  of  the  ap- 
praiser, may  be  collected  on  each  debt,  interest,  or  secu- 
rity ;  the  inventory  must  show,  so  far  as  the  same  can  be 
a.scertained  by  the  executor  or  the  administrator,  what 
portion  of  the  property  is  community  property,  and  what 
l)ortiou  is  the  separate  property  of  the  decedent. 

§  1446.  The  inventory  must  also  contain  an  account  of 
nllmoneys  belonging  to  the  decedent  which  have  come  to 
the  hands  of  the  executor  or  administrator;  and  if  none, 
the  fact  must  be  so  stated  in  the  inventory.  If  the  whole 
estate  consists  of  money,  there  need  not  bo  an  appraise- 
znent»  but  an  inventory  must  be  made  and  returned  as  in 
other  cases. 

§  1447.  The  naming  of  a  person  as  executor  does  not     1447 
thereby  discharge  him  from  any  just  claim  which  the    jAg'^J^g 
testator  has  against  him,  but  the  claim  must  be  included 
in  the  inventory,  and  the  executor  is  liable  for  the  same, 
as  for  so  much  money  in  his  hands,  when  the  debt  or  de- 
mand becomes  due. 

§  1448.  The  discharge  or  bequest  in  a  will,  of  any  debt 
OP  demand  of  the  testator  against  the  executor  named, 
or  any  other  person,  is  not  valid  against  the  creditors  of 


§§  1449-62  EFFECTS  OF  DECEDEKTS.  476 

the  decedent,  but  is  a  speciAc  bequest  of  the  debt  or  de- 
mand. It  must  be  included  in  the  inventory,  and  if  nec- 
essary, applied  in  the  payment  of  the  debts.  If  not  nec- 
essary for  that  purpose,  it  must  be  paid  in  the  same 
manner  and  proportion  as  other  specific  legacies. 
Demand— or  claim,  meaning  of,  52  Cal.  668. 

1449  §  1449.  The  inventory  must  be  signed  by  the  ap- 
cGp         praisers,  and  the  executor  or  administrator  must  take 

105  446      and  subscribe  an  oath  before  an  officer  authorized  to  ad- 

minister oaths,  that  the  inventory  contains  a  true  state- 
ment of  all  the  estate  of  the  decedent  which  has  come  to 
his  knowledge  and  possession,  and  particularly  of  all 
money  belonging  to  the  decedent,  and  of  all  just  claims 
of  the  decedent  against  the  affiant.  The  oath  must  be 
indorsed  upon  or  annexed  to  the  inventory. 

1450  S  1450.  If  an  executor  or  administrator  neglects  or  re- 
ccp         fuses  to  return  the  inventory  within  the  time  prescribed, 

106  155      or  within  such  further  time,  not  exceeding  two  months, 

which  the  court  or  judge  shall  for  reasonable  cause  allow, 
the  court  may,  upou  notice,  revoke  the  letters  testa- 
mentary or  of  administration,  and  the  executor  or  admin- 
istrator is  liable  on  his  bond  for  any  injury  to  the  estate, 
or  any  person  interested  therein,  arising  from  such  failure. 

§  1451.  Whenever  property  not  mentioned  in  an  in- 
ventory that  is  made  ana  filed,  comes  to  the  possession 
or  knowledge  of  an  executor  or  administrator,  he  must 
cause  the  same  to  be  appraised  in  the  manner  prescribed 
in  this  article,  and  an  inventory  thereof  to  be  returned 
within  two  months  after  the  discovery;  and  the  making  ' 
of  such  inventory  may  be  enforced,  after  notice,  by  at- 
tachment or  removal  from  office. 

Enforced  by  attachment,  etc.— compare  sec.  1440. 

§  1452.  The  executor  or  administrator  is  entitled  to 

1453       the  possession  of  all  the  real  and  personal  estate  of  the 

98^ios       decedent,  and  to  receive  the  rents  and  profits  of  the  real 

estate  until  the  estate  is  settled,  or  until  delivered  over 

1452         by  order  of  the  court  to  the  heirs  or  devisees;  and  must 

105*^183     keep  in  good  tenantable  repair  all  houses,  buildings,  and 

107  594     fixtures  thereon  which  are  under  his  control.   The  lieirs  or 

devisees  may  themselves,  or  jointly  with  the  executor  or 
administrator,  maintain  an  action  for  the  possession  of 
the  real  estate,  or  for  the  purpose  of  quieting  title  to  tbe 
same,  a&^ainst  any  one  except  the  executor  or  adminis- 
trator; but  this  section  shall  not  be  so  construed  as  re- 
quiring them  so  to  do.    [In  effect  April  16th,  1880.] 
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Authority  of  ezecuton— sec.  1355f». 

Possession  of  estate— see  sec.  1581;  15  Cal.  259:  personalty,  right  to, 
7  C'al.  215;  2U  Cal.  6.20;  '>d  Cal.  1S2:  29  Cal.  507:  by  coexecutor,  83  Cal.  (iSS: 
vbeu  that  of  heirs,  ete..  sec.  1581 :  by  husband  of  devisee  and  execn* 
trix.  42  Cal.  462:  as  to  partnership  property,  see  sec.  1585:  admlnistra> 
tor's  rlsbc  of,  a^nst  heirs.  20  Cal.  620;  47  CaL  168;  63  CaL  655;  Page  «. 
Tucker,  Feb.  4t1i,  1880, 4  Pac.  C.  L.  J.  538. 

Until  delivered  to  heirs— see  sec.  1453. 

Action  by  ezecntori  etc.— sees.  1453, 1581,  ISfQetteq.;  14  CaL  117;  29 
Cal.  510;  31  Cal.  33. 

Heirs  or  devisees— action  by,  not  compuLsory,  amdt.  1880:  when 
heir,  etc.,  may  maintain  ejectment,  18  Cal.  458;  20  Cal.  620;  51  CaL  146. 

Joining  heir— erroneous  in  suit  as  to  personalty,  23  Cal.  16. 

§  1453.  Unless  it  satisfactorily  appear  to  the  court  that  1463 
the  rents,  issues,  and  proHts  of  the  real  estate  for  a  longer  i^%^ 
period  are  necessary  to  be  received  by  the  executor  or  ad- 
ministrator, wherewith  to  pay  the  debts  of  the  decedent,  or 
that  it  will  probablv  be  necessary  to  sell  tliereal  estate  for 
the  payment  of  such  debts,  the  court,  at  the  end  of  the  time 
limited  for  the  presentation  of  claims  against  the  estate, 
must  direct  the  executor  or  administrator  to  deliver  pos- 
session of  all  the  real  estate  to  the  heirs-at-law  or  de- 
visees.   [In  effect  April  16th,  1880.] 

Delivery  of  possession— before  amdt.  1880,  at  end  of  ten  months 
from  first  publication  of  notice  to  creditors. 
Administratrix  not  to  dispose  of  property,  etc.— 50  CaL  471. 

ARTICLE  n. 

SKBEZZLXUEST  AlTD  SUBBIENDES  OF  PBOPSBTT  OF  THE  ESTATE. 

11458.  Embezzliniar  estate  before  grant  of  letters  testamentary. 
1450.  Citation  to  person  suspected  to  have  embezzled  estate,  etc. 
1460.  Befiisal  to  obey  citatlou,  f)enalty  for,  and  for  embezzlement. 
May  be  compelled  to  disclose  by  imprisonment.   Liable  for 
double  damages. 
S  1461.  Persons  intrusted  with  the  estate  of  decedent  may  be  cited 
to  account. 

§  1458.  If  any  person,  before  the  granting  of  letters     ^^ 
testamentary  or  of  administration,  embezzles  or  alienates      ccp 
auy  of  the  moneys,  goods,  chattels,  or  effects  of  a  de-    105  608 
cedent,  he  is  chargeable  therewith  and  liable  to  an  ac- 
tion by  the  executor  or  administrator  of  the  estate,  for 
double  the  value  of  the  property  so  embezzled  or  alien- 
ated, to  be  recovered  for  the  oenefit  of  the  estate. 

Action  by  executors,  etc.— for  conversion,  14  CaL  250;  29  Cal.  507: 
generaUy,  t»ecs.  1452, 1460, 1581  et  seq. 

§  1459.  If  any  executor,  administrator,  or  other  per-   '   I4ft9 
BOQ  interested  in  the  estate  of  a  decedent,  complains  to       ccp 

94  319 
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the  Superior  Court,  or  a  judj^e  thereof,  on  oath,  that  any 
person  is  suspected  to  have  concealed,  embezzled,  smug' 
gled,  conveyed  away,  or  disposed  of  any  moneys,  goods, 
or  chattels  of  the  decedent,  or  has  in  his  possession  or 
knowledge  any  deeds,  conveyances,  bonds,  contracts,  or 
other  writings,  which  contain  evidences  of  or  tend  to  dis- 
close the  right,  title,  interest,  or  claim  of  the  decedent  to 
any  real  or  personal  estate,  or  any  claim  or  demand,  or 
any  lost  will,  the  said  court  or  judge  may  cite  such  per- 
son to  appear  before  such  court,  and  may  examine  him  on 
oath  upon  the  matter  of  such  complaint.  If  such  person 
is  not  in  the  county  where  the  decedent  dies,  or  where 
letters  have  been  granted,  he  may  be  cited  and  examined 
either  before  the  Superior  Court  of  the  county  where  he 
is  found,  or  before  the  Superior  Court  of  the  county 
where  the  decedent  dies,  or  wliere  letters  have  been 

? granted.    But  if,  in  the  latter  case,  ho  appears  and  is 
ound  innocent,  his  necessary  expenses  must  be  allowed 
him  out  of  the  estate.    [In  effect  April  16th,  1880.] 

Section  inapplicable— to  transactions  after  death  of  decedent.  My. 
P.  Rep.  ifd, 

§  1460.  If  the  person  so  cited  refuses  to  appear  and 
submit  to  an  examination,  or  to  answer  such  interroga- 
tories as  may  be  put  to  him,  touching  the  matters  of  the 
complaint,  the  court  may,  by  warrant  for  that  purpose, 
commit  him  to  the  county  jail,  there  to  remain  in  close 
custody  until  he  submits  to  the  order  of  the  court,  or  is 
discharged  according  to  law.    If,  upon  such  examina- 
tion, it  appears  tliat  he  has  concealed,  embezzled,  smug- 
gled, conveyed  away,  or  disposed  of  any  moneys,  goods, 
or  chattels  of  the  decedent,  or  that  he  has  in  his  possession 
or  knowledge  any  deeds,  conveyances,  bonds,  contracts, 
or  other  writings  containing  evidences  of  or  tendiug  to  dis- 
close the  right,  title,  interest,  or  claim  of  the  decedent  to 
anv  real  or  personal  estate,  claim,  or  demand,  or  any  lost 
will  of  the  decedent,  the  court  may  make  an  order  re- 
quiring such  person  to  disclose  his  knowledge  thereof  to 
tlie  executor  or  administrator,  and  may  commit  him  to 
the  county  jail,  there  to  remain  until  the  order  is  com- 
plied with,  or  he  is  discharged  according  to  law;  and  all 
such  interrogatories  and  answers  must  be  in  >vritiug, 
signed  by  the  party  examined,  and  filed  in  the  court. 
The  order  for  such  disclosure  made  upon  such  examina- 
tion shall  be  prima  facie  evidence  of  the  right  of  the  ex- 
ecutor or  administrator  to  such  property  in  any  action 
brought  for  the  recovery  thereof;  and  any  judgment  re- 
covered therein  must  be  for  double  the  value  of  the  prop- 


JLHtJUia  OP  DSCZZIEXTS.  §  1461 

«<  sum-wml  hT  t1*p  moit  or  jjnry.  or  for  i^rnm  «f  rh«» 
profierry  and  djuBftsns  in  addiT^i*!i  theivYtv  f^qual  to  ;lt« 
Vitliie  c^  ffnela  fwv^veriT.  lu  addition  to  ti»*  fxamiiiHtifai 
t*f  zhe  paitT.  winiftfsaes  imy  l«e  |»n«»(iictNl  and  «xaimued 
on  either  side     [In  rttnx%  Afinl  lOUi,  lafiii] 


§  1461.  The  Snfwrkir  Conit,  or  a  jnds©  th^Tt^f,  n|y>n 
tiMs  complaint,  on  uNtli,  of  any  extH^uUir  (»r  adiuuiistrAi  t«r«  ^J^ 
]]i::tT  ciie  any  pfr»i»n  who  Im-*  Im^u  imrust«r«l  xrah  Miiy  ici5^9fi 
l*»rt  of  th«  esiai«  ttf  tiie  dfctnlt^i  to  apiienr  liefoixs  s&neh 
<x>urr,  and  rci^re  him  forvnd**r  u  full  aoc^>nnt^  on  <viih, 
«>f  any  uiun«yH.  gjnuds  chxtiets.  l«untls.  accounts  or  oth«^r 
]iro]ierty  cir  iM|»er»  lielon|pn<;  to  xh<^  estate^  which  havo 
c-oine  i«>  hia  pusaKftsion  in  trust  for  tho  executor  or  ad* 
ininistzHtcH',  ami  of  Ids  prooeeilinga  thereon;  and  if  th« 
jtersou  so  cited  nsfnses  to  a|t|>ear  and  render  such  ac^ 
count,  Che  conn  may  firoceed  a<;ainst  him  aa  proTided  ia 
th»  pr^cnding  aecUon.    [In  effect  April  IGth,  l;ii^] 
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CHAPTER  V. 

OF  THE  PROVISION    FOR   THE    ST7PPORT 

OF  THE  FAMIL7,  AND  OF  THE 

HOMESTEAD. 

▲bt.   I.  Of  thb  Provision  for  thb  Support  of  ths  Pax- 
il y. 
II.  Of  thb  Houbstbad. 

ABTICLE  L 

Of  thb  Provision  for  thb  Support  of  thb  Faicilt. 

f  1 464.  Widow  and  minor  children  may  remain  In  decedent's  house,  ete. 
I  146&.  All  Dfoperty  exempt  from  execution  to  be  set  apart  for  use  of 
family. 

!U6&  May  make  extra  allowance. 
UiaJ.  Payment  of  ailowauce. 
1468.  Property  set  apart,  liow  apportioned  between  widow  and  chll- 
clren. 
S  1469.  Estate  less  than  fifteen  hundred  dollars  to  fro  to  wife  and  child; 
tliose  less  than  three  thousand  to  be  summarily  adminis- 
tered* 
1 1470.  When  all'property  to  go  to  children. 

§  1464.  When  a  person  dies,  leavin^c  a  widow  or  minor 
children,  the  widow  or  children,  until  letters  are  granted 
and  the  inventory  is  returned,  are  entitled  to  remain  in 
possession  of  the  homestead,  of  all  the  wearing  apparel 
of  tlie  family,  and  of  all  the  household  furniture  of  the 
decedent,  and  are  also  entitled  to  a  reasonable  provision 
for  their  support,  to  be  allowed  by  the  Superior  Court,  or 
a  judge  thereof.    [In  effect  April  16th,  l^SO.] 

Occnpying  homestead— until  letters  granted,  15CaL  47:  rent  for, 
ftfter  return  of  inventory.  My.  P.  Rep.  55. 

Household  furniture— mortgaged,  allotted  to  widow,  Hy.  P.  Bep^ 
227. 

Ofhar  personal  property— widow  has  not  control  of,  29  Gal.  51S. 

Provisions  for  support— of  family,  sees.  1466, 1467. 

§  1465.  Upon  the  return  of  the  inventory,  or  at  any 
1465  Bubsequent  time  during  the  administration,  the  court  may, 
cop      on  its  own  motion,  or  on  petition  therefor,  set  apart  for 

93  619     the  use  of  the  surviving  husband  or  wife,  or,  in  case  of 

94  337    jjig  Qp  ]iej.  death,  to  the  minor  children  of  the  decedent, 

all  the  property  exempt  from  execution,  including  the 

1465    homestead  selected,  designated,  and  recorded;  provided, 
ccp 

96  438 
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8iich  Lomcstead  was  selected  from  the  common  property,     246S 
or  from  the  separate  property,  of  the  persons  selecting      ccp 
or  joining  in  tho  selection  of  the  same.    If  none  has  been    km  100 
selected,  deaij?nated ,  and  recorded,  or  in  case  the  liomestead      ^^ 
was  selected  by  the  survivor  out  of  the  separate  property  of      ccp 
the  decedent,  the  decedent  not  having  joined  tlierein,  the   108  4C7 
court  must  select,  designate,  and  set  apart,  and  cause  to    ^^  ®" 
be  recorded,  a  homestead  for  the  use  of  the  surviving; 
husband  or  wife  and  the  minor  children;  or  if  there  be 
no  surviving  husband  or  wife,  then  for  the  use  of  the 
minor  children,  in  the  manner  provided  in  article  two  of 
this  chapter,  out  of  the  common  property,  or  if  there  be 
no  common  property,  then  out  of  the  real  estate  belong- 
ing to  the  decedent.    [In  effect  April  lUth,  1880] 

Homestead— nature  of  estate,  86  Cal.  11:  extent  of  33  Cal.  220;  .17 
Gal.  17  >;  47  Cnl.  ui7 :  resiaeace  roqalred.  sa  Cal.  ()2t)>  udO:  wJieu  rlgM  nut 
barred,  &:i  Cal.  715. 

Setting  apart  homestead—^'  may  "  interpreted  **  sball."  My.  P.  Eep^ 
86;  4.)  Cal.  6:>ti:  duty  of  Jnd^re,  35  Cat  310, 820:  45  Cal.  ii  Hi:  in  the  man* 
ner  provided  by  lepM^iTd  sections.  47  Cal.  75);  50  Cal.  6:n:  \vithdr.T.W8 
lromcsiatP,2)Cal.lUl:  35  Cal.  310;  Jfy.  P.  lien.  70,155;  Estate  of  Bunia, 
F(!b.  28tli.  Iii80,  5  Pac.  C.  L.  J.  4'J:  subject  to  Incumbrances,  50  Cal.  544: 
Wl2en  r^glit  not  waived.  50  Cul.3d5:  order  of  sale  does  not  prevent,  ftl 
Col.  56 1:  «:b(>ro  widow  marries  again.  43  Cal.  61  J;  4>}  Cal.  2U5:  where 
pa.-tni'whfii  pi-opprty,  3)  Cal.  6G5:  order  must  be  recorded,  sec.  I486' 
lurbdlctloii.  23  Cut.  417;  but  see  Supehseded  Couuts,  sec.  76is. 
money  as  subutltubo.  not  i)ermitte<l,  30  Cal.  105. 

Separate  property  of  person  Mlecting,  etc— amdt.  1880:  coupara 
•ec.  U74,  and  50  Cal.  541. 

§  1465.  If  the  amoimt  flet  apart  be  insufficient  for  the 
support  of  tlie  widow  and  cliildren,  or  eitlier,  the  court 

or  a  judge  tbcreof  must  make  such  reasonable  allowancr  93  eig 
out  of  tho  estate  us  shall  be  necessary  for  the  mainteu- 

ance  of  the  family,  accordin.sj  to  their  circumstances,  dur-  1466 

Ing  the  progress  of  the  settlement  of  the  estate,  which,  ccp 

in  case  of  on  iusolTent  estate,  must  not  be  longer  than  9b  438 

one  year  after  grantinsf  letters  testamentary  or  of  adminis-  ,  .-« 

tration.    [In  effect  April  10th,  1880.]  *J?J 

Family  allowance  -  marital  basis  for.  My.  P.  Rep.  I :  maintenance  ao>  106  430 
eordijig  to  circumstances,  33  Cal.  80. 

1466 

§  1467.  Any  allowance  made  bv  the  court  or  judge,  in  ccp 

accordance  with  the  provisions  of  this  article,  must  be    108  467 
paid  in  preference  to  all  other  charges,  except  funeral 
charges  and  expenses  of  administration;  and  any  such 
allowunoet  whenever  made,  may,  in  the  discretion  of  tlie 
^ort  or  judge,  take  effect  from  the  death  of  the  decedent. 

§  1468.    "When  property  is  set  apart  to  the  use  of  the 
xmily,  in  accordance  with  the  provisions  of  this  chapter.       ^*°° 

CODV  CiV.  PB0C.--41.  93  293 
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1468    ^  ^^®  decedent  left  a  widow  or  sorviviDfi;  husband,  and 
ecp      no  minor  child,  such  property  is  the  property  or  the 
96  438    widow  or  surviving  husband.    If  the  decedent  left  also  a 
1458      minor  child  or  children,  the  one-half  of  such  propertjr  shall 
ccp      belong  to  the  widow  or  surviving  husbanr 
104  100    mainder  to  the  child,  or  in  equal  sliares  to  t 
1168     there  be  more  than  one.    If  there  be  no  wi( 
Gop       ing  husband,  the  whole  belongs  to  the  minor  child  or 
108  663    children.    If  the  property  set  apart  be  a  homestead,  se- 
lected from  the  separate  property  of  the  deceased,  the 
court  can  only  set  it  apart  for  a  limited  period,  to  be 
designated  in  the  order,  and  the  title  vests  in  the  heirs  of 
the  deceased,  subject  to  such  order.    [Approved  February 
19tb»  1881.] 
Where  widow  has  a  malntenanee— «ec  147C. 

§  1469.  If,  upon  the  return  of  the  inventory  of  the 
estate  of  a  deceased  person,  it  shall  appear  therefrom 
that  the  value  of  the  whole  estate  does  not  exceed  the 
sum  of  fifteen  hundred  dollars,  and  if  there  be  a  widow 
or  minor  children  of  the  deceased,  the  court  or  a  judge 
thereof  shall,  by  order,  require  all  persons  interested  to 
appear  on  a  day  fixed,  to  show  cause  why  the  whole  of 
said  estate  should  not  be  assigned  for  the  use  and  support 
of  the  family  of  the  deceased.  Notice  tliereof  shall  be 
given  and  proceedings  had  in  the  same  manner  as  pro- 
vided in  sections  one  thousand  six  hundred  and  thirty- 
three,  one  thousand  six  hundred  and  thirty-five,  and  one 
thousand  six  hundred  and  thirty-eight  of  this  Code.  If, 
upon  the  hearing,  the  court  finds  that  the  value  of  the 
estate  does  not  exceed  the  sum  of  fifteen  hundred  dollars, 
it  shall,  by  a. decree  for  that  purpose,  assign  for  the  use 
and  support  of  the  widow  and  minor  children,  if  there  be 
a  widow  and  minor  children,  and  if  no  widow,  then  for 
the  children,  if  there  be  any,  and  if  no  children,  then  for 
the  widow,  the  whole  of  the  estate  after  the  payment  of 
the  expenses  of  the  last  illness  of  the  deceased,  funeral 
charges,  and  expenses  of  administration,  and  there  must 
be  no  further  proceedings  in  the  administration,  unless 
further  estate  be  discovered.  [In  effect  April  IGth, 
1880.] 

§  1470.  If  the  widow  has  a  maintenance  derived  from 
her  own  property  equal  to  the  portion  set  apart  to  her  by 
the  preceding  sections  of  this  artieH),  the  whole  property 
80  set  apart,  other  than  the  homestead,  must  go  to  the 
minor  children.    [In  effect  April  16th,  1880.] 
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ly  take  a  deed  Uierc- 


J1474.  If  the  bomestead  selected  by  tlie  bnaband  and      ,j-, 
e,  or  either  of  them,  during  their  coverture,  and  re-      ^.^'p 
corded  while  both  were  liviDR,  was  selected  from  tb9    gi  iiss 
Gommanity  property,  or  from  the  Buparate  property  of  tha    ej  -tun 
person  selectipg  or  joining  in  the  selectiou  of  the  same,      1171 
ft  TC8ts,  OD  the  deatti  of  tliq^iusband  or  wifo,  uhaolutely      •='>> 
In  the  survivor.    If  the  homeateart  was  selected  from  tha    ^"'^  **t 
separate  property  of  either  the  husbaud  or  the  wife,  wltb-      U7t 
out  hiB  or  her  conaent,  it  vests,  on  the  death  of  the  person    .^'S^. 
from  whose  property  it  was  selected,  in  hia  or  her  heirs,         ^ 
Hubject  to  the  power  of  the  Superior  Court  to  asaiga  it  for 
a  limited  period  to  the  family  of  th^leoedent.    Id  eitbec 
case  it  is  not  subject  to  the  payment  uf  any  debt  or  liabil- 
ity contracted  by  or  eiiBtitig  against  the  husband  and 
wife,  or  either  oftliem.  previous  to  or  at  the  time  of  the 
death  of  Buch  husband  or  wife,  except  as  provided  in 
the  Civil  Code.    [In  effect  April  letb,  iftSO.  ] 

HomesMarl— generallr,  and  letlln  J  apart,  aec.  14W.  notes. 

Sfparale  propertr  of  penon  lalecting,  etc.— amilt.  IBM. 

Sorrivor^p  of  homesteail— out  of  neparate  property,  UCal.K!!;  . 

ebBDEea  Id  Coflea.  Ki  Cal.  234;  before  audi  change", »:)  Cal.  l»i  and  tee 
tCti.-je»iiCa\.  MI;  It  Cal.  <?:.>;  UCaLtia;  lyCAL  111:  31  Cul.  &3i;  n 

Cat  tia;  it  Cal.  Kii  s;  cai.  i;a. 

§  147S.    If  the  homestead  selected  and  recorded  prior  : 

to  the  death  of  the  decedent  be  returned  in  the  inventory  'J™    1 

Appraised  at  not  exceeding  five  thousand  doUais  iu  value,  im  3(4  j 
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or  was  previously  appraised  as  provided  in  the  Civil  Code» 
and  such  appraised  value  did  not  exceed  that  sum,  the 
Superior  Court  must,  by  order,  set  it  off  to  the  persons  in 
whom  title  is  vested  by  the  preceding  section.  If  there 
be  subsisting  liens  or  incumbrances  on  the  homestead,  the 
claims  secured  thereby  must  be  presented  and  allowed  as 
other  claims  against  the  estate,  if  the  funds  of  the  estate 
be  adequate  to  pay  all  claims  against  the  estate,  the 
claims  so  secured  must  be  paid  out  of  such  funds.  If  the 
funds  of  the  estate  be  not  suMcient  for  that  purpose,  the 
claims  so  secured  shall  be  paid  proportionately  with  other 
claims  allowed,  and  the  liens  or  incumbrances  on  the  home- 
stead shall  only  be  enforced  against  the  homestead  for 
any  deficiency  remaining  after  such  payment.  [In  effect 
April  ItJth,  1880.] 

Homestead  selected  during  deeedenf  s  lifetime— effect  of  settfuff 
apart,  41  (JaL  34. 

Liens  or  incnmbrances-on  homestead,  fonner  effect  of  setting 
apart  mortgaged  premises,  45  CaL  43& 

§  1476.  If  the  homestead,  as  selected  and  recorded,  be 
returned  in  the  inventory  appraised  at  more  than  live 
thousand  dollars,  the  appraisers  must,  before  they  make 
their  return,  ascertain  and  appraise  the  value  of  the 
homestead  at  the  time  the  same  was  selected,  and  if  such 
value  exceeded  five  thousand  dollars,  or  if  the  home- 
stead was  appraised  as  provided  in  the  Civil  Code,  and 
such  appraised  value  excee^d  that  sum,  the  appraisers 
must  determine  whether  the  premises  can  be  divided 
without  material  injury,  and  if  they  find  that  tliey  can 
be  thus  divided,  thev  must  admeasure  and  set  apart  to 
the  parties  entitled  thereto,  such  portion  of  the  premises, 
including  the  dwelling-house,  as  will  amount  in  value  to 
the  sum  of  five  thousand  dollars,  and  make  report  thereof, 
giving  the  metes,  bounds,  and  full  description  of  the  por- 
tion set  apart  as  a  homestead.  If  the  appraisers  find  that 
the  pn^mlses  exceeded  in  value,  at  the  time  of  their  se- 
lection, the  sum  of  five  thousand  dollars,  and  that  they 
cannot  be  divided  without  material  injury,  they  must  re- 
port such  finding,  and  thereafter  the  court  may  make  an 
order  for  the  sale  of  the  premises  and  the  distribution  of 
the  proceeds  to  the  parties  entitled  thereto.  [In  effect 
July  1st,  1874.] 
Appraisement— generally,  sec.  1444. 

§  1477.  Any  two  of  the  appraisers  concurring  may  dfe- 
charge  the  duties  imposed  upon  the  three,  and  make  the 
report.    A  dissenting  report  may  be  made  by  the  third 
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appraiser.  The  report  must  state  fully  the  acts  of  the 
appraisers.  l>oth  reports  may  be  heard  and  considered 
by  the  court  in  determining  a  confirmation  or  rejection  of 
the  majority  report,  but  the  minority  report  must  in  no 
case  be  confirmed. 

§  1478.  TVlien  the  report  of  the  appraisers  is  filed,  tne 
court  must  set  a  day  for  hearing  any  objections  thereto, 
from  any  one  interested  in  the  estate.  Notice  of  the  hear- 
ing must  be  given  for  such  time,  and  in  such  manner  as 
the  court  may  direct.  If  the  court  be  satisfied  that  the 
report  is  correct,  it  must  be  confirmed,  otherwise  rejected. 
In  case  the  report  is  rejected,  the  court  may  appoint  new 
appraisers  to  examine  and  report  upon  the  homestead, 
and  similar  proceedings  may  be  had  for  the  confirmation 
or  rejection  of  their  report  as  upon  the  first  report.  [In 
effect  July  1st,  1874.] 

J§  1479, 1480, 1481,  1482,  1483,  1484  are  repealed.  [In 
effect  July  1st,  1874.] 

§  1485.  The  costs  of  all  proceedings  in  the  Superior 
Court  provided  for  in  this  chapter,  must  be  paid  by  the 
estate  ba  expenses  of  administration.  Persons  succeed^ 
ine  by  purchase  or  otherwise  to  the  interests,  rights,  and 
title  of  successors  to  homesteads,  or  to  the  right  to  have 
homesteads  set  apart  to  them,  as  in  this  chapter  provided, 
have  all  the  rights  and  benefits  conferred  by  law  on  the 
persons  whose  interests  and  rights  they  acquire.  [In  ef« 
feot  April  IGth,  1880.] 

Cost  of  proceedings— payable  out  of  estate,  My.  P.  Bep.  158. 

§  1486.  A  certified  copy  of  every  final  order  made  in 
pursuance  of  this  article,  by  which  a  report  is  confirmed, 
property  assigned,  or  sale  confirmed,  must  be  recorded  in 
the  office  of  the  recorder  of  the  county  where  the  home* 
Btead  property  is  situated. 

Oeitified  copy— recording,  see  sec.  1719. 
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CHAPTER  VL 

OF  CLAIMS  AG-AINST  THE  ESTATZL 

1490.  Notice  to  creditors.  Additional  notice. 

1491.  Time  expressed  in  tlio  notice. 

1492.  Copy  and  proof  of  notice  to  be  filed  and  order  made. 

1493.  Time  witliin  whicli  claims  against  an  estate  most  be  presented. 

1494.  Claims  to  be  sworn  to,  and  wlien  allowed,  to  bear  same  inters 

est  as  judgments. 
1^5.  Probate  judge  may  present  claim,  and  action  thereon. 

1496.  Allowance  and  rejection  of  claims. 

1497.  Approved  claims  or  copies  to  l>e  filed.   Claims  secured  tqrttens 

may  be  described.   Lost  cla'-ms. 

1498.  Rejected  claims  to  be  sued  for  within  three  months. 

14:^.  Claims  barred  by  Statute  of  Limitations.   When  and  who  pro- 
bate judge  may  examine. 

1500.  Claims  mu^t  be  presented  l>ef  ore  suit. 

1501.  Time  of  limitation. 

1502.  Claims  in  action  i>endlng  at  time  of  decease. 

1503.  Altowance  of  claim  in  part. 

1504.  Ettcct  of  jud.i^meut  agamst  executor. 

1505.  Execution  not  to  issue  after  deatli.   If  one  Is  levied  the  inrop- 

erty  may  bo  sold. 

1506.  What  judgment  is  not  a  lien  on  real  property  of  estate. 

1507.  Hay  refer  doubtful  claims.  Effect  of  referee's  aliowaojoe  or 

rejection. 

1508.  Trial  by  referee,  how  conflnaed  and  its  effect. 

1509.  Liability  of  executor,  etc.,  for  costs. 

1510.  Claim;*  of  executor,  etc.,  against  estate. 

1511.  Executor  neglecting  to  give  notice  to  creditors,  to  be  removed. 

1512.  Executor  to  return  statement  of  claims. 


§  1490.  Every  executor  or  administrator  must,  imme- 
diately after  his  appointment,  cause  to  be  published  in 
105  688  some  newspaper  ot  the  county,  if  there  be  one,  if  not, 
then  in  such  newspaper  as  may  be  designated  by  the 
court,  a  notice  to  the  creditors  of  the  decedent,  requiring 
ail  persons  having  claims  against  him  to  exhibit  them, 
witn  the  necessary  vouchers,  to  the  executor  or  adminis- 
trator, at  the  place  of  his  residence  or  business,  to  be  speci- 
tied  in  the  notice;  such  notice  must  be  published  as  often 
as  tbe  judge  or  court  shall  direct,  but  not  less  than  once 
a  week  for  four  weeks;  the  court  or  judge  may  also  direct 
additional  notice  by  publication  or  posting.  In  case  such 
executor  or  admiuistrator  resigns,  or  is  removed,  before 
the  time  expressed  in  the  notice,  liis  successor  must  give 
notice  only  for  the  imexpired  time  allowed  for  such  pre- 
sentation. 
Fablication  of  notice— how  often,  S 1705. 
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Olaims  to  be  exhibited— scope  of  word  "  claims,"  9  Gal.  636;  21  CaL 
ii',  27  Cal.  350. 

Two  months'  neglect— to  give  notice,  causes  revocation  of  letters* 
sec.  1511. 

§  1491.  The  time  expressed  in  the  notice  must  be  ten     lisi 
months  after  its  first  publication  when  the  estate  exceeds      ccp 
in  -value  the  sum  of  ten  thousand  dollars,  and  four  months    ^^  ®® 
when  it  does  not. 

Fignres  of  appraisement  goyem— My.  P.  Rep.  203. 

§  1492.  After  the  notice  is  given,  as  required  by  the 
preceding  section,  a  copy  thereof,  with  theatiidavit  of  due 
publication,  or  of  publication  and  posting,  must  be  filed, 
and  upon  such  affidavit  or  other  testimony  to  the  satisfac- 
tion of  the  court,  an  order  or  decree  showing  that  due 
notice  to  creditors  has  been  given,  and  directing  that  such 
order  or  decree  be  entered  in  the  minutes  and  recorded, 
must  be  made  by  the  court. 
AfSdavit  of  pablication— of  notice,  sees.  2010, 2011. 

§  1493.  All  claims  arising  upon  contracts,  whether  the 
same  be  due,  not  due,  or  contingent,  must  be  presented  ^^^^ 
within  the  time  limited  in  the  notice,  and  any  claim  not  qk  ^iP? 
80  presented  is  barred  forever;  provided,  however,  that  95  437 
when  it  is  made  to  appear  by  the  affidavit  of  the  claim- 
ant, to  the  satisfaction  of  the  court,  or  a  judge  thereof,  1493 
tijat  the  claimant  had  no  notice  as  provided  in  this  chap-  ^cp 
ter,  by  reason  of  being  out  of  the  State,  it  may  be  pre-  96  4G9 
sented  at  any  time  before  a  decree  of  distribution  is 
entered.    [In  effect  April  IGth,  1880.]  1493 

CCD 

Claim— action,  none  unless  claim  presented,  sec.  1500:  after  rejec-  intj  oru 
tion,  sec.  14!)8 :  pendhig  at  death,  claim  must  be  presented,  sec.  1502: 
affidavit,  sec.  14!!4:  allowance  or  rejection  of,  sees.  14iJt>-1498, 1503:  My. 
P.  Eep.  103:  amendment.  23  Cal.  362:  coutinfjont,  sees.  HHHi  18  Cal.  422; 
34 Cal. 263;  My. T. Hep. 46;  4UCal. Ill:  clue, when, liiidlngsHhould show, 
63Cal.  B4:  extHUitor,  by,  sec.  lAlU:  against,  Judgmontou,  sees.  1504,1509: 
interest  on,  sees.  14)4. 1513:  Judge  of  Snpcriur  Court,  see.  1495:  judg- 
ment, against  decedent,  where,  sec.  1505:  lien. see  Mortgage:  limita- 
tions, barred  by  statute  of,  sees.  353,  14:)0,  lAdl;  meaning  of  word,  52 
Cal.  868:  mortgage,  or  lien  on,  sees.  1475, 14f)7. 1500:  My.  1*.  Kep.  184:  not 
due,  when  not  barred.  19  Cal.  85:  out  of  State,  whore  claimant,  22  Cal. 
96:  partner  of  surviving,  contingent,  34  Cal.  2ij3:  presentation  of, 
proper  before  publication  of  notice  to  creditors,  19  Cal.  830:  on  note, 
not  a  demand  of  payment,  49  Cal.  439:  object  of.  10  Cal.  559:  examina- 
tion on,  by  judge,  sec.  14>W:  time  limited  for,  barred  if  later,  34  Cal. 
603;  My.  V.  Kep.  159:  trust  fund,  as  to,  22  Cal.  518;  31  Cal.  17:  on  mort- 

?age,or  lien,  sec.  1500:  without,  pledge  may  bo  redeemed  by  adniinis- 
rator.  My.  P.  Rep.  87 :  not  required  of  claimant  of  specific  property,  9 
Cal.  643:  necessity  of,  18  Cal.  422:  objection  to  omission,  when  too  late. 
42  Cal.  130;  reference  of,  sec.  1507:  signification  of  word,  6  Cal.  666;  9 
Cal.  636;  21  Cal.  25;  27  Cal.  350;  38  Cal.  87;  52  Cal.  568:  statement  of 
claims,  sec.  1512:  statutory  sense,  demand,  when  not  claim  iu,  10  CaL 
M):  taxes,  when  not,  43  Cal.  492;  50  Cal.  522,  and  see  sec.  1669. 
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1494  §  1494.  Every  claim  which  is  due,  when  presented  to 

ccp         the  executor  or  administrator,  must  be  supported  hy  the 

96  470       affidavit  of  tlio  claimant,  or  some  one  in  liis  behalf,  that 

X4^  the  amount  is  justly  due,  that  no  payments  have  been 
cep         luade  thereon  which  are  not  credited,  and  that  there  are 

103  166  no  oifsets  to  the  same,  to  the  knowledge  of  the  affiant. 
If  the  claim  be  not  due  when  presented,  or  be  contingent, 
the  particulars  of  such  claim  must  be  Htated.  When  the 
affidavit  is  made  by  a  person  other  than  the  claimant,  he 
must  set  forth  in  the  affidavit  the  reason  why  it  is  not 
made  by  the  claimant.  The  oath  may  be  taken  before 
any  officer  authorized  to  administer  oaths.  The  executor 
or  administrator  may  also  require  satisfactory  vouchers 
or  proofs  to  be  produced  in  support  of  the  claim.  If  the 
estate  be  insolvent,  no  greater  rate  of  interest  shall  be 
allowed  upon  any  claim  after  the  lirst  publication  of  no- 
tice to  creditors  than  is  allowed  on  judgments  obtained  in 
the  Superior  Court.    [In  effect  April  Kith,  1880.] 

Every  claim— signification,  see  under  Claim,  sec.  1493n:  on  mort- 
gage or  lien,  see  sec.  1500  and  note. 

Affidavit— by  person  other  tban  claimant,  formerly  held  Improper* 
14  Cal.  179;  need  of,  18  Cal.  422. 

Section— \vhen  not  to  be  invoked,  42  Cal.  174. 

Contingent  claim— see  18  Cal.  422;  49  CaL  111. 

Interest— on  claim,  14  Cal.  172:  waiver  of.  My.  P.  Rep.  235:  on  Jnd^ 
ment  against  administrator,  19  CaL  96:  where  Judgment  on  rejected 
claim,  Id  Cai.  376. 

Insolvent  estate— rate  of  Interest  restricted,  My.  P.  Bep.  S5. 

§  1495.  Any  judge  of  a  Superior  Court  may  present 
a  claim  against  the  estate  of  a  decedent  for  allowance 
to  the  executor  or  administrator  tliereof,  and  if  the  ex- 
ecutor or  administrator  allows  the  claim,  he  must  in 
writing  designate  some  other  judge  of  the  Sui>erior  Court 
of  the  same  or  an  adjoining  county,  who,  upon  the  pre- 
sentation of  such  claim  to  him,  is  vested  with  power  to 
allow  or  reject  it,  and  the  judge  presenting  such  claim,  in 
case  of  its  rejection  by  the  executor  or  administrator,  or 
by  such  judge  as  shall  have  acted  upon  it,  has  the  same 
right  to  sue  in  a  proper  court  for  its  recovery  as  other  per- 
sons have  when  their  claims  against  an  estate  are  rejected. 
[In  effect  April  IGth,  1880.J 

§  1496.  When  a  claim,  accompanied  by  the  affidavit 

1498  required  in  this  chapter,  is  presented  to  the  executor  or 

98^483  administrator,  he  must  indorse  tliereon  his  allowance  or 

rejection,  with  the  day  and  date  thereof.    If  ho  allow  tha 

claim,  it  must  be  presented  to  a  judge  of  the  Superior 

Court  for  his  approval,  who  must  in  the  same  manner  in- 
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dorse  upon  it  his  allowance  or  rejection.  If  the  executor 
or  administrator,  or  the  judge,  refuse  or  neglect  to  in- 
dorse such  allowance  or  rejection  for  ten  days  after  the 
claim  has  been  presented  to  liim,  such  refusal  or  neglect 
may,  at  the  option  of  the  claimant,  be  deemed  equivalent 
to  a  rejection  on  the  tenth  day;  and  if  the  presentation 
be  made  by  a  notary,  the  certillcate  of  such  notary,  un- 
der seal,  shall  be  prima  fade  evidence  of  such  presenta- 
tion and  the  date  thereof.  If  the  claim  be  presented  to 
tlie  executor  or  administrator  before  the  expiration  of  the 
time  limited  for  the  presentation  of  claims,  the  same  is 
presented  in  time,  though  acted  upon  by  the  executor  or 
administrator,  and  by  the  judge,  after  the  expiration  of 
such  time.  If  the  claim  be  i)ayable  in  a  particular  kind 
of  money  or  currency,  it  shall,  if  allowed,  be  i^ayable  only 
in  such  money  or  currency.    [In  effect  April  IGth,  1880.] 

Allowance  of  claim— by  executor,  verbal  not  enough,  46  Cal.  154: 
by  one  administrator,  sufflclent,  24  Cal.  4)1:  by  judge,  4d  Cal.  154;  oa 
mortage,  effect  of,0Cal.412;  generally,  effect  of,  18  Cal.  422;  2i)  Cal.  421. 

Rejection  of  claim— by  executor's  inaction,  34  Cal.  224:  by  Judge, 
Crounds,  22  CaL  99:  further  proofs  before,  23  Cal.  363. 

§  1497.  Every  claim  allowed  by  the  executor  or  ad- 
ministrator, and  approved  by  a  judge  of  the  Superior  1497 
Court,  or  a  copy  thereof,  as  hereinafter  provided,  must,  cop 
within  thirty  days  thereafter,  be  filed  in  the  court,  and  96  475 
'be  ranked  among  the  acknowledged  debts  of  the  estate, 
to  be  paid  in  due  course  of  administration.  If  the  claim 
be  founded  on  a  bond,  bill,  note,  or  any  other  instrument, 
a  copy  of  such  instrument  must  accompany  the  claim, 
and  the  original  instrument  must  be  exhibited,  if  de- 
manded, unless  it  be  lost  or  destroyed,  in  which  case  the 
claimant  must  accompany  his  claim  by  his  affidavit,  con- 
taining a  copy  or  particular  description  of  such  instru- 
ment, and  stating  its  loss  or  destruction.  If  the  claim,  or 
any  part  thereof,  be  secured  by  a  mortgage,  or  other  lien 
whicli  has  been  recorded  in  the  office  01  the  recorder  of 
the  county  in  which  the  land  affected  by  it  lies,  it  shall 
be  sufficient  to  describe  the  mortgage  or  lien,  and  refer  to 
the  date,  volume,  and  page  of  its  record.  If,  in  any  case, 
the  claimant  has  left  any  original  voucher  in  the  hands  of 
the  executor  or  administrator,  or  suffered  the  same  to  be 
filed  in  court,  he  may  withdraw  the  same  when  a  copy 
thereof  has  been  already,  or  is  then,  attached  to  his 
claim.  A  brief  description  of  every  claim  filed  must  be 
entered  by  the  clerk  in  the  register,  showing  the  name  of 
the  claimant,  the  amount  and  character  of  the  claim,  rate 
of  interest,  and  date  of  allowance.  [In  effect  April  IGth, 
0880.] 
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Allowed  claim-statiu of. 6 Cal. 666:  23  CaLMS;  46  CaL  815;  49  CaL 
162:  not  Interest  bearing.  My.  P.  Rep.  125. 

Filing  claim— omission,  when  does  not  bar,  24  Cal.  491:  proTision 
merely  directory,  46  CaL  304. 

Olaim  secured  by  mortgage,  etc.— see  sec.  1500  and  note,  and  sea 
27  Cal.  350. 

§  1498.  When  a  claim  is  rejected  either  by  the  exec- 
utor or  administrator,  or  a  judge  of  the  Superior  Court, 
the  holder  must  briug  suit  in  the  proper  court  against  the 
executor  or  administrator  uithin  three  months  after  the 
date  of  its  rejection,  if  it  be  then  due,  or  \rithin  two 
months  after  it  becomes  due,  otherwise  the  claim  shall  be 
forever  barred.    [In  effect  April  IGth,  1880.] 

Time  for  bringing  soit-sec.  1501 ;  2  Cal.  385;  19  CaL  85;  34  CaL  22S. 

§  1499.  No  claim  must  be  allowed  by  the  executor  or 
adoiinistrator,  or  by  a  judge  of  the  Superior  Court,  whicli 
is  barred  by  the  Statute  of  Limitations.  When  a  claim 
is  presented  to  a  judge  for  his  allowance,  he  may,  in  his 
discretion,  examine  tne  claimant  and  others  on  oath,  and 
hear  any  legal  evidence  touching  the  validity  of  the 
claim.  [In  effect  April  IGth,  1880.J 
Statute  of  Limitations— sees.  335-363:  object  of,  sec.  353:  to 


period,  19  CaL  85;  and  time  of  vacancy  Immaterial,  10  CaL  386:  va> 
caucy  in  administration  does  not  affect,  sec.  1501  and  note:  on  Jndgr- 
meut  against  decedent,  19  Cal.  97:  allowance  of  barred  claim,  not 
bindlnj/,23Cal.  363:  note  for  outlawed  debt,  when  valid,  50  CaL  547: 
wbeu  debt  barred.  51  CaL  215. 

§  1500.  No  holder  of  any  claim  against  an  estate  shall 
maintain  any  action  thereon,  unless  the  claim  is  first  pre- 
sented to  the  executor  or  administrator,  except  in  the  fol- 
lowing case :  an  action  may  be  brought  by  any  holder  of 
a  mortgage  or  lien  to  enforce  the  same  against  the  prop- 
erty of  the  estate  subject  thereto,  where  all  recourse 
against  any  other  property  of  the  estate  is  exjpressly 
waived  in  the  complaint;  but  no  counsel  fees  shall  be 
recovered  in  such  action  unless  such  claim  be  so  pre- 
sented.   [In  effect  March  15th,  1876.] 

No  action  on  claim— without  presentation,  38  CaL  3:  cUdm  barred 
bnt  not  extinguished.  50  Cal.  115. 

Mortgage  or  lien,  presentation  of  claim  on— need  of,  6  Cal.  386: 
24  Cal.  4.i9:  27  Cal.  350;  46  Cal.  154,  222;  52  CaL  232:  effect  of  failure,  as 
bar.  etc..  see  last  subhead,  and  lu  Cal.  555:  21Cal.67;  4iCal.493:  SOCal. 
145;  Hib.  S.  &  L.  Soo.  r.  Jordan,  May  19th,  1)M0;  S  l>ac.  C.  L.  J.  391: 
objection  too  late,  23  Cal.  5(M:  subsequent  proceedings,  sec.  1569;  21 
Cal.  24;  24  cal.  4.>9;  47  Col.  154:  unnecessary,  where  no  relief  asked 
asnlnst  estate,  42  Cal.  17:»;  45  CaL  433:  cbau>res  in  statnt^s,  see  Hib.  & 
±  L.  Soc  r.  Jordan,  May  I9th.  IrSe/H;  5  Pac  C.  L.  J.  391. 

§  1501.  The  time  during  which  there  shall  be  a 
vacancy  in  the  administration  must  not  be  included  in 
«ny  limitations  herein  x)rescribed. 
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Period  of  ▼aeancy— in  administration,  not  counted,  10  CaL  S86;  19 
Cal.  85. 

§  1502.  If  an  action  is  pending  against  the  decedent     ^kqo 
at  the  time  of  bis  death,  the  plaintiff  must  in  iike  mannei     ^.^p 
present  his  claim  to  the  executor  or  administrator  for  95  437 
allowance  or  rejection,  authenticated  as  required  in  other 
cases;  and  no  recovery  shall  be  had  in  the  action  unless  **~ 
proof  be  made  of  the  presentations  required.  loe  §04 

Action  pending  at  death— where  death  after  verdict,  claim  need  107    52 
not  be  presented,  50  Cal.  43,  and  see  sec.  15(Ki :  non-presentation  of  claim, 
objection  waived.  My.  P.  Bep.  61;  52  Cal.  225. 

§  1503.  Whenever  any  claim  Is  presented  to  an  exec- 
utor or  administrator,  or  to  a  judge,  and  he  is  willing  to 
allow  the  same  in  part,  he  must  state  in  his  indorsement 
tLe  amount  he  is  willing  to  allow.  If  the  creditor  refuse 
to  accept  the  amount  allowed  in  satisfaction  of  his  claim, 
he  shall  recover  no  costs  in  any  action  therefor  brought 
against  the  executor  or  administrator,  unless  he  recover  a 
greater  amount  than  that  offered  to  be  allowed.  [In  effect 
April  16th,  1880.J 

Olaim— eec.  1498ii. 

§  1504.  A  judgment  rendered  against  an  executor  or     .^. 
administrator,  upon  any  claim  for  money  against  the     ^1 
estate  of  his  testator  or  intestate,  only  establishes  the    93    17 
claim  in  the  same  manner  as  if  it  had  been  allowed  by 
tlie  executor  or  administrator  and  a  judge;  and  the  judg- 
ment must  be  that  the  executor  or  administrator  pay,  in 
due  course  of  administration,  the  amount  ascertained  to 
be  due.    A  certified  transcript  of  the  original  docket  of 
the  judgment  must  be  filed  among  the  papers  of  the 
estate  in  court.     No  execution  must  issue  upon  such 
judgment,  nor  shall  it  create  any  lien  upon  the  property 
of  tue  estate,  or  give  to  the  judgment  creditor  any  pri- 
ority of  payment.    [In  effect  April  IGth,  1880.] 

Jndgment  against  ezecntor,  etc.— by  default,  9  Gal.  136:  where  a^ 
tacbment,  29  Cal.  850:  50  Cal.  365,367:  interest,  18  Cal.  377:  where  de> 
f  endauts  are  Joint  obligors,  see  under  next  note. 

Payable  in  dne  coarse  of  administration— proper  form  of  jud^ 
inent,29  CaL  363:  32  Cal.  306;  34  Cal.  226:  but  absence  not  injurious,  S 
CaL  1J7;  13  Cal.  136:  on  death  of  one  of  several  joint  obligors,  42  CaL 
131;  50  CaL  530;  amendment  of  Judgment  where  personal,  46  Cal.  304. 

No  ezeontion  issuable— on  judgment,  82  CaL  376;  84  CaL  224;  88  CaL 
S78. 

§  1505.  When  an^  judgment  has  been  rendered  for  or 
against  the  testator,  intestate  in  his  lifetime,  no  execution 
shall  issue  thereon  after  his  death,  except  as  provided  in 
Motion  six  hundred  and  eighty-six.    A  judgment  against 
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the  decedent  for  the  recovery  of  money  nmBt  be  presented 
to  the  executor  or  administrator  like  any  other  claim.  If 
execution  is  actually  levied  upon  any  property  of  the 
decedent  before  bis  death,  the  same  may  be  sold  for  the 
satisfaction  thereof;  and  the  officer  making  the  sale  most 
account  to  the  executor  or  administrator  for  any  surplus 
in  his  hands.  A  judgment  creditor  having  a  judgment 
which  was  rendered  against  the  testator  or  intestate  in 
his  lifetime,  may  redeem  any  real  estate  of  the  decedent 
from  any  sale  under  foreclosure  or  execution,  in  like 
manner  and  with  like  effect  as  if  the  judgment  debtor 
were  still  living.    [In  effect  March  28th,  1874.] 

Application  of  section— to  foreclosure  of  mort^iage,  9  CaL  127, 126; 
14  Cal.  G40. 

Judgment  against  decedent— Umitatloa  of,  19  CsH.  97:  claim  on, 
when  may  be  presented  by  absent  creditor,  23  Cal.  95. 

Sold  for  the  satisfaction  thereof— generally,  37  Cal.  143:  where  ex* 
ecutlon  void,  no  satisfaction,  52  Cal.  315. 

§  1506.  A  p'udgment  rendered  against  a  decedent,  dy- 
ing after  verdict  or  decision  on  an  issue  of  fact,  but  before 
judgment  is  rendered  thereon,  is  not  a  lien  on  the  real 
property  of  the  decedent,  but  is  payable  in  due  course  of 
administration. 

§  1507.  If  the  executor  or  administrator  doubts  the 

1507  correctness  of  any  claim  presented  to  him,  he  may  enter 
ccp      Into  an  agreement,  in  writing,  with  the  claimant,  to  refer 

104  246  the  matter  in  controversy  to  some  disinterested  person, 
to  be  approved  by  the  Superior  Court,  or  a  judge  thereof. 
Upon  filing  the  agreement  and  approval  of  such  court  or 
judge,  in  the  office  of  the  clerk  of  the  court  for  the  county 
In  which  the  letters  testamentary  or  of  administration 
were  granted,  the  clerk  must  enter  a  minute  of  the  order 
referring  the  matter  in  controversy  to  the  person  so 
selected;  or,  if  the  parties  consent,  a  reference  may  be  had 
in  the  court;  and  the  report  of  the  referee,  if  confirmed, 
establishes  or  rejects  the  claim  the  same  as  if  it  had  been 
allowed  or  rejected  by  the  executor  or  administrator  and 
judge.    [In  effect  July  16th,  1880.] 

§  1508.  The  referee  must  hear  and  determine  the  mat- 

1508  ter,  and  make  his  report  thereon  to  the  court  in  which  his 
i(S^246  appointment  is  entered.    The  same  proceedings  shall  be 

had  in  all  respects,  and  the  referee  shall  have  the  same 
powers,  be  entitled  to  the  same  compensation,  and  subject 
to  the  same  control,  as  in  other  cases  of  reference.  The 
court  may  remove  the  referee,  appoint  another  in  his 
place,  set  aside  or  confirm  his  report,  and  adjudge  cost8» 
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9S  in  actions  against  execators  or  administrators,. and  the 
judgment  of   tlio  court  thereon  shall  be  as  valid  and 
effectual,  in  all  respects,  as  if  the  same  had  been  rendered 
in  a  suit  commenced  by  ordinary  process. 
Befereiice-«ec8. 638-643. 

§  1509.  When  a  judgment  is  recovered,  with  costs, 

against  any  executor  or  administrator,  he  shall  be  indi-  1^9 

vidually  liable  for  such  costs,  but  they  must  bo  allowed  Q.f  ^P« 

him  in  his  administration  accounts,  unless  it  appears  that  ^^  ^'^ 

the  suit  or  proceeding  in  which  the  costs  were  taxed  was  ^609 

prosecuted  or  defended  without  just  cause.  ids' 263 

Object  of  section— 6  Cal.  169. 

Allowed  hixn  in  his  administration  acooimt8-6  Cal.  669. 

§  1510.  If  the  executor  or  administrator  is  a  creditor 
of  the  decedent,  his  claim  duly  authenticated  by  affidavit 
must  be  presented  for  allowance  or  rejection  to  a  judge  of 
the  Superior  Court,  and  its  allowance  by  the  judge  is 
sufficient  evidence  of  its  correctness,  and  must  be  [)aid  as 
other  claims  in  due  course  of  administration.  If,  how- 
ever, the  judge  reject  the  claim,  action  thereon  may  bo 
had  against  the  estate  by  tbe  claimant,  and  summons 
must  be  served  upon  the  judge,  who  may  appoiut  au 
attorney,  at  the  expense  of  the  estate,  to  defend  the 
action.  If  the  claimant  recover  no  judgment,  he  must 
pay  all  costs,  including  defendant's  reasonable  attori^ey's 
fees,  to  be  tixed  by  the  court.  [In  effect  April  16th» 
1880.  .1 

Claim  of  executor,  etc.-HBole  difference  from  that  of  ordinary  cred- 
itor, lu  Cal.  482. 

Time  for  presentation— eame  as  for  other  claims,  10  CaL  482;  16  CaL 
434. 

§  1511.  If  an  executor  or  administrator  neglects,  for 
two  months  after  his  appointment,  to  give  notice  to  cred- 
itors, as  prescribed  b^  this  chapter,  the  court  must  revoke 
his  letters,  and  appoiut  some  other  person  in  his  stead, 
equally  or  the  next  in  order  entitled  to  the  appointment. 

§  1512.  At  the  same  time  at  which  he  is  required  to 
return  his  inventory,  the  executor  or  administrator  must 
also  return  a  statement  of  all  claims  against  the  estate 
which  have  been  presented  to  him,  if  so  required  by  the 
court,  or  a  judge  thereof,  and  from  time  to  time  thereafter 
he  must  present  a  statement  of  claims  subsequently  pre- 
sented to  him,  if  so  required  by  the  court,  or  a  judge  there- 
of. In  all  such  statements  he  must  designate  the  names 
of  the  creditors,  the  nature  of  each  claim,  when  it  be- 
come Civ.  Psoo.- 


^ 
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came  dne,  or  trill  become  due,  and  whether  it  was  allowed 
or  rejected  by  him.    [In  effect  April  16th,  1880.  ] 
Statement  of  claim*— claim  generaUy,  sec.  149Si». 

1613  S  1513.  If  there  be  aoy  debt  of  the  decedent  bearing^ 

ccp         interest,  whether  presented  or  not,  the  executor  or  admiu- 
106  155      iBtrator  may,  by  order  of  the  court,  pav  the  amount  then 
accumulated  and  unpaid,  or  any  part  tuereof ,  at  any  time 
wlieu  there  are  Rufiicient  fundA  properly  applicable  there- 
to, whether  said  claiux  be  then  due  or  not;  and  interest 
shall  thereupon  cease  to  accrue  niH)n  the  amount  so  paid. 
This  section  does  not  apply  to  existing  debts,-  unless  the 
creditor  consent  to  accept  the  amount.    [In  effect  July 
1st,  1874. 1 
Interest— sec  I4Mii:  stopping,  BIy.  P.  Rep.  239. 
Without  presentation  of  claim— pledge  r«dMmed,  ICy.  P.  Bep.  a. 
Payment  of  debts  of  estaie'-genenUy,  see.  1019  §t  teq. 
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CHAPTER  vrr. 

OF  BAZiBS  AND  CONVSnTANOEB  OF  PROP- 
ERTY OF  DECSDBNTS. 

A&T.  L   8ALB8  nr  Gsitsral.  ^ 

IL   Sales  ov  Pbosohai.  Pbopsbtt. 
IIL   SuxMA&T  Sales  of  Mines  and  SCnrnro  UmBBBsrs. 

IV.    8AI.BB   OP    BEAL    £8TATE.  IKTSBBSTB  THKRWIW,  ASD 
COWIKHATIOV  TUSKBOr. 

ABTIGLE  L 
Sales  in  Genbbal. 

1516.  Penonja  estate  first  chai]K«a^le«   Real  estate,  wben  sold. 

1517.  No  sales  valid  except  by  order  of  Superior  Ck>urt. 
1519.  Applications  for  orders  of  sale. 

1519.  But  one  petition,  order,  and  sale  most  be  had  when  It  Is  possi- 
ble to  do  so. 

§  1516.  All  the  property  of  a  decedent  shall  be  charge- 
able with  the  payment  of  the  debts  of  the  deceased,  the 
expenses  of  aaministration,  and  the  allowance  to  the  fam- 
ily, except  as  otherwise  provided  in  this  Code,  and  in  the 
Civil  Code.  And  the  said  property,  personal  and  real, 
may  be  sold  as  the  court  may  direct,  in  the  manner  pre- 
scribed in  this  chapter.  There  shall  be  no  priority  as 
between  personal  and  real  property  for  the  above  pur- 
I)ose8.     [In  effect  July  1st,  1874.  J 

All  property  chargeable  for  debts,  etc.— Civil  Code,  sec.  1358:  order 
of  appropriation.  Civil  Code,  sec.  1359. 

Personal  and  real  property— appropriated  wlthoutkdistinctlon,  see 
■ec.  1563. 

Sold  as  the  court  may  direct— sec.  1517. 

§  1517.  No  sale  of  any  property  of  an  estate  of  a  dece-     i^yr 
dent  is  valid  unless  made  under  order  of  the  Superior      ccp 
Court,  except  as  otherwise  provided  in  this  chapter.    All    104  412 
aales  must  be  under  oath  reported  to  and  confirmed  by 
the  court  before  the  title  to  the  property  sold  passes.    [In 
affect  April  16tb,  1880.] 

RestrictiTe  lang;uage  of  section— 9  Cal.  127. 

Sales  to  which  section  inapplicable— 14  OaL  642;  18  Cal.  391;  21 
Cal./4. 

Sales  by  ezecutoTs— of  real  property,  49  Cal.  490:  under  will,  60  CaL 
•7;  where  broker  employed,  My.  P.  Rep.  86. 
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§  1518.  All  petitions  for  orders  of  said  must  be  in  writ- 
ing,  setting  forth  the  facts  showing  the  sale  to  be  neces- 
sary, and,  upon  the  hearing,  any  person  interested  in  the 
estate  may  tile  hi»  written  objections,  which  most  be 
heard  and  determined.  A  failure  to  set  forth  the  facts 
showing  the  sale  to  be  necessary  will  not  invalidate  the 
subftf^qiient  proceedings,  if  the  defect  be  supplied  by  the 
proofs  at  the  hearing,  and  the  general  facts  showing  the 
necessity  be  stated  in  the  order  directing  the  sale.  [In 
effect  July  1st,  1874.] 
Zrregnlaritf  in  sale— no  collateral  attack  for,  22  CaL  266. 

§  1519.  When  it  appears  to  the  court  that  the  estate  is 
ins<jl  vent,  or  that  it  will  require  a  sale  of  all  the  property 
of  tlie  estate  of  every  cliaracter,  to  pay  the  family  allow- 
ance, expenses  of  administration,  and  debts,  there  ne«<l 
be  but  one  petition  tiled,  but  one  order  of  sale  made,  and 
but  one  sale  had,  except  in  the  case  of  ^rishable  propertVf 
which  may  be  sold  as  provided  in  section  fifteen  hundred 
and  twenty-two.  The  court,  when  a  petition  for  the  sale 
of  any  property  for  any  of  the  purposes  herein  named  is 
presented,  must  inquire  fully  into  the  probable  amount 
required  to  make  all  such  payments,  and  if  there  be  no 
more  estate  than  sufficient  to  pay  the  same,  may  require 
but  one  proceeding  for  the  sale  of  the  entire  estate.  In 
such  case  the  petition  must  set  forth  substantially  the 
facts  required  by  section  fifteen  hundred  and  thirty-seven* 
[In  effect  April  IGth,  1880.] 

Orderi— generally,  in  probate  matters,  sec.  1704. 

One  petition— for  realty,  sale  of  personalty  on,  sees.  1638, 16391. 

ABTICLE  n. 

Sales  of  Pbrsoital  Pbopbstt. 

in22.  Perishable  and  depreciating  property  to  be  sold. 

1523.  Order  to  sell  personal  property. 

1^)24.  Partncrsblp  luterests  and  choses  In  action,  how  sold. 

1525.  Order  of  sue,  what  to  direct  and  what  to  be  first  sold. 

1526.  Sale  of  personal  property. 

§  1522.  At  any  time  after  receiving  letters,  the  execu- 
tor, administrator,  or  special  administrator  may  apply  to 
the  court  or  judge  and  obtain  an  order  to  sell  perishable 
and  other  personal  property  likely  to  depreciate  in  value, 
or  which  will  incur  loss  or  expense  by  being  kept,  and  so 
much  other  personal  property  as  may  be  necessary  to  pay 
the  allowance  made  to  the  family  of  the  decedent.  The  or- 
der for  the  sale  may  be  made  without  notice;  but  the  exec- 
utor, administrator,  or  special  administrator  is  responsible 
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for  the  property,  unless,  after  making  a  sworn  return  and 
on  a  proper  showing,  the  court  shall  approve  the  sale 

Petition— sec.  1518. 

Order  for  the  sale— sec.  1S25. 

§  1523.  If  claims  against  the  estate  have  been  allowed, 
and  a  sale  of  property  is  necessary  for  their  payment,  or 
for  the  expenses  of  administration,  or  for  the  payment  of 
legacies,  the  executor  or  administrator  may  a]^ply  for  an 
order  to  sell  so  much  of  the  personal  property  as  may  be 
necessary  therefor.  Upon  filing  his  petition,  notice  of  at 
least  live  days  must  be  given  oi  the  hearing  of  the  appli- 
cation, either  by  posting  notices  or  by  advertising.  He 
may  also  make  a  similar  application  from  time  to  time,  so 
long  as  any  personal  property  remains  in  his  hands,  and 
sale  thereof  is  necessary.  If  it  appear  for  the  best  inter- 
ests of  the  estate,  he  may,  at  any  time  after  tiling  the  in- 
ventory, in  like  manner,  and  after  giving  like  notice,  ap- 
ply for  and  obtain  an  order  to  sell  tne  whole  of  the  per- 
sonal property  belonging  to  the  estate,  whotlier  necessary 
to  pay  debts  or  not.  [In  effect  April  IGth,  1880.] 
Notice  by  advertising—see  sec.  170ft. 

§  1524.  Partnership  interests  or  interests  belonging^  to 
any  estate  by  virtue  of  any  partnership  formerly  exist- 
ing, interests  in  personal  property  pledged,  and  choses  in 
action,  may  be  sold  in  the  same  manner  as  other  personal 
property,  when  it  appears  to  be  for  the  best  interest  of 
tho  estate.  Before  confirming  the  sale  of  any  partnership 
interest,  whether  made  to  the  surviving  partner  or  to  any 
other  person,  the  court  or  judge  must  carefully  inquire 
into  the  condition  of  the  partnership  affairs,  and  must  ex- 
amine the  surviving  partner,  if  in  the  county  and  able  to 
be  present  in  court. 

Partnership  interest— sec.  1585. 

§  1525.  If  it  appears  that  a  sale  is  necessary  for  the 
payment  of  debts  or  the  family  allowance,  or  for  the  best 
interest  of  tlie  estate  and  the  persons  interested  in  the 
property  to  be  sold,  whether  it  is  or  is  not  necessary  to  pay 
the  debts  or  family  allowance,  the  court  or  judge  must  or- 
der it  to  be  made.  In  making  orders  and  sales  tor  the  pay- 
ment of  debts  or  family  allowance,  such  aiticles  as  are 
not  necessary  for  the  support  and  subsistence  of  the  fam- 
ily of  the  decedent,  or  are  not  specially  bequeathed,  must 
be  first  sold,  and  the  court  or  judge  must  so  direct.  [In 
effect  July  1st,  1874.] 

Special  beqnest-flold  for  debts,  48  CaL  191. 
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§  1526.  The  sale  of  personal  property  must  be  made  at 

puDlic  auction  for  such  money  or  currency  sun  the  court 

may  direct,  and  after  public  notice  given  for  at  least  ten 

days  by  notices  posted  in  three  public  places  in  the  county, 

or  by  publication  in  a  newspaper,  or  both,  containing  the 

time  and  place  of  sale,  and  a  brief  description  of  the  ^ 

property  to  be  sold,  unless  for  good  reason  shown  the 

court,  or  a  judge  thereof,  orders  a  private  sale  or  a  shorter 

notice.    Public  sales  of  such  property  must  be  made  at 

the  court-house  door,  or  at  the  residence  of  the  decedent, 

or  at  some  other  public  place ;  but  no  sale  shall  be  made 

of  any  personal  property  which  is  not  present  at  the  time 

of  sale,  unless  the  court  otherwise  order.    [In  effect  April 

16th,  1880.] 

Sale  of  personal  propertr— on  insnfflclent  noticet  st  least  Toldableb 
l7Cal.340. 

Public  sale— private,  objectionable,  12  CaL  191. 

Notice  by  posting— required  when,  17  CaL  MO. 

ARTICLE  m. 
SmncABT  Sales  of  Mnrxs  and  Mnmro  Intbbsstb. 

1 1029.  Mines  may  be  sold,  how. 

i  1530.  Petition  for  sale,  who  may  file  and  what  to  contahi. 

i  1531.  Order  to  show  cause,  how  made  and  on  what  notice. 

1532.  Order  of  sale,  when  and  how  made. 

1  1633.  Further  proceedings  to  conform  to  articles  two  and  four. 

§  1529.  When  it  appears  from  the  inventory  of  the 
estate  of  any  decedent  that  his  estate  consists  in  whole  or 
in  part  of  mines,  or  interests  in  mines,  such  mines  or  in- 
terests may  be  sold  under  the  order  of  the  court  having 
jurisdiction  of  the  estate,  as  hereinafter  provided.  [In 
effect  April  16th,  1880.] 

§  1530.  The  executor  or  administrator,  or  any  heii^t- 
law,  or  creditor  of  the  estate,  or  any  partner  or  member 
of  any  mining  company,  in  which  interests  or  shares  are 
held  or  owned  by  the  estate,  may  file  in  the  court  a  peti- 
tion, in  writing,  setting  forth  the  general  facts  of  the 
estate  being  then  in  due  course  of  administration,  and 
particularly  describing  the  mine,  interest,  or  shares  which 
It  is  desired  to  sell,  and  particularly  the  condition  and 
situation  of  the  mines  or  mining  interests,  or  of  the  min- 
ing company  in  which  sucli  interests  or  shares  are  held, 
and  the  grounds  upon  which  the  sale  is  asked  to  be  made. 
[In  effect  April  16th,  1880.] 

Petition  for  sale  of  stocks— disregarding  surplusage  In,  22  CaL  2tt: 
petition  for  sale,  generally,  sec.  1518. 
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Oonditiott  of  the  mining  interests— petition  defeetive  for  not  de* 
scribing,  see  Estate  of  Boland,  July  21st,  1880, 5  Pac.  0.  L.  J.  708. 

§  1531.  Upon  the  presentation  of  such  petition,  the 
court,  or  a  judge  thereof,  must  make  an  order  directing 
h11  persons  interested  to  appear  before  such  court,  at  a 
time  and  jtlace  specilied,  not  less  than  four  or  more  than 
ten  weeks  from  the  time  of  making  such  order,  to  show 
cause  why  an  order  sliould  not  be  granted  to  the  executor 
ur  administrator  to  sell  such  mine,  mining  interests, 
shares,  or  stooks,  as  are  set  fortli  in  the  petition  and  belong- 
ing to  the  estate.  A  copy  of  the  order  to  show  cause 
must  be  personally  served  on  all  persons  interested  in  the 
estate,  at  least  ten  days  before  the  time  appointed  for 
hearing  the  petition,  or  published  at  least  four  successive 
weeks  in  such  newspaper  as  such  court  or  judge  shall 
specify.  If  all  persons  interested  in  the  estate  signify  in 
writing  their  assent  to  such  sale,  the  notice  may  be  dis- 
pensed with.    [In  effect  April  10th,  1880. J 

Fablication  of  notice--8ec.  17^5. 

Reasonable  notice— of  sale  of  stocks,  construed,  22  CaL  266. 

§  1532.  If.  upon  hearing  the  petition,  it  appears  to  the 
Baristaction  of  the  court  that  it  is  to  the  interest  of  the 
estate  that  such  mining  property  or  interests  of  the 
estate  should  be  sold,  or  that  an  immediate  sale  is  neces- 
sary in  order  to  secure  the  just  rights  or  interests  of  the 
mining  parrners,  or  tenants  in  common,  such  court  must 
make  an  order  authorizing  the  executor  or  administrator 
to  sell  such  mining  interests,  mines,  or  shares,  as  herein- 
after provided.    [In  effect  April  IGth,  1880.] 

§  1533.  After  the  order  of  sale  is  made,  all  further 
proceedings  for  the  sale  of  such  mining  property,  and  for 
the  notice,  report,  and  confirmation  thereof,  must  be  in 
conformity  with  the  provisions  of  article  four  of  this 
chapter. 

ABTICLE  IV. 
Thb  Salx  of  Bbal  Estate,  lirTBnissTS  TUBBsnr,  avd  Coir- 

FIBM ATION  THBBEOP. 


I  1996. 
{  1537. 


1538. 
1S3'J. 
1540. 
1541. 
1542. 
I  1613. 


To  sell  real  estate,  when. 

Verified  petition  for  sale,  what  to  contain  and  to  what  it  may 

refer. 
Order  to  persons  interested  to  appear. 
Copy  to  be  served,  assent  given,  or  publication  made. 
Hearliiar  after  proof  of  service.   Presentation  of  claims. 
Adiniuistrator,  executor,  and  witnesses  may  be  examined* 
To  sell  real  estate  or  any  part,  when. 
Order  of  sale,  when  to  be  made. 
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S  1544.  What  the  order  of  sale  must  contain.   May  he  at  public  or  pri- 

V3.^6  S3J.O 

S  1545.  Interested  persons  may  apply  for  order  of  sale.   Form  of  pe- 
tition. 
S  1546.  To  deliver  copy  of  order  to  executor. 

il547.  Notice  of  sale. 
1548.  Time  and  place. 
1549.  Private  sale  of  real  estate,  how  made,  and  notice.   Bids,  when 
and  how  received. 
5  1550.  Ninety  per  cent,  of  appraised  value  must  he  offered. 
S  1551.  Purchase-money  on  safe  <>n  credit,  how  secured. 
S  155'J.  Hearinj^  and  settlngaside  sale,  and  when  resale  may  be  ordered. 
S  1653.  May  file  objections,  when  and  who. 
§  1554.  When  order  of  confirmation  is  to  be  made  and  when  not. 
S  1555.  Conveyances. 

^  155t}.  Order  of  confirmation,  what  to  state. 
I  1557.  Sale  may  be  postponed. 

1558.  Notice  of  i>08tpouement. 

1559.  Sale  of  real  estate  to  pay  legacies. 
15o0.  Where  payment  of  debts,  etc.,  provided  for  by  will. 
15til.  Sale  without  order.    May  require  security. 
15(>i.  Where  provision  by  will  insufficient. 
15<i3.  Estate  subject  to  debts,  etc. 
15G4.  Contribution  Among  legatees. 
15()5.  Contract  forpurcliase  of  lands  may  be  sold,  how. 

1566.  Conditions  of  sale. 

1567.  Purchaser  to  give  bond. 

1568.  Executor  to  assign  contract. 
1563.  Sales  by  executors  or  administrators  of  lands  under  mortgage 

or  lien. 
S  1570.  The  holder  of  the  mortgage  or  lien  may  purchase  the  lands. 

His  receipt  to  the  amount  of  his  clahu  a  valid  payment. 
{  1571.  Administrator  and  executor  liable  for  misconduct  hi  sale. 
I  1572.  Fraudulent  sales. 

S  157i.  Limitation  of  actions  for  vacating  sale,  etc. 
I  1574.  To  what  cases  preceding  section  not  to  apply. 
I  1575.  Account  of  sale  to  be  returned. 
I  1576.  Executor,  etc.,  not  to  be  purchaser. 

§  1536.  When  a  sale  of  property  of  the  estate  is  nec- 

,  ?        essary  to  pay  the  allowance  of  the  family,  or  the  debts 

/  p /o  *  outstanding  against  the  decedent,  or  the  debts,  expenses, 

Xf2     ®^  charges  of  administration,  or  legacies,  the  executor  or 

administrator  may  also  sell  any  real  as  well  as  personal 

property  of  the  estate  for  that  purpose,  upon  the  order  of 

the  court;  and  an  application  for  the  sale  of  real  property 

may  also  embrace  the  sale  of  personal  property.     [In 

effect  April  IGth,  1880.] 

Sale  of  realty— authorized,  sec.  1516:  interest  under  contracts  may 
be  included,  sec.  1565:  additional  bond  on,  sec.  1389  and  note. 

Legislative  enactments— as  to  real  estate  sales,  when  unconstito- 
tionai,  39  Cal.  179;  50  Cal.  388. 

Snbstantiul  compliance  with  statute— sufficient,  16  Cal.  473. 

Debts  outstanding  against  the  decedent— proof  of  existence,  46 
Cal.  315:  objection  that  estate  not  chargeable,  not  to  be  raised  collat- 
erally, 49  Cal.  437:  cover  mortgage  by  married  woman  to  secure  hoa> 
band^s  debt.  My.  P.  Bep.  184. 

Iixp9n»^9  of  administratiou— sale  for.  33  CaL  658. 
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§  1537.  To  obtain  such  order  for  the  sale  of  real  prop-  u  -     ■ 
erty,  he  must  present  a  verified  petition  to  the  Superior 
Court,  or  a  judge  thereof,  setting  forth  the  amount  of  per- 
sonal estate  tliat  has  come  to  his  hands,  and  how  much       ^n 
thereof,   if   any,  remains  undisposed  of;  tlie  debts  outr  ^ J^    , 
standing  against  the  decedent,  as  far  as  can  be  ascertained      -*./ 1 
or  estimated ;  the  amount  duo  upon  the  family  allowance, 
or  that  will  be  due  after  the  same  has  been  in  force  for  1537 
one)  year;  the  debts,  expenses,  and  charges  of  admin  is-    eep 
tratlon  already  accrued,  and  an  estimate  of  what  will  or  J96j)67 
may  accrue  during  the  administration ;  a  general  descrip-  *"  --^  ) 
tiou  of  all  ilie  real  property  of  which  the  decedent  died     J?J   i 
seized,  or  in  which  lie  had  any  interest,  or  in  which  the  108  339' 
estate  has  acquired  any  interest,  and  the  condition  and 
value  thereof,  and  whether  the  same  be  community  or 
separate  property;  the  names  of   the  legatees  and  de- 
visees, if  any,  and  of  the  heirs  of  the  deceased,  so  far  as 
known  to  the  petitioner.    If  any  of   the  matters  here 
euuuierated  cannot  be  ascertained,  it  must  be  so  stated  in 
the  petition;  but  a  failure  to  set  forth  the  facts  showing 
the  sale  to  be  necessary  will  not  invalidate  the  subsequent 

Sroceedings,  if  the  defect  be  supplied  by  the  proofs  at  the 
earing,  and  tne  general  facts  showing  such  necessity  be 
stated  in  the  decree.    [In  effect  April  IGth,  1880.] 

Verified  petition— want  of  verification,  held  fatal  In  Estate  of  Bo> 
tanil,  July  21st.  1880. 0  Pac.  C.  L.  J.  708:  when  by  any  other  person,  sec. 
1545:  for  Bale  of  property  generally,  sec.  1515:  contents  of,  16  Cat.  473: 
2U  Cal.  283;  RlChanlson  v.  Musser,  Feb.  23r(l.  1880. 5  Pac.  C.  L.  J.  7U,  uiid 
Bee  next  note:  where  ttale  to  meet  expenses  of  administration, 33  CaL 
838;  aa  Cal.  687. 

Jurisdictional  fact»— nature,  and  need  of  statln.sr,  13  Cal.  £62;  16  Cal. 
#73:  1)  Cal.  189, 397;  20  Cal.  288;  50  Cal.  388;  Estate  of  lioland.  July  21»t, 
1880, 5  Pac.  C.  L.  J.  708:  redundant  matter  may  be  rejected,  19  Cal.  189. 

Description  of  real  property— 19  Cal.  189. 

Oondition  of  property— must  be  set  forth  in  petition,  20  CaL  288| 
51  Cal.  563;  Estate  of  Boland,  July  21st,  1380, 5  Pac.  C.  L.  J.  708. 

Reference  to  inventory— sufQcient,  36  Cal.  687. 
Subsequent  proceedings  not  inralidated— provbiions  inapplicable, 
when, 51  Cal.  563:  by  defects  and  Irregularities  not  jarisdictloual,  16  Cal. 

■73. 

§  1538.  If  it  appears  to  the  court  or  judge,  from  such 
petition,  that  it  is  necessary  to  sell  the  whole  or  some 
portion  of  the  real  estate  for  the  purposes  and  reasons 
tnentioned  in  the  preceding  section,  or  any  of  them,  such 
petition  must  be  liled  and  an  order  thereupon  made, 
directing  all  persons  interested  in  the  estate  to  appear 
before  the  court,  at  a  time  and  place  speciiied,  not  less 
than  four  nor  more  than  ten  weeks  from  the  time  of 
iQftkiug  such  order,  to  show  cause  why  an  order  should 


1539-41         BALES  AJSD  COSTBTiJrGB  1502 

not  be  gxanted  to  the  execotor  or  administrator  to  sell  so 
mnch  of  the  real  estate  of  the  decedent  as  is  necessary. 

BTeceMltjr  lor  sale— »  CaL  6G6:  beld  tbat  penonsliiropeity  moat  bt 
Inadequate*  20  CaL  288;  but  now,  we  sec.  1516 
Piupo«M,etD.— oranyof  tlieiii«a6  CaL  680. 

§  1539.  A  copy  of  the  order  to  show  cause  must  be 
jiersonally  served  on  all  persons  interested  in  the  estate, 
any  general  guardian  of  a  minor  so  interested,  and  any 
legatee,  or  devisee,  or  heir  of  the  decedent,  provided  they 
are  residents  of  the  county,  at  least  ten  days  before  the 
time  appointed  for  hearing  the  petition,  or  be  published 
four  successive  weeks  in  such  newspaper  in  the  county 
as  the  court  or  judge  shall  direct.  If  all  persons  inter- 
ested in  the  estate  join  in  the  petition  for  the  sale,  or  sig- 
nify in  writing  their  assent  thereto,  the  notice  may  be 
dispensed  with,  and  the  hearing  may  be  had  at  any  time. 
[In  effect  July  1st,  1874.] 

notices  to  all  persona  interested— requirements  of  seetlon,  see  46 
Cal.GSS:  personal  service  of,  see  sees.  1011,1707-1709,  1710;  16  Cal.  160: 
publlcatiou  of,  sec.  1705:  33  Cal.  45:  to  attorney  for  minor  heirs,  under 
zormer  statute,  Sicliardson  v,  Husser.  Feb.  23r(l,  1880, 5Pac.  C.  L.  J.  70. 

General  guardian  of  minor— if  administrator,  must  not  represent 
ward,  33  CaL  45. 

Statement  of  title— In  notloe  of  sale,  pnrcbaser  sbould  not  depend 
upon,  9  CaL  181. 

§  1540.  The  court,  at  the  time  and  place  appointed  in 
such  order,  or  at  such  other  time  to  which  the  heariug 
may  be  postponed,  upon  satisfactory  proof  of  personal 
service  or  publication  of  a  copy  of  the  order,  by  affidavit 
or  otherwise,  if  the  consent  in  writing  to  such  sale  of  all 
parties  interested  is  not  filed,  must  proceed  to  hear  the 
petition,  and  hear  and  examine  the  allegations  and  proofs 
of  the  petitioners,  and  of  all  persons  interested  m  the 
estate  who  may  oppose  the  application.  All  claims 
against  the  decedent  not  before  presentod,  if  the  period 
of  presentation  has  not  elapsed,  may  be  presented  and 
passed  upon  at  the  hearing.    [In  effect  April  16th,  1880.] 

Opposing  application— parties,  grounds,  etc..  My.  P.  Bep.  7 ;  46  CaL 

804. 

Claims  passed  on— heirs  may  dispute  their  validity,  7  CaL  216. 

§  1541.  The  executor,  administrator,  and  witnesses 
may  be  examined  on  oath  bv  either  party,  and  process  to 
compel  them  to  attend  and  testify  may  be  issued  by  the 
court  or  judge,  iu  the  same  manner  and  with  like  effect  as 
in  other  cases.    Ll^n  effect  April  16th,  1880.] 

I^ocBring  attendsncey  etc.— sec.  1989  et  teq. 
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§  1542.  If  it  appears  necessary  to  sell  a  part  of  the^  ^ 
real  estate,  and  that  by  a  sale  thereof  the  residue  of  the  Z/  ^ 
estate,  real  or  personal,  or  some  specific  part  thereof, 
would-  be  greatly  injured  or  diminished  in  value,  or  sub- 
jected to  expense,  or  rendered  unprofitable,  or  that  after 
any  such  sale  the  residue  would  be  so  small  in  quantity 
or  value,  or  would  be  of  such  a  character  with  reference 
to  its  future  disposition  among  the  heirs  or  devisees,  as 
clearly  to  render  it  for  the  best  interest  of  all  concerned 
that  the  same  should  be  sold,  the  court  may  authorize  the 
sale  of  the  whole  estate,  or  of  any  part  thereof  necessary 
and  for  the  best  interest  of  all  concerned. 

Sale  of  whole  of  real  estate— order  for,  when  not  collaterally 
attackable,  29  Cal.  20. 

§  1543.  If  the  court  is  satisfied,  after  a  full  hearinc  Q-/-5 

upon  the  petition  and  an  examination  of  the  proofs  and     X77 

aileeations  of  tlie  parties  interested,  that  a  sale  of  the 

whole  or  some  portion  of  the  real  estate  is  necessary,  fox 

any  of  the  causes  mentioned  in  this  article,  or  if  such  sale 

be  assented  to  by  all  the  persons  interested,  an  order 

must  be  made  to  sell  the  whole,  or  so  much  and  such 

parts  of  the  real  estate  described  in  the  petition,  as  the 

court  shall  judge  necessary  or  beneficial. 

Order  for  sale— error  In,  29  CaL  43:  effect  of.  20  Cal.  121:  contents  of. 
ftec  1544  and  note:  void  for  want  of  Jurisdlctioa,  33  Cau45:  when  not 
premature,  83  Cal.  665. 

§  1544.  The  order  of  sale  mnst  describe  the  lands  to 
be  sold  and  the  terms  of  sale,  which  may  be  for  cash,  or 
on  a  credit  not  exceeding  one  year,  payable  in  gross  or  in 
installments,  and  in  sncn  kind  of  money,  with  interest,  as 
the  coilib  may  direct.  The  land  may  be  sold  in  one  parcel 
or  in  subdivisions,  as  the  executor  or  administrator  shall 
judge  most  beneficial  to  the  estate,  unless  the  court  other- 
wise specially  directs.  If  it  appears  that  any  part  of 
such  real  estate  has  been  devised,  and  not  charged  in 
stich  devise  with  the  payment  of  debts  or  legacies,  the 
court  must  order  the  remainder  to  be  sold  before  that  so 
devised.  Every  such  sale  must  be  ordered  to  be  made 
at  public  auction,  unless,  in  the  opinion  of  the  court,  it 
would  benefit  the  estate  to  sell  the  whole  or  some  part  of 
such  real  estate  at  private  sale.  The  court  may,  if  the 
same  is  adked  for  in  the  petition,  order  or  direct  such 
'eal  estate,  or  any  part  thereof,  to  be  sold  at  either  pub- 
lic or  private  sale,  as  the  executor  or  administrator  shall 
jndge  to  be  most  beneficial  for  the  estate.  If  the  executor 
or  administrator  neglects  or  refuses  to  make  a  sale  under 
the  order,  and  as  directed  therein,  he  may  be  compelled 
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to  sell,  by  or^er  of  the  court,  made  on  motion,  after  due 
notice,  by  any.  party  interested. 

Contents  of  order— sec.  1704;  16  Cal.  503;  20  GaL  121. 

Sale  in  pursuance  of  agreement— 16  Cal.  474. 

Umployment  of  brokers— and  commissions  on.  My.  P.  Rep.  86. 

A  fS  §  1545.  If  the  executor  or  administrator  neglects  to 
rt /.£.  appJy  for  an  order  of  sale  when  it  is  necessary,  any  per- 
^To  son  may  make  application  therefor,  in  the  same  manner 
as  the  executor  or  administrator,  and  notice  thereof  must 
be  given  to  the  executor  or  administrator,  before  the  hear- 
ing. The  petition  of  such  applicant  must  coutain  as 
many  of  the  matters  set  forth  in  section  fifteen  hundretl 
and  thirty-seven  as  lie  can  ascertain,  and  the  decree  of 
sale  must  fix  the  period  of  time  within  which  the  execu- 
tor or  administrator  must  make  the  sale. 

§  1546.  Bepealed  July  lst»  1874. 

§  1547.  When  a  salH  is  ordered,  and  is  to  be  made  at 
public  auction,  notice  of  the  time  and  place  of  sale  must 
be  posted  in  three  of  the  most  public  places  in  the  county 
in  wliich  the  land  is  situated,  and  puulished  in  a  newspa- 
per, if  there  be  one  printed  in  the  same  county,  but  if 
none,  then  in  such  paper  as  the  court  may  direct,  for 
three  weeks  successively  next  before  the  sale;  the  lands 
and  tenements  to  be  sold  must  be  described  with  com- 
mon certainty  in  the  notice. 

Three  weeks'  publication  of  notice— what  constitutes.  My.P.Bep. 
153. 

§  1548.  Sales  at  public  auction  must  be  made  in  the 
county  where  the  land  is  situated,  but  when  th^land  is 
situated  in  two  or  more  counties  it  may  be  sold  i^either. 
The  sale  must  be  made  between  the  hours  of  nine  o'clock 
in  the  morning  and  the  setting  of  the  sun  on  the  same 
day,  and  must  be  made  on  the  day  named  in  the  notice  of 
sale,  unless  the  same  is  postponed.  ^ 

Postponement  of  sale— sees.  1557, 1558. 

§  1549.  When  a  sale  of  real  estate  i»  ordered  to  be 
made  at  private  sale,  notice  of  the  same  must  be  posted 
up  in  three  of  the  most  public  places  in  the  county  in 
which  the  land  is  situated,  and  published  in  a  newspaper, 
if  there  be  one  printed  in  the  same  county;  if  none»  then 
in  such  paper  as  the  court  or  a  judge  thereof  may  direct, 
for  two  weeks  successively  next  betore  the  day  on  or  after 
which  the  sale  is  to  be  made,  in  which  the  lands  and  tene- 
ments to  be  sold  must  be  described  with  common  cer- 
tainty.  The  notice  must  state  a  day  on  or  after  which  the 
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sale  will  be  made,  and  a  place  where  offers  or  bids  will  be 
received.  The  day  last  referred  to  must  be  at  least  fifteen 
days  from  the  first  publication  of  notice;  and  the  sale 
must  not  be  made  oefore  that  day,  but  must  be  made 
within  six  months  thereafter.  The  bids  or  offers  must  be 
in  writing,  and  may  be  left  at  the  place  designated  in  the 
notice,  or  delivered  to  the  executor  or  administrator  per- 
sonally, or  may  be  filed  in  the  office  of  the  clerk  of  the 
court  to  which  the  return  of  sale  must  be  made,  at  any 
time  after  the  first  publication  of  the  notice  and  before  the 
making  of  the  sale.  If  it  be  shown  that  it  will  be  for  the 
best  interest  of  the  estate,  the  court  or  judge  may,  by  an 
order,  shorten  the  time  of  notice,  which  snail  not,  how- 
ever, be  less  than  one  week,  and  may  provide  that  the 
sale  may  be  made  on  or  after  a  day  less  than  fifteen,  but 
not  less  than  eight  days  from  the  first  publication  of  the 
notice,  in  which  case  the  notice  of  sale,  and  the  sale,  ma^ 
be  made  to  correspond  with  such  order.  [In  effect  April 
16th,  1880.] 

§  1550.  No  sale  of  real  estate  at  private  sale  shall  be 
confirmed  by  the  court,  unless  the  sum  offered  is  at  least 
ninety  per  cent,  of  the  appraised  value  thereof,  nor  unless 
such  real  estate  has  been  appraised  within  one  year  of  the 
time  of  such  sale.  If  it  has  not  been  so  appraised,  or  if  the 
court  is  satisfied  that  the  appraisement  is  too  high  or  too 
low,  appraisers  must  be  appointed,  and  they  must  make 
an  appraisement  thereof  in  the  same  manner  as  in  case  of 
an  original  appraisement  of  an  estate.  This  may  be  done 
«t  anytime  before  the  sale  or  the  confirmation  thereof. 

§  1551.  The  executor  or  administrator  must,  when  the 
■ale  is  made  upon  a  credit,  take  the  notes  of  the  pur- 
chaser for  the  purchase-money,  with  a  mortgage  on  the 
property  to  secure  their  payment. 

Credit  sale— interest,  9  Cal.  181. 

?a7ment  by  ofilMt--oii  mortgage  claim,  89  GaL  306. 

§  1552.  The  executor  or  administrator,  after  making  /^  ^ 
any  sale  of  real  estate,  must  make  a  return  of  his  pro-       J^zy 
ceedings  to  the  court,  which  must  be  filed  in  the  of&ce  of  ^' 

the  clerk,  at  any  time  subsequent  to  the  sale.  A  hearing 
npon  the  return  of  the  proceedings  may  be  asked  for  in 
the  return  or  by  petition  subsequently,  and  thereupon  the 
coiyt  or  judge  must  fix  the  day  for  the  hearing,  of  which 
notice  of  at  least  ten  days  must  be  given  by  the  clerk,  by 
sotices  posted  in  three  public  places  in  the  county,  or  by 
publication  in  a  newspaper,,  or  both,  as  the  court  or  judge 
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«ba31  direct,  and  must  briefly  indicate  tlie  land  sold,  the 
«um  for  wliicli  it  was  sold,  and  must  refer  to  the  return 
for  further  particulars.  Uj>on  the  hearing,  the  court  must 
•examine  the  return  and  witnesses  in  relation  to  the  same, 
and  if  the  proceedings  wero  unfair,  or  the  sum  bid  dispro- 
portionate to  the  value,  and  if  it  appear  that  a  sum  ex- 
-tjeeding  such  bid  at  least  ten  per  cent.,  exclusive  uf  the 
•expenses  of  a  new  sale,  may  be  obtained,  the  court  may 
Taeate  the  sale  and  direct  another  to  be  had,  of  which 
jiotice  must  be  given,  and  the  sale  in  all  respects  conducted 
;as  if  no  previous  sale  had  taken  place.  If  an  offer  of  ten 
■per  cent,  more  in  amount  than  that  named  in  the  return 
tl)e  made  to  the  court  in  writing,  by  a  responsible  person, 
U,  is  in  the  discretion  of  the  court  to  accept  such  offer  and 
confirm  the  sale  to  such  person,  or  to  order  a  new  sale.  [la 
«£Fect  April  IGth,  1880.] 

Sales  under  will— sec.  1561. 

Xfotlce  of  petition  for  confirmation  of  sale— (lescriptlon  of  prop- 
erty by  reference  in,  sec.  1712. 

^Searing— provision  designed  only  to  secure  fair  price.  20  CaL  13L 

Increased  bid-48  Cal.  383;  49  Cal.  490. 

i§  1553.  Wlien  return  of  the  sale  is  made  and  filed,  any 
person  interested  in  the  estate  may  tile  written  objections 
to  the  confirmation  thereof,  and  may  be  heard  thereon, 
when  the  return  is  heard  by  the  court  or  judge,  and  may 
produce  witnesses  in  support  of  his  objections. 

Objection  by  person  interested— sureties  on  additional  bond  alleged 
Insolvent*  60  CaL  308:  waiver  of,  49  CaL  497. 

.  §  1554s.  If  it  appears  to  the  court  that  the  sale  was  le* 

oon  gslly  made  and  fairly  conducted,  and  that  the  sum  bid  was 
98  613  ^^^  disproportionate  to  the  value  of  the  property  sold, 
and  that  a  greater  sum,  as  above  specified,  cannot  be  ob- 
tained, or  if  the  increased  bid  mentioned  in  section 
fifteen  hundred  and  fifty-two  be  made  and  accepted  by 
the  court,  the  court  must  make  an  order  confirming  the 
sale,  and  directing  conveyances  to  be  executed.  The 
sale,  from  that  time,  is  confirmed  and  valid,  and  a  certi- 
fied copy  of  the  order  confirming  it  and  directing  con- 
veyances to  be  executed,  must  be  recorded  in  the  office 
of  the  recorder  of  the  county  in  which  the  land  sold  is  situ- 
ated. If,  after  the  confirmation,  tiie  purchaser  neglects 
or  refuses  to  comply  with  the  terms  of  sale,  the  court  may, 
on  motion  of  the  executor  or  administrator,  and  after 
notice  to  the  purchaser,  order  a  resale  to  be  made  of  the 
property.  If  the  amount  realized  on  such  resale  does 
not  cover  the  bid  and  the  exi)enses  of  the  previous  sale, 
each  purchaser  is  liable  for  the  deficlenr:y  to  the  estate. 
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Power  to  confirm  sale— only  where  JmiBdictioii  has  attached,  II 
CaL410;  S3Cal.4ft. 

Order  confirming  sale— object  of  requiring,  20  Gal.  121 :  when  void, 
l3Ca1.45:  proof  of  notice  beforehand  recital  in,  sec.  1556:  recording 
certified  copy,  sec.  1719. 

Sale  to  aabstitated  bidder— valid,  9  Cal.  181.  / 

Besale— ordered  on  purchaser's  default.  My.  P.  Bep.  153. 

Vacating  order  of  confirmation— insuf&clent  ground  for,  My.  P. 
Bep.  222:  want  of  legal  notice.  Justifies,  49  Cal.  490. 

§  1555.  ConveyanceB  must  thereupon  be  executed  to 
the  purchaser  by  the  executor  or  administrator,  and  they 
must  refer  to  the  orders  of  the  court  authorizing  and  con- 
firming the  sale  of  the  property  of  the  estate,  antl  directing 
conveyauoes  thereof  to  be  executed,  and  to  the  record  or 
the  order  of  confirmation  in  the  office  of  the  county  re- 
corder, eitlier  by  the  date  of  such  recording,  or  by  the  date, 
Tolume,  and  page  of  the  record,  and  such  reference  shall 
have  the  same  effect  as  if  the  orders  were  at  large  in- 
serted in  the  conveyance.  Conveyances  so  made  convey 
all  the  right,  title,  interest,  and  estate  of  the  decedent  in 
the  preiuises,  at  the  time  of  his  death;  if  prior  to  the  sale, 
by  operation  of  law  or  otherwise,  the  estate  has  acquired 
any  right,  title,  or  interest  in  the  premises,  other  than  or 
in  addition  to  that  of  the  decedent  at  the  time  of  his 
death,  such  right,  title^  or  interest,  also  passes  by  such 
conveyances.    [In  effect  April  IGth,  1880.] 

Conveyances— executiou  enforced,  39  Cal.  306:  title  acquired  by,  9 
Cal.  128,181:  4')  Cal.4'J7:  iuvalid  where  petition  did  not  give  Jurisdlo- 
Uon.  19  CaL  410;  20  CaL  288. 

§  1556.  Before  any  order  is  entered  confirming  the 

sale,  it  must  be  proved  to  the  satisfaction  of  tlie  court 

that  notice  was  given  of  the  sale  as  prescribed,  and  tlie 

order  of  confirmation  must  show  that  such  proof   was 

made. 

Notice  of  sale— proof  of,  before  confirmation,  33  Cal.  54:  generally, 
sees.  IIM7. 1549. 

§  1557.  If,  at  the  time  appointed  for  the  sale,  the  ex- 
ecutor or  administrator  deems  it  for  the  interest  of  all 
persons  concerned  therein  that  the  same  be  postponed,  he 
may  postpone  it  from  time  to  time,  not  exceeding  in  all 
three  months. 

§  1558.  In  case  of  a  postponement,  notice  thereof  must 
be  given,  by  a  public  aeclaration,  at  the  time  and  place 
first  appointed  for  tiie  sale,  and  if  the  postponement  be 
for  more  than  one  day,  further  notice  must  be  given,  by 
posting  notices  in  three  or  more  public  places  in  the 
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county  where  the  land  is  situated,  or  publishing  the  same, 
or  both,  as  the  time  and  circumstances  will  admit. 
Pablishing  notice— sec.  1705. 

§  1559.  Repealed  July  1st,  1874. 

§  1560.  If  the  testator  makes  provision  by  his  will,  or 
designates  the  estate  to  be  appropriated  for  the  payment 
of  liis  debts,  the  expenses  of  administration,  or  family 
expenses,  they  must  be  paid  according  to  such  provision 
or  designation,  out  of  the  estate  thus  appropriated,  so  far 
as  the  same  is  sufficient. 

Insufficient  provision— in  will,  effect  of,  sec.  1562. 

Payment  of  debts  and  expenses —generally,  sec.  1516:  order  of 
appropriation.  Civil  Code,  sec.  1359. 
Testator's  power  to  change  order— 31  Cal.  606. 

§  1561.  When  property^  is  directed  by  the  will  to  be 
sold,  or  authority  is  given  in  the  will  to  sell  property,  the 
executor  may  sell  any  property  of  the  estate  without 
order  of  the  court,  and  at  either  public  or  private  sale, 
and  with  or  without  notice,  as  the  executor  may  de- 
termine; but  the  executor  must  maice  return  of  such 
sales,  as  in  other  cases;  and  if  directions  are  given  in  the 
will  as  to  the  mode  of  selling,  or  the  particular  property 
to  be  sold,  such  directions  must  be  oDserved.  In  either 
case  no  title  passes  unless  the  sale  be  confirmed  by  the 
court.    [In  effect  April  16th,  1880.] 

Sales  by  testamentary  authority— no  order  necessary,  14  Cal.  641 ; 
15Cal.  24H;  18  Cal.  292;  21  Cal.  31;  49  Cal.  490:  directory  provisions  in 
will.  32  Cal. 438:  title  by  executor's  deed,  13  Cal. 592;  21  CaL4{:  siiffl- 
cleucy  of  power,  1  Cal.  488;  30  Cal.  567 :  at  private  sale,  valid,  1  Cal.  488. 

Conduct  of  sale— 49  Cal.  490;  60  Cal.  97. 

Return  as  in  other  cases— 49  Cal.  490;  50  Cal.  97. 

Confirmation  of  sale— when  not  necessary.  My.  P.  Rep.  9;  49  Cal.  76, 
<495:  when  beyond  power  of  court.  60  CaL  97:  when  necessary,  49  CaL 

430. 

§  1562.  If  the  provision  made  by  the  will,  or  the  es- 
tate appropriated  therefor,  is  insufficient  to  pay  the  debts, 
expenses  of  administration,  and  family  expenses,  that 
portion  of  the  estate  not  devised  or  disposed  of  by  tiie 
will,  if  any,  must  be  appropriated  and  disposed  of  for 
that  purpose,  according  to  the  provisions  of  this  chapter. 

Order  of  appropriation— of  estate  not  disposed  of  by  will,  see 
Habshalino  Assets,  sec.  1563n. 

§  1563.  The  estate,  real  and  personal,  given  by  will  to 
legatees  or  devisees,  is  liable  for  the  debts,  expenses  of 
administration,  and  family  expenses,  in  proportion  to  the 
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■value  or  amount  of  the  several  devises  or  legacies;  but 
specific  devises  or  legacies  are  exempt  from  such  liability, 
it  it  appears  to  the  court  necessary  to  carry  into  effect  the 
iutentiou  of  the  testator,  and  there  is  other  sufficient  es- 
tate. 

Real  and  personal  property— alike  chargeable,  sec.  1516:  formerly 
otherwise.  3  Cal.  5:^5;  48  Cal.  193. 

Specific  devises— change  In  constraction  as  to,  31  Cal.  595:  exempt 
only  if  other  sufficient  estate,  33  CaL  658. 

Marshaling  assets— 31  Cal.  535. 

Special  bequest— sold  for  payment  of  debts.  48  Cal.  191. 

§  1564.  When  an  estate  given  by  will  has  been  sold 
for  the  payment  of  debts  or  expenses,  all  the  devisees  and 
legateed  must  contribute  according  to  their  respective  in- 
terests to  the  devisee  or  legatee-  whoso  devise  or  legacy 
lias  been  taken  therefor,  and  the  court,  when  distribution 
is  made,  must,  by  decree  for  that  purpose,  settle  the 
Amount  of  the  several  liabilities,  and  decree  the  amount 
each  person  shall  contribute,  and  reserve  the  same  from 
tlieir  distributive  shares,  respectively,  for  the  purpose  of 
paying  such  contribution.    [In  effect  April  16th,  I860.] 

§  1565.  If  a  decedent,  at  the  time  of  his  death,  was 
possessed  of  a  contract  for  the  purchase  of  lands,  his  in- 
terest in  such  land  and  under  such  contracts  may  be  sold 
on  the  application  of  his  executor  or  administrator,  in  the 
same  manner  as  if  he  had  died  seized  of  such  land;  and 
the  same  proceedings  may  be  had  for  that  purpose  as  are 

grescribed  in  this  chapter  for  the  sale  of  lands  of  which 
e  died  seized,  except  as  hereinafter  provided. 

§  1566.  The  sale  must  be  made  subject  to  all  payments 
that  may  thereafter  become  due  on  such  contracts,  and  if 
there  are  any  such,  the  sale  must  not  be  conlirmed  by  the 
court  until  the  purchasers  execute  a  bond  to  the  execu- 
tor or  administrator  for  the  benetit  and  indemnity  of  him- 
self and  of  the  persons  entitled  to  the  interest  of  the  de- 
cedent in  the  lands  so  contracted  for,  in  double  the  whole 
amount  of  payments  thereafter  to  become  due  on  such 
contract,  with  such  sureties  as  the  court  or  judge  shall 
approve.    [In  effect  April  16th,  1880.] 

§  1567.  The  bond  must  be  conditioned  that  the  pur- 
chaser will  make  all  payments  for  such  land  that  become 
due  after  the  date  of  the  sale,  and  will  fully  indemnify  the 
executor  or  administrator  and  the  persons  so  entitled, 
against  all  demands,  costs,  charges,  and  expenses,  bv 
reason  of  any  covenant  or  agreement  contained  in  such 
contraot. 
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§  1568.  Upon  the  confirmation  of  the  sale,  the  executor 
or  administrator  must  execute  to  the  purchaser  an  assign- 
ment of  the  contract,  which  vests  in  the  purchaser,  his 
heirs  and  assigns,  all  the  right,  title,  and  interest  of  the 
estate,  or  of  tlie  persons  entitled  to  the  interest  of  the  de- 
cedent, in  the  lands  sold  at  the  time  of  the  sale;  and  the 
purchaser  has  the  same  rights  and  remedies  against  the 
vendor  of  such  land  as  the  decedent  would  have  had  if  he 
were  living. 

^  1569.  When  any.  sale  is  made  by  an  executor  or  ad- 
mmistrator,  pursuant  to  provisions  of  this  chapter,  of  lands 
subject  to  any  mortgage  or  other  lien,  which  is  a  valid 
claim  against  the  estate  of  the  decedent,  and  has  been 
presented  and  allowed,  the  purchase-money  must  be  ap- 
plied,  after  paying  the  necessary  expenses  of  the  sale, 
first,  to  the  payment  and  satisfaction  of  the  mortgage  or 
lien,  and  the  residue,  if  any,  in  due  course  of  administra- 
tion. The  application  of  the  purchase-money  to  the  sat- 
isfaction of  the  mortgage  or  lien  must  be  made  without 
delay;  and  the  land  is  subject  to  such  mortgage  or  lien 
until  the  purchase-money  has  been  actually  so  applied. 
Ko  claim  against  any  estate,  which  has  been  presented 
and  allowed,  is  affected  by  the  Statute  of  Limitations, 
pending  the  proceedings  for  the  settlement  of  the  estate. 
The  purchase-money,  or  so  much  thereof  as  may  be  suffi- 
cient to  pay  such  mortgage  or  lien,  with  interest,  and  any 
lawful  costs  and  charges  thereon,  may  be  paid  into  the 
court,  to  be  received  by  the  clerk  thereof,  whereupon  the 
mortgage  or  lien  upon  the  land  must  cease,  and  tlie  pur- 
cbase-money  must  be  paid  over  by  the  clerk  of  the  court 
without  delay,  in  payment  of  the  expenses  of  the  sale, 
and  in  satisfaction  of  the  debt  to  secure  which  the  mort- 
gage or  other  lien  was  taken,  and  the  surplus,  if  any,  at 
once  returned  to  the  executor  or  administrator,  unless 
for  good  cause  shown,  after  notice  to  the  executor  or  ad- 
ministrator, the  court  otherwise  directs.  [In  effect  April 
16th,  1880.] 

Sale  of  mortgaged  land— character  of  provision  for,  18  CaL  686:  ti- 
tle under,  id  Cal.  200:  application  of  proceeds,  18  C^  686. 

Valid  claim— {M7ainst  estate  of  decedent,  see  sees.  1493, 1497, 1500;  • 
Cal.  412:  where  claim  rejected,  9  Gal.  124. 

Paid  into  court— see  sees.  672-74, 2104. 

§  1570.  At  any  sale,  under  order  of  the  court,  of  lands 
upon  which  there  is  a  mortgage  or  lien,  the  holder  thereof 
may  become  the  purchaser,  and  his  receipt  for  the  amount 
due  him  from  the  proceeds  of  the  sale  is  a  payment  pro 
tanto.    If  the  amount  for  which  he  purchased  the  prop- 
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erty  is  insnfficient  to  defray  the  expenses  and  discliarge  his 
mortgage  or  lien,  lie  must  pay  to  the  court,  or  the  clerk 
thereof,  an  amount  suflicient  to  pay  such  expenses.  [In 
eifect  April  16th,  1880.] 

Mortgage-holder  as  purchaser— crediting  debt  as  payment,  39  Cal. 
S06. 

§  1571.  If  there  is  any  neglect  or  misconduct  in  the 
proceedings  of  the  executor  in  relation  to  any  sale,  by 
which  any  person  interested  in  the  estate  suffers  damage, 
the  i^arty  aggrieved  may  recover  the  same  in  an  action 
upon  the  bond  of  the  executor  or  administrator,  or  other- 
wise. 

Bond  of  executor,  etc.— sec.  1388ii  et  seg, 

§  1572.  Any  executor  or  administrator  who  fraudu- 
lently sells  any  real  estate  of  a  decedent  contrary  to  or 
otherwise  than  under  the  provisions  of  this  chapter,  is 
liable  in  double  the  value  of  the  land  sold,  as  liquidated 
damages,  to  be  recovered  in  an  action  by  the  person  hav- 
ing an  estate  of  inheritance  therein.  • 

Z^adulently  sells— prohibited  connection  with  sale,  sec.  1576. 

§  1573.  No  action  for  the  recovery  of  any  estate  sold      __« 
by  an  executor  or  administrator,  under  the  provisions  of     -^'7^ 
liiis  chapter,  can  be  maintained  by  any  heir  or  other  per-    94  250 
fion  claiuiing  under  tlie  decedent,  unless  it  be  commenced 
within  three  years  next  after  the  settlement  of  the  iiual  ac- 
count of  the  executor  or  administrator.    An  action  to  set 
aside  the  sale  may  be  instituted  and  maintained  at  any 
time  within  three  years  from  the  discovery  of  the  fraud, 
or  other  grounds  upon  which  the  action  is  based.    [In  ef- 
fect A  prU  IGth,  1880.J 

Persons  tinder  disability— provision  Inapplicable  to,  see  sec.  1574. 

Sales  embraced— In  enactment,  33  Cal.  515. 

Next  after  settlement  of  final  account— before  amdt.  1880,  after 
sale,  20  Cal.  620. 

Discovery  of  the  fraud— within  three  years  of,  see  sec.  338,  subd.  4; 
29  Cal.  20. 
Bar  of  statute— must  be  pleaded,  20  Cal.  620. 

§  1574.  The  preceding  section  shall  not  apply  to  mi- 
nors or  others  under  any  legal  disability  to  sue  at  the 
time  when  the  right  of  action  lirst  accrues ;  but  all  such 
persons  may  commence  an  action  at  any  time  within  three 
years  after  the  removal  of  the  disability. 

§  1575.  When  a  sale  has  been  made  by  an  executor  or 
administrator  of  any  property  of  the  estate,  real  or  per- 
Bonal,  he  must  return  to  the  court,  within  thirty  days 
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thereafter,  an  account  of  salesi  verified  by  his  affidavit. 
If  he  neglects  to  make  such  return,  he  may  be  punished 
by  attachment,  or  his  letters  may  be  revoked,  one  day's 
notice  having  been  first  given  him  to  appear  and  sho\v 
cause  why  such  attachment  should  not  issue,  or  such  rev- 
ocation should  not  be  made.    ( In  effect  April  16th,  1880. J 

Within  thirty  days— ^amdt.  1880,  pursuant  to  abohtion  of  terms,  sec 
73n. 

Attachment  for  contempt— sec.  1212  et  seq. 

Notice  by  citation— sec.  1710;  also,  sees.  1707-1709. 

§  1576.  No  executor  or  administrator  must,  directly  or 
1576  indirectly,  purchase  any  property  of  the  estate  he  repre- 
ccp       sents,  nor  must  he  be  interested  in  any  sale. 

93  120 

Purchase  by  administrator^  etc.— subsequent  conveyance  to  an- 

1576       other,  effect  of,  29  Cal.  19 ;  36  Cal.  146 ;  41  CaL  411 :  of  any  claim  against 

cc  p         estate,  forbidden,  sec.  1617. 


ARTICLE  V. 


96  t)68 
1576 

108*^341  MOBTGAGES  AND  LEASES  OF  BeAL   EsTATE. 


y^  fy  §  1577.  Whenever,  in  any  estate  now  being  administered, 

(!^— ■       or  that  may  hereafter  be  administered,  it  shal  appear  to  the 

-^V^     Superior  Court,  or  a  judge  thereof,  to  be  for  the  advantage, 

of  the  estate  to  rai«e  money  by  a  mortgage  of  tJie  rt*al  prop- 

1577        erty  of  the  decedent,  or  any  part  thereof,  or  to  make  a  iouse 

gS^P—        of  said  realty,  or  any  part  thereof,  the   court  or  judge,  as 

'    ^*        often  as  occasion  thereof  shall  ai  ise  in  the  administration  of 

anye^^tate,  may,  on  a  petition,  notice,  and  hearing  as  provided 

for  in  this  article,  author. ze,  empower,  aiid  direct  theext  cutor 

or  administrator  to  mortgage  or  lonse  such  real  e-tate,  or  any 

part  therof.    [In  eficct  March  15, 1887. ] 

f/  §  1578.  To  obtain  an  order  to  mortgage  such  realty  the 

^—         proceedings  to  be  taken  and  the  effect  tiiereof  shall  be  as 
^^Z       folows: 

^r«i— The  executor,  administrator,  or  any  person  interested 
1578        in  the  estate,  may  file  a  verified  petition  tsnowi.ig:  (1.)  The 
ccp_         particular  purpose  or  purposes  for  which  it  is  proposed  to 
97  467        make  the  mortgage,  which  shall  be  either  to  pay  the  debts, 
legacies,  or  charges  of  admini-^tration,  or  to  pay,  rednce,  ex- 
tend, or  renew  some  lien  or  mortgage  already  (-ubsis.iug  oa 
said  realty  or  some  part  thereof.     (2.)  A  statement  of  the 
debts,  le^^acics,  charges  of  administration,  liens,  or  mortgages 
to  be  paid,  reduced,  extended,  or  renewed,  as  the  case  m.;y  be. 
(3. )  Tlie  advantage  that  may  accrue  to  the  e.^tate  from  raising 
the  required  money  by  mortgage,  or  pr  *viding  for  the  pay- 
ment, reduction,  extension,  or  renewal  uf  the  subsisting  liens. 
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or  mortgages,  as  the  case  ma;r  be.  (4.)  The  amotint  to  be 
raised,  with  a  general  desoriptioa  of  the  property  proposed  to 
be  mortgaged;  and,  (5.)  The  names  of  the  legatees  and  de* 
Tisees,  if  any,  and  of  the  heirs  of  the  deceased,  so  far  as  known 
to  the  p.  titioner. 

iSeobnd— Upon  filing  snch  petition,  an  order  shall  be  made 
by  the  court  or  judge,  reqniring  all  persons  interested  in  the 
estate  to  appear  before  the  court  or  judge,  at  a  time  and 
place  specified,  not  less  than  four  nor  more  than  ten  weeks 
thereafter,  then  and  there  to  show  cause  whv  the  realty 
(brif fly  Indicating  it) ,  or  some  part  thereof,  snould  not  be 
mortgaged  the  amount  mentioned  in  the  petition  stating  such 
amount,  or  such  lesser  amount  as  to  the  court  or  judge  shall 
seem  meet,  and  referring  to  the  petition  on  file  for  further 
particulars. 

Tfiird — ^The  order  to  show  cause  may  be  personally  served 
on  the  persons  interested  in  the  estate,  at  least  ten  days  be- 
fore the  time  appointed  for  hearinsr  the  petition,  or  it  may  be 
published  for  ^ur  successive  weeks  in  a  newspaper  of  general 
circulation  published  in  the  oounty. 

Fourth— At  the  time  and  place  appointed  in  the  order  to 
show  cause,  or  at  such  other  time  and  place  to  which  the 
hearing  may  be  postponed  (the  power  to  make  all  needful 
postponements  being  hereby  vested  in  the  court  or  judge) 9 
naving  first  received  satisfactory  proof  of  personal  service,  or 
pub  icati  *n  of  the  order  to  show  cause,  must  proceed  to  hear 
the  petition,  and  an v objections  that  may  be  filed  or  presented 
thereto.  Upon  such  hearing,  witnesses  may  be  compelled  to 
attend  and  testify  in  the  same  manner,  and  with  lik«'  effect,  as 
in  other  cases ;  and  if  after  a  full  hearing  the  court  or  judge 
is  sati-'fied  that  it  will  be  for  the  advantage  of  the  estate  to 
mor%Hge  the  whole  or  any  portion  of  the  leal  estate,  an  order 
must  l^  made  authorizing,  empowering,  and  directing  the 
executor  or  administrator  to  make  such  mortgage.  The  order 
may  direct  that  a  lesbcr  amount  than  that  named  in  the  ])eti- 
tion  be  borrowed,  and  may  prescribe  the  maximum  rate  of 
interest,  and  period  of  the  loan,  and  require  that  the  interest, 
and  the  whole  or  any  part  of  the  principal,  be  paid,  from  time 
to  time,  out  of  the  whole  estate  or  any  part  thereof,  and  that 
any  buUdings  on  the  premises  to  be  mortgaged  shall  be  in- 
sured for  further  security  of  the  lender,  and  the  premiums 
paid  f lom  puch  income. 

Fftli—Mter  the  makinf  of  the  order  to  mortgage,  the  ex- 
ecutor or  administrator  shall  execute,  acknowledge,  and  d^ 
liver  a  mortgage  of  the  premL«»es  for  the  amount  and  period 
Bpc'cified  in  the  order,  settmg  forth  in  the  mortgage  that  it  is 
made  by  authority  of  the  order,  and  giving  the  date  of  such 
order.  A  certified  copy  of  the  order  shall  be  recorded  in  the 
office  of  the  County  Becorder  of  every  county  in  which  tho 
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inoam1)ered  land  or  any  portion  thereof  lies.  Ko  bonrl,  note, 
or  other  personal  obligation  shall  be  given  with  the  mortgage 
or  crented  thereby. 

Sixth — Every  mortgage  so  made  shall  be  effectual  to  mort- 
gage and  hypothecate  all  the  right,  title,  interest,  and  estate 
which  the  decedent  bad  in  the  premise <<  described  therein,  at 
the  time  of  his  death,  and  any  right,  title,  or  In tere-t  in  sa^d 
premises,  acquired  by  his  e-tate,  by  oj^era  ion  of  law,  or  other- 
wi  e,  since  the  time  of  his  death.  Jurisdiction  of  the  court,  to 
'  administer  the  decedent's  estate,  shall  be  effectual  to  veKt  such 
court  and  judge  with  jurisdiction  to  n.ake  the  order  for  the 
mortgage,  and  such  jurisdiction  shall  conclusively  inure  to 
the  benefit  of  the  mortgagee  named  in  the  mortgage,  his 
heirs,  and  assigns.  No  irregularity  in  the  proceedings  shall 
impair  or  invalidate  Uie  same,  or  the  mortgage  given  in  pur- 
suance thereof;  and  the  mortgagee,  his  heirs,  and  aligns, 
shall  have  and  possess  the  same  rights  and  remedies  on  tlie 
mortgage,  as  if  it  had  been  made  by  the  decedent  prior  to  his 
dea.th ;  provided,  however,  that,  upon  any  foreclosure,  if  tho 
procee<ls  of  the  incumbered  proper tv  are  insufficient  to  pav 
the  mortg  ige,  no  iud.<;ment  or  claim  for  any  deficiency  of  fnch 
proceeds,  to  satisfy  the  mortgage,  or  tho  costs,  or  expenses  of 
sale,  shall  be  had  or  allowed,  except  In  cases  where  the  mort- 
gage was  given  to  pay,  reduce,  extend,  or  renew  a  lien  or  n.ort- 
gage  subsisting  on  the  realty,  or  some  part  thereof,  at  the 
time  of  the  death  of  the  decedent,  and  the  indebtedness  secured 
by  such  lien  or  mortgage  was  an  allowed  and  approved  claim 
against  his  estate ;  and  provided,  also,  that  in  such  cases  the 
part  of  the  indebtednt  ss  remaining  unsatisfied  must  be  classed 
and  paid  with  other  demands  against  the  estat  >,  as  provided 
in  article  three,  chapter  ten,  of  title  eleven,  part  three,  of  this 
Oode,  with  respect  to  mortgages  subsisting  at  the  time  of 
death.     [In  effect  March  15, 1887.  ] 

^  §  1G79.  •To  obtain  an  order  to  lease  the  realty,  the  pro- 
nl/"*/  ^^^'^i^^s  ^o  ^  taken  and  ihe  effect  thereof  shall  be  as  follows: 
'  ''  First — The  executor,  administratt  -r,  or  any  person  interested 
in  the  estate,  may  file  a  verified  petition  snowing:  (l.j  The 
advantage  or  advantages  that  may  accrue  to  the  estate  from 
giving  a  lease.  (2. )  A  general  description  of  the  property  pro- 
posed to  be  leased.  (3.)  The  term,  i  ental,  and  general  condi- 
tions of  the  prupoHed  lease;  and,  (4.)  Tlie  names  of  the  lega- 
tees and  devisees,  if  any,  and  of  the  heirs  of  Ibe  deceased,  so 
far  as  known  to  the  petitioner. 

Second— JJ^n  filing  such  petition,  an  order  shall  be  made 
by  the  court  or  judt^e,  requiring  all  persons  interested  in  the 
estate  to  appear  before  the  court  or  judge,  at  a  time  and  place 
(Specified),  not  less  than  two  nor  more  than  four  weekn  there- 
afier,  then  and  there  to  show  cause  why  the  realty  (briefly  in- 
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dicatiog  it)  should  not  be  leased  for  the  period  (stating  it)  at 
the  rental  mentioned  in  the  petition  (stating  it) ,  and  referring 
to  the  petition  on  file  for  further  particulars. 

Third — The  order  to  sh  jw  cause  may  be  personally  served 
on  the  persons  interested  in  the  estate,  at  least  ten  days  before 
the  time  appointed  for  hearing  the  petition,  or  it  may  be  pub- 
lished for  two  successive  weeks  in  a  newspaper  of  general  cir- 
cuiation  published  in  the  county. 

FourtfC—Xt  the  time  and  place  appointed  in  the  order  to 
show  cause,  or  at  such  other  time  and  place  to  which  the  hear- 
ing may  be  postponed  (the  i)Ower  to  make  all  needful  postpone- 
ments Deing  herebv  vested  in  the  court  or  judge),  the  court 
or  judge  lutving  nrst  received  satisfactory  proof  of  personal 
service,  or  publication,  of  the  order  to  show  cause,  must  pro- 
ceed to  hear  the  petition,  and  any  objections  that  may  be  nled 
or  presented  thereto.    Upon  such  hearing,  witnesses  may  be 
compelled  to  attend  and  testify  in  the  same  manner  and  with 
like  effect  as  in  other  oases,  and  the  court  may  (in  its  discre- 
tion) appoint  one  or  mure,  not  exceeding  three,  disinterested 
persons  to  appraise  the  rental  value  of  the  premises,  and  direct 
i^iat  a  reasonable   compensation  for  their  services,  not  to 
exceed  five  dollars  per  day,  be  paid  by  the  estate.    If,  after 
a  fall  hearing,  the  court  or  judge  is  satisfied  that  it  will  be 
for  Hbe  advantage  of  the  estate  to  lease  the  whole  or  any 
portion  of  the  real  estate,  an  order  must  be  made  authorizing, 
empowering  and  directing  the  executor  or  administrator  to 
make  such  lease.    The  order  ma^  prescribe  the  minimum 
rental  to  be  received  for  the  premises,  and  the  period  of  ttie 
lease,  which  must  in  no  case  be  longer  thaxi  for  five  years,  and 
may  prescribe  the  other  terms  and  couditions  of  such  lease. 
Fifths— After  the  making  of  the  order  to  lease,  the  executor 
or  administrator  shall  execute,  acknowledge,  and  deliver  a 
lease  of  the  premises,  for  the  rent,  and  perioid,  and  with  the 
conditions  specified  in  the  order,  setting  forth  in  the  lease  that 
it  is  made  by  authority  of  the  order,  and  giving  the  date  of 
such  order.    A  certified  copy  of  the  order  shall  be  recorded  in 
the  ot&ae  of  the  County  Recorder  of  every  county  in  which  the 
leased  land  or  any  portion  thereof  lies. 

Sviih — Every  lease  so  made  shall  be  effectual  to  demise  and 
let,  at  the  rent,  for  the  term,  and  upon  the  conditions  therein 
prescribed,  the  premises  described  therein.  Jurisdiction  of 
the  court  to  administer  the  decedent's  estate  shall  be  effectual 
to  vest  such  court  and  Judge  with  jurisdiction  to  make  the 
order  for  the  iea-^e,  and  such  jurisdiction  shall  conclasively 
inure  to  the  benefit  of  the  lessee,  his  heirs,  and  assigns.  No 
omission,  error,  or  irregularity  in  the  proceedings  shall  impair 
or  invalidate  tlie  same,  or  thelease  made  in  pursuance  thereof, 
llu  eff.ct  March  15, 1887.] 
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CHAPTEB  Vm. 

OF  THE  POTATERS  AND  DUTIES  OF  EXEC- 
UTORS AND  ADMINISTRATORS,  AND  OF 
THE  MANAGEMENT  OF  ESTATES. 


il881.  Executors  to  take  possessiou  of  the  entire  estate. 
1583.  Executors  may  sue  and  be  sued  for  recovery  of  property. 
I  Ihda,  May  maintain  action!)  for  waste,  conversion,  and  trespass. 
S  1584.  Executor  and  admiuistrator  may  be  sued  for  waste  or  trespass 

of  decedent. 
S  1585.  Burvivlntf  partner  to  settle  up  business.   Interest  therein  to  be 

appraised.   Account  to  be  rendered. 
S  1586.  Actions  on  bond  of  executor  ur  administrator  may  be  brongbt 

by  another  administrator. 
I  l.V(7.  Wliut  executors  are  not  parties  to  actions. 
s  i.Vi8.  May  compound. 

H  iwx  Recovery  of  property  fraudulently  disposed  of  by  testator. 
I  l-v  0.  When  executor  to  sue,  as  provided  in  preceding  section. 
i  1501.  Dispositiou  of  estate  recovered. 

§  1581.  Tlie  executor  or  administrator  must  take  inio 
his  possession  all  the  estate  of  the  decedent,  real  and  per- 
sonal, and  collect  all  debts  due  to  the  decedent  or  to  the 
estate.  For  the  purpose  of  bringing  suits  to  quiet  title,  or 
for  partition  of  sucli  estate,  the  possession  of  the  execu- 
tors or  administrators  is  the  possession  of  the  heirs  or 
devisees;  such  possession  by  the  heirs  or  devisees  is  sub- 
ject, however,  to  the  possession  of  the  executor  or  admin- 
istrator, for  the  purposes  of  administration,  as  provided  in 
this  title. 

Possession  of  estate— by  executor,  etc.,  sec.  1452  and  note,  8  CaL 
fieO;  15  Cal.  259;  19  Cal.  87;  20  CaL  620;  31  Cal.  604;  38  Gal.  892. 

OoUectioii  of  debts— when  no  liability  for  failure,  sec.  1615. 

Heirs  or  devisees— rights  of,  as  to  possession,  suits,  etc.,  sec.  1452n; 
7  Cal.  215;  18  Cal.  458;  19  Cal.  87;  33  Cal.  179:  ejectment,  cannot  main- 
tain while  administration  unclosed,  20  Cal.  620:  43  Cal.  462;  47  Cal.  168; 
61  Cal.  147:  suits  to  quiet  title,  generally,  sec.  738  and  notes. 

Executor  or  admixiistrator— suits  by  and  f^^nst,  sees.  1582-1584, 
1585-1537, 1569, 1580:  consent  of,  when  not  bhiding  on  heirs,  50  Cal.  471. 

§  1582.  Actions  for  the  recovery  of  any  property,  real   ^-g-  " 
or  personal,  or  for  the  possession  thereof,  and  all  actions   *^ 
founded  upon  contracts,  may  be  maintained  by  and  107  iia 
against  executors  and  administrators,  in  all  cases  in 
which  the  same  might  have  been  maintained  by  oz 
against  their  respective  testators  or  intestates. 
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Ezecntora  and  SLdmitdstraton— Suits  bp,  after  substitntiou,  sec 
385  and  notes:  without  Joining  beneficiaries,  seo.  369:  together  with 
cotenants  of  clcceaseil,  20  Cai.  620;  21  Cal.208;  31Cal.33;  4.)Cal.(>3l: 
for  conversion  of  personalty,  24  Cal.  170;  60  Cal.  369:  ejectment  main* 
talnablo,  14  CaL  117.  Suit*  agaitut,  parties,  8  CaL  &dO;  50  CaL  653 : 
costs,  sec.  1509. 

§  1583.  Executors  and  administrators  may  maintain 
actions  against  any  person  wlio  bas  wasted,  destroyed,  ' 
taken,  or  carried  away,  or  converted  to  bis  own  use,  the 
goods  of  their  testator  or  intestate,  in  bis  lifetime.  Tbey 
may  also  maintain  actions  for  trespass  committed  on  the 
real  estate  of  tbo  decedent  in  his  lifetime. 

ConTersion— 14  Gal.  250;  10  Cal.  574;  53  CaL  713. 

Trespass  upon  realty— 10  Cal.  113. 

§  1584.  Any  person  or  his  personal  representatives     .jg. 
may  maintain  an  action  against  the  executor  or  adminis-     ^ 
trator  of  any  testator  or  intestate  who  in  his  lifetime  has   los  483 
wasted,  destroyed,  taken,  or  carried  away,  or  converted 
to  his  own  use,  the  goods  or  chattels  of  any  such  i)er8on, 
or  committed  any  trespass  on  the  real  estate  of  such  per- 
son. 

Adxninistrator— when  liable  as  trustee,  7  CaL  348:  eftect  of  judg- 
ment as^iinst,  0  CaL  130. 

Personal  tort— of  decedent,  administrator  not  liable  for,  38  Cal  3. 

Conversion— iiurvlyal  of  cause  of  action  for,  23  CaL  567. 

§  1585.  When  a  partnership  exists  between  the  dece- 
dent, at  the  time  of  his  death,  and  any  other  person,  the     5,n 
surviving  partner  has  the  right  to  continue  in  possession  95  72 
of  the  partnership,  and  to  settle  its  business,  but  the  in- 
terest of  iho  Jecedout  in  the  partnersliip  must  be  included    U88 
in  the  inventory,  and  be  appraised  as  other  property.    The  los'fgo 
surviving  partner  must  settle  the  affairs  of  the  partner-  107  606 
ship  without  delay,  and  account  with  the  executor  or  ad- 
ministrator, and  pay  over  such  balances  as  may  from 
time  to  time  be  jiayable  to  him,  in  right  of  the  decedent. 
Upon  the  application  of  the  executor  or  administrator, 
tho  court,  or  a  judge  thereof,  may,  whenever  it  appears 
necessary,  order  the  surviving  partner  to  render  an  ac- 
count, and  in  case  of  neglect  or  refusal  may,  after  notice, 
compel  it  by  attachment;  and  tho  executor  or  adminis- 
trator may  maintain  against  him  any  action  which  the 
decedent  could  have  maintained.    [In  effect  April  16th, 
1880.] 

Surviving  partner-«uthorlty  under  section,  16  CaL  118:  in  realty, 
38  Cal.  865. 
Interest  of  decedent— In  partnership,  may  be  sold,  sec.  1924. 

Settlement  ana  aceoont— by  suryivlng  partner,  26  CaL  51;  M  OiL 
363. 
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Balances— to  be  paid  over,  34  Cal.  263. 

Administrator,  eto.— not  to  conduct  Easiness,  26  Cal.  51. 

Action— by  administrator,  where  brought,  9  Cal.  636;  but  see  Su- 

PBB8EDED  COUJtTS,  SOC.  76r. 

Oommonity  propert7— liability  for  partnership  debts,  50  Cal.  696. 

§  1586.  An  administrator  ma^,  in  liis  own  nisime,  for 
tiie  itse  and  benefit  of  all  parties  interested  in  the  estate, 
maintain  actions  on  the  bond  of  an  executor,  or  of  any 
former  administrator  of  the  same  estate. 

Bond  of  executor  or  administrator— sec.  1388  et  *eq, 

§  1587.  In  actions  by  or  against  executors,  it  is  not 
necessary  to  join  those  as  parties  to  whom  letters  were 
issued,  but  who  have  not  qualified. 

Defendants  joined  in  actions— sees.  379, 382. 

§  1583.  Whenever  a  debtor  of  the  decedent  is  unable 
to  pay  all  his  debts,  the  executor  or  administrator,  with 
tbo  approbation  of  the  court,  or  a  judge  thereof,  may 
compound  with  him  and  give  him  a  discharge,  upon  re- 
ceiving a  fair  and  just  dividend  of  his  effects.  A  compro- 
mise may  also  be  authorized  when  it  appears  to  be  jast, 
and  for  the  best  interest  of  the  estate.  [In  effect  April 
ICtli,  1880.] 

Insolvency— sec.  1822. 

§  1589.  When  there  is  a  deficiency  of  assets  in  the        ^^^ 
handH  of  an  executor  or  administrator,  and  when  the  de-        1!cp 
cedent,  in  liis  lifetime,  has  conveyed  any  real  estate,  or       104  222 
any  rights  or  interests  therein,  with  intent  to  defraud  his         1589 
creditors,  or  to  avoid  any  right,  debt,  or  duty  of  any  per-       in£*'{/io 
Bon,  or  has  so  conveyed  such  estate  that  by  law  tho  deeds       ^^  ^"° 
or  conveyances  are  void  as  against  creditors,  the  executor 
or  administrator  must  commence  and  prosecute  to  final 
judgment  any  proper  action  for  the  recovery  of  the  same; 
ana  may  recover  for  the  benefit  of  the  creditor  all  such 
real  estate  so  fraudulently  conveyed,  and  may  also,  for 
the  benefit  of  the  creditors,  sue  and  recover  all  goods, 
chattels,  rights,  or  credits  which  have  been  so  conveyed 
by  the  decedent  in  his  lifetime,  whatever  may  have  been 
the  manner  of  such  fraudulent  conveyance. 

Section  inapplicable— when,  53  Cal.  715. 

Property  fraudulently  transferred— suit  to  recover,  section  inter- 
preted, 31  Cal.  442;  48  Cal.  393 :  when  and  by  whom  action  brought,  50 
CaL  2^9 :  further  provisions,  sees.  1590, 1591. 

§  1590.  Ko  executor  or  administrator  is  bound  to  sue 
for  such  estate,  as  mentioned  in  the  preceding  section,  for 
the  benefit  of  the  creditors,  unless  on  application  of  cred< 
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itoTS,  who  must  pay  sncli  part  of  the  costs  and  expenses 
of  the  suit,  or  give  such  security  to  the  executor  or  ad- 
ministrator therefor,  as  the  court,  or  a  judge  thereof, 
shall  direct.    [I^i  effect  April  IGtli,  1880.] 

§  1591.  All  real  estate  so  recovered  must  be  sold  for 
the  i^ayment  of  debts,  in  the  same  manner  as  if  the  dece- 
dent had  died  seized  thereof,  upon  obtaining  an  order 
therefor  from  the  court;  and  the  proceeds  or  all  goods, 
chattels,  rights,  and  credits  so  recovered  must  be  appro- 
priated in  payment  of  the  debts  of  the  decedent  in  the 
same  manner  as  other  property  in  the  hands  of  the  exeo- 
utor  or  administrator.    [In  effect  April  10th,  1880.] 


4S17  OONYXTANOE.  §§  1597-^9 


CHAPTEB  IX. 

OF  THE  CONVEYANCE  OF  REAL  ESTATE 
BT  EXECUTORS  AND  ADMINISTRATORS 
IN  CERTAIN  CASES. 

S  1597.  Executor  to  complete  contracts  for  sale  of  real  estate. 

S  1996.  PetitloD  for  executor  to  make  conveyance*  and  notice  of  hea]^ 

tng. 
i  1399.  Interested  parties  may  contest. 

1600.  ConveyanceH,  when  ordered  to  be  made. 
i  1601.  Execution  cit  conveyance  and  record  thereof,  how  enforced. 
I  1602.  Rttrlit3  of  pctitlouer  to  enforce  contract. 
!  I  1603.  Effect  of  conveyance. 
!    1604.  Effector  reconiiiig  a  copy  of  the  decree. 
!  I  1603.  Becurdlns  decree  does  not  supeivede  power  of  court  to  0D* 

forreit. 
I  1606.  Where  party  to  whom  conveyance  to  be  made  Is  dead. 
f  1607.  Decree  may  direct  possession  to  be  surrendered. 

§  15974  WLen  a  person  who  is  bound  by  contract  in 
writing  to  convoy  any  real  estate  dies  before  making  the 
conveyance,  and  in  all  cases  when  such  decedent,  it  liv^ 
ing,  might  be  compelled  to  make  such  conveyance,  the 
court  may  make  a  decree  authorizing  and  directing  his 
executor  or  administrator  to  convey  such  real  estate  to 
the  person  entitled  thereto.    [In  effect  April  lt>th,  1880.] 

Constmction  of  section— as  to  jurisdiction,  49  Cal.  469. 

B«al  MtBte  onder  contract  to  convey— not  affected  by  will,  Si  CaL 

§  1598.  On  the  presentation  of  a  verified  petition  by 
any  person  claiming  to  be  entitled  to  such  conveyance 
from  an  executor  or  administrator,  setting  forth  tlie  facts 
npon  which  the  claim  is  predicated,  the  court,  or  a  judge 
thereof,  must  appoint  a  time  and  place  for  hearing  the 
petition,  and  must  order  notice  thereof  to  be  published  at 
isast  four  successive  weeks  before  such  hearing,  in  such 
newspaper  in  this  State  aa  he  may  designate,  lln  effect 
ApriflWh,  1880.] 

Verified  petition— by  whom,  41  CaL  M8:  verlflcatlon  of  pleadings, 

Fablication  of  notice— sec.  1706. 

§  1599.  At  the  time  and  place  appointed  for  the  hear- 
log,  or  at  such  other  time  to  which  the  same  may  be  post- 
poned, upon  satisfactory  proof  by  affidavit  or  otherwiM 
Co2>B  Civ.  Fnoc— 44k. 
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of  tbe  clue  publication  of  the  notice,  the  coart  must  pro- 
ceed to  a  Leariug,  and  all  persons  interested  in  the  estate 
may  appear  and  contest  such  i>ctition,  by  liling  tbeir  ob- 
jections in  writiD.2;,  and  the  court  may  examine,  on  oath, 
the  petitioner  and  all  who  may  bo  produced  before  him 
for  that  purpose. 

§  1600.  If,  after  a  full  hearing  upon  the  petition  and 
objections,  and  examination  of  tho  iacts  and  circumstan- 
ces of  tho  claim,  the  court  is  satisHed  that  the  i)etitioner 
is  entitled  to  a  conveyance  of  the  real  estate  described  in 
the  petition,  a  decree  authorizing  and  directing  the  execu- 
tor or  administrator  to  execute  a  conveyance  thereof  to 
the  petitioner  must  be  made,  entered  on  the  minutes  cf 
the  court  and  recorded. 

§  1601.  The  executor  or  admistrator  must  execute 
the  conveyance  according  to  the  directlDus  of  the  decree. 
a  certiiicd  copy  of  which  must  be  recorded  with  the  deed 
in  the  oiuce  of  the  recorder  of  tho  county  where  tho  lauds 
lie,  and  is  prima  facie  evidence  of  the  correctness  of  the 
proceedings,  and  of  the  authority  of  the  executor  or  ad- 
ministrator to  make  the  conveyance.  [In  effect  July  1st, 
1874.] 

§  1602.  If,  upon  hearing,  as  hereinbefore  provided,  the 
right  of  the  petitioner  to  have  a  specific  performance  of 
tho  contract  is  found  to  be  doubtful,  the  court  must  dit> 
miss  the  petition  without  prejudice  to  the  right  of  the 
petitioner,  who  may,  at  any  time  within  six  months  there- 
after, proceed  by  action  to  enforce  a  specillc  performance 
thereof.    [In  effect  April  16th,  1880.] 

§  1603.  Every  conveyance  made  in  pursuance  of  a 
decree  as  provided  in  this  chapter,  shall  pass  the  title  to 
the  estate  contracted  for,  as  fully  as  if  the  contracting 
party  himself  was  still  living,  and  executed  the  convey- 
ance.    [In  effect  April  16th,  1880.] 

Gonyeyances-by  executor,  etc.,  sec.  1j65. 

§  1604.  A  copy  of  the  decree  for  a  conveyance,  as 
provided  in  this  chapter,  duly  certified  and  recorded  in 
the  office  of  the  recorder  of  the  county  where  the  lands 
lie,  gives  the  person  entitled  to  the  conveyance  a  right 
to  the  possession  of  the  lands  contracted  for,  and  to  hold 
the  same  according  to  the  terms  of  the  intended  convey- 
ance, in  like  manner  as  if  they  had  been  conveyed  in  pui- 
suance  of  the  decree.    [In  effect  April  16th,  1880.] 
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§  1605.  The  recording  of  any  decree,  ftB  provided  in 
tb«  preceding  section,  shall  not  prevent  the  conrt  making 
the  decree  froui  enforcing  the  same  by  otiier  process. 

§  1606.  If  the  person  entitled  to  the  conveyance  dies 
belore  tlm  CMUiuieuHciUfnt  of  proceedings  tliernfcir  undiT 
thJH  chapter,  nr  l>ef(>re  the  completion  at  the  convt^yaiire, 
any  person  entitled  to  succeed  to  his  rightn  in  the  <un- 
trart,  nr  the  ex»*riitor  or  administrator  of  Hiich  deced«'»it, 
may,  for  the  henetitof  the  person  so  entitled,  eomnieiu'O 
FQch  pi*oreedinjjH  or  prosecute  any  already  conimcu«-ed, 
and  the  c<»nveyanro  must  be  so  made  as  to  vest  the  estate 
in  the  perHoim  entitled  to  it,  or  iu  tlie  executor  or  admin- 
istrator, for  their  beuelit. 

§  1607.  The  decree  provided  for  in  this  chapter  may 
direct  th«  possession  of  the  property  therein  described  to 
be  surrendered  to  the  person  entitled  thereto,  upon  his 
producing  the  deed  and  a  certified  copy  of  the  decree, 
when,  by  the  terms  of  the  contract,  possession  is  to  be 
surrendered. 
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« 

CHAPTER  X. 
ACCOX7NTS,  AND  OF  PA7MENT  OF  DEBTa 

ARTICLE  I. 
LIABIUTIBB  AVB  COMPENSATION  OF  EZ1B017TOB8. 

1612.  When  executor  or  administrator  personally  liable. 
I61S.  Executor  to  be  charged  with  all  estate*  etc 

1614.  Not  to  profit  or  lose  uy  estate. 

1615.  Uncollected  debts  without  fault. 

1616.  Compensation  of  the  executor  and  admhiistrator. 
I  1617.  Not  to  purchase  claims  against  the  estate. 

1 1618.  Executor's  and  administrator's  commissions. 

§  1612.  Ko  executor  or  administrator  is  chargeable 
upon  any  special  promise  to  answer  damages  or  to  pay 
toe  debts  of  the  testator  or  intestate  out  of  his  own  estate, 
unless  the  agreement  for  that  purpose,  or  some  memoran- 
dum or  note  thereof,  is  in  writing  and  signed  by  such  ex- 
ecutor or  administrator,  or  by  some  other  person  by  him 
thereunto  specially  authorized. 

Oompare-Hsec.  1973,  subd.  2. 

§  1613.  Every  executor  and  administrator  is  chargea- 
ble in  his  account  with  the  whole  of  the  estate  of  the  de- 
cedent which  may  come  into  his  possession,  at  the  value 
of  the  appraisement  contained  in  the  inventory,  except  as 
provided  in  the  following  sections,  and  with  all  the  inters 
est,  profit  and  income  of  the  estate. 

Chargeable  with  the  whole  of  the  estate—but  not  for  loss  through 
co-executor,  33  Cal.  Glid;  responsible  for  kind  of  money  received,  sees. 
667, 1407:  26  Cal.  429;  reducing  money  in  bank  to  possession,  discretion- 
ary, 44  Cal.  589;  liabiUty  for  rents,  6  Cal.  606;  37  Cal.  425. 

§  1614.  He  shall  not  make  profit  by  the  increase,  nor 
suffer  loss  by  the  decrease  or  destruction,  without  his 
fault,  of  any  part  of  the  estate.  He  must  account  for  the 
excess  when  ho  sells  any  part  of  the  estate  for  more  than 
the  appraisement,  and  if  any  is  sold  for  less  than  the  ap- 
praisement, he  is  not  responsible  for  the  loss  if  the  sale 
has  been  justly  made. 

Fidnciary  capacity— money  held  in,  by  executor,  etc,  26  GaL  429 

Accoantability  for  profit  made— 37  Cal.  424. 

Liability  for  lo88e8-48  Cal.  C27;  52  Cal.  477. 

Mingling  trust  funds- liable  for  Interest  or  profits,  87  Cal.  434:  M 
Cal.  5'jf;  42  Cal.  200;  but  coinmlnglins  must  clearly  appear.  My.  P.  Rep. 
66;  37  Cal.  424;  compound  interest  exacted,  52  Cal.  40J;  63  CaL  S55:  au 
Bee  My.  P.  Bep.  67. 168. 

Becoming  purchaser— of  morterage  at  his  avm  sale,  liability  for. 
•ecl576;  46 Cal. 564. 
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§  1615.  No  executor  or  admin istrator  is  accountable 
tc^  any  debts  due  to  the  decedent,  if  it  appears  that  they 
remain  uncollected  without  Iiis  fault. 

Debts  appraised  as  valueless— Uncollected,  no  ground  for  rerocft* 
ttoBof  letters.  My.  P.  Eep.  98. 

§  1616.    He  shall  be  allowed  all  necessary  expenses  m       „' 
the  care,  management,  and  settlement  of  the  estate,  in-     ™ 
cludin<^  reasonable  fees  paid  to  attorneys  for  conductini^  loe  458 
the  necessary  proceedings  or  suits  in  courts,  and  for  his 
services  such  fees  as  provided  in  this  chapter;  but  when 
the  decedent,  by  his  will,  makes  some  other  provision  for 
the  compensation  of  his  executor,  that  shall  be  a  full 
compensation  for  his  services,  unless,  by  a  written  instru- 
ment, tiled  in  the  court,  he  renounces  all  claim  for  com- 
pensation provided  by  the  will.    [In  effect  April  16, 1880.} 

Necessary  expenses  of  administration— not  for  removing  Incum- 
tnances,  12  Cal.  2M);  20  Cal.  50;  where  lltigatiou,  3»  Cal.  b59;  38  Cal.  87: 
48  Cal.  6.i7;  and  see  next  note;  costs,  sec.  150f);  servlren  of  employ^,  46    • 
val.  fi64;  brokerage,  amount  fixed  by  court,  My.  P.  Kep.  86. 

Reasonable  attorney's  fees— amount  discretionary,  43  Cal.  288; 
wlienallowed,  38Cal.  87;  46  Cal.  554;  wliere  loan  contrary  to  will,  not 
ailowod,  4!<  Cal.  627;  before  this  provision,  not  for  procuring  letters,  43 
Cal.  543;  In  executor's  own  behalf,  not  allowed.  My.  P.  Rep.  128,  IBS; 
tncurred  by  previous  executor,  allowed.  My.  P.  Bep.  163. 

Compensation  for  servioes— commlaslons,  where  no  provlsicm  In 
will,  etc.,  sec.  1618. 

§  1617.    No  administrator  or  executor  shall  purchase 

any  claim  against  the  estate  he  represents;  and  if  he  pays  1617 

any  claim  for  less  than  its  nominal  value,  he  is  only  enti-  cop 

tied  to  charge  in  his  account  the  amount  he  actually  paid.  93  118 

Liability  of  executor,  etc.— for  purchasing  property  of  estate,  sec. 
m7():  for  fraudulently  selling  realty,  sec.  1572.    Claim— sec.  1493  n. 

§  1618.  When  no  compensation  is  provided  by  the  will,  le^g 
or  the  executor  renounces  all  claim  thereto,  he  must  be  ecp 
allowed  commissions  upon  the  amount  of  estate  accounted  96  527 
for  by  him,  as  follows:  for  the  first  thousand  dollars,  at     ^g-« 
the  rate  of  seven  per  cent. ;  for  all  above  that  sum,  and     J^p 
not  exceeding  ten  thousand  dollars,  at  the  rate  of  five  per  loe  466 
cent. ;  for  all  above  ten  thousand  dollars,  and  not  exceed- 
ing twenty  thousand  dollars,  at  the  rate  of  four  per  cent. ; 
for  all  above  twenty  thousand  dollars,  and  not  exceeding 
fifty  thousand  dollars,  at  the  rate  of  three  per  cent.;  for 
J.ll  above  fifty  thousand  dollars,  and  not  exceeding  one 
hundred  thousand  dollars,  at  the  rate  of  two  per  cent.; 
and  for  all  above  one  hundred  thousand  dollars,  at  the 
zate  of  one  per  cent.    The  same  commissions  shall  be  al- 
lowed to  administrators.    In  all  cases,  such  further  al- 
lowance may  be  made  as  the  court  may  deem  just  and 
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TeaBonaUs  for  0117  exCraordiiiat;^  service,  bat  tba  total 

amount  of  sucb  extra  allowance  must  not  exceed  oue- 
balf  the  amoant  of  commisaiona  allowed  by  this  section. 
Wbere  tbe  property  of  tbe  estate  is  distiibated  in  kind, 
and  Involvea  no  labor  beyond  tbe  custody  and  diatribu- 
tioQ  of  tbe  Baton,  the  commiiution  sliull  be  computed  on  all 
the  estjite  oliove  tlie  value  of  twenty  tUoosanil  doUara,  at 
one-half  of  the  rates  Uxed  in  tbia  section.  Public  admio- 
Ulralors  sliall  receive  tbe  aame  compensation  and  allow- 
nnces  as  are  allowed  in  tbis  title  to  other  admin  intra  tore. 
All  contracts  between  an  executor  or  administrator  and 
an  belr,  deviaee,  or  legatee,  for  a  higher  compensation 
than  that  allowed  by  tliia  section,  shall  be  void;  pfovided, 
this  act  shall  not  apply  to  estates  now  in  course  of  admio- 
iatratioD,  except  wlicre,  and  to  the  extent  that,  such  es- 
tates consist  of  bonds  and  other  xecuritieB,  to  be  distribu- 
ted without  extra  expense  in  administration.  [In  effect 
March  4th,  issi.] 

Amoant  of  tli«  whole  sitale— BCFonnteil  for.  is  basis  of  rommls- 
^DM.  M  Cal.  J 11;  <3Cal.M3;  homestcnd  not  reckoned.  My.  P.  Ren.  Wi 
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g  i622.  Six  months  after  his  appointmeut,  and  at  any 
time  when  required  by  the  qpurt,  either  upon  his  own 
motion  or  upon  the  application  of  any  person  interested 
in  the  estate,  the  executor  or  administrator  must  render, 
for  the  information  of  the  court,  an  exhibit  under  oath, 
fthow^ing  tlie  amount  of  money  received  and  expended  by 
him,  the  amount  of  all  claims  presented  against  the  es- 
tate, and  the  names  of  the  claimants,  and  all  other  mat- 
ters necessary  to  show  the  condition  of  its  affairs.  [In 
effect  April  IGth,  1880.  J 

Within  six  months— amdt.  1880:  previously  at  third  temi,  but  see 
notes  to  sec.  73,  as  to  abolition  of  terms. 

§  1623.  If  the  executor  or  administrator  fails  to  render 
an  exhibit  for  six  months  after  his  appointment,  tho 
court,  or  a  judge  thereof,  must  cause  a  citation  to  be  is- 
sued requiring  liim  to  appear  and  render  it.  [In  effect 
April  IGth,  1880.] 

Citation— sees.  1707, 1711. 

§  1624.  Any  person  interested  in  the  estate  may,  at 
any  time  before  the  final  settlement  of  accounts,  present 
his  petition  to  tho  court,  or  a  judge  thereof,  praying  that 
the  executor  or  administrator  be  required  to  appear  and 
render  such  exhibit,  setting  forth  tbe  facts  showing  that  it 
is  necessary  and  proper  that  such  an  exhibit  should  be 
made.     [In  effect  April  IGth,  1880.] 

§  1625.  If  the  court,  or  a  judge  thereof,  is  satisfied, 
either  from  the  oath  of  the  applicant  or  from  any  other 
testimony  offered,  that  the  facts  alleged  are  true,  and  con- 
siders the  showing  of  the  applicant  sufficient,  he  must 
direct  a  citation  to  be  issued  to  the  executor  or  adminis- 
trator, requiring  him  to  appear,  at  some  day  to  be  named 
in  the  citation,  and  render  an  exhibit  as  prayed  for.  [In 
effect  April  IGth,  1880.] 

§  1626.  When  an  exhibit  is  rendered  by  an  executor  or 
administrator,  any  person  interested  may  appear,  and  by 
objections  in  writing,  contest  any  account  or  statement 
therein  contained.  The  court  may  examine  the  executor 
or  administrator,  and  if  he  has  been  guilty  of  neglect,  or 
has  wasted,  embezzled,  or  mismanaged  the  estate,  his  let- 
ters must  be  revoked. 

Any  person  interested— see  sec.  1635n. 

Rerocation  for  misconduct— sec.  1436  et  seq, 

§  1627.  If  any  executor  or  administrator  neglects  or 
refuses  to  appear  and  render  an  exhibit,  after  having 
been  duly  cited,  an  attachment  may  bo  issued  against 
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him,  and  sach  exhibit  enforced,  or  his  letters  may  "be  re- 
voked, in  the  discretion  of  the  court. 
Oontempt— sees.  12U9, 1219. 

§  162a  Within  thirty  days  after  the  expiration  of  the 
time  mentioned  in  tlie  notice  to  creditors  within  which 
claims  must  be  exhibited,  every  executor  or  administrator 
must  render  a  iull  account  and  report  of  Iiis  administra- 
tion. If  he  fails  to  present  his  account,  the  court  or  jud^e 
must  compel  tbe  rendering  of  the  account  by  attach- 
ments, and  any  person  interested  in  the  estate  may  apply 
for  and  obtain  an  attachment;  but  no  attachment  must 
issue  unless  a  citation  has  been  hrst  issued,  served,  and 
returned,  requiring  the  executor  or  administrator  to  ap- 
pear and  show  cause  why  an  attachment  should  not  issue. 
Every  account  must  exhibit  all  debts  which  have  been 
presented  and  allowed  during  the  period  embraced  in  the 
account.    [Approved  March  11th,  1870 — ninety  days.] 

Account  of  administration— final,  sees.  1647,1652:  separate,  by  ench 
executor,  etc.,  24  Cal.  i;2:  by  administrator  of  an  administrator,  44  CaL 
124:  time  for  filing  accounts,  merely  directory.  My.  P.  Rep.  98. 

§  1629.  TVhen  the  authority  of  an  executor  or  admin- 
istrator ceases,  or  is  revoked  tor  any  reason,  he  may  be 
cited  to  account  before  the  court,  at  the  instance  ot  the 
person  succeeding  to  the  administration  of  the  same  es- 
tate, in  like  manner  as  he  might  have  been  cited  by  any 
person  interested  in  the  estate  during  the  time  lie  waa 
executor  or  administrator.    [In  effect  April  IGth,  1880.] 

Sureties  on  guardian's  bond— no  liability  until  accounts  settled^ 
12  Cal.  03(i. 

§  1630.  If  the  ejfecutor  or  administrator  resides  out  of 
the  county,  or  absconds  or  conceals  himself  so  that  the 
citation  cannot  be  personally  served,  and  neglects  to  rea- 
der an  account  within  thirty  days  after  the  time  pre- 
scribed in  this  article,  or  if  he  neglects  to  render  aa 
account  within  thirty  days  after  being  committed  where 
the  attachment  has  been  executed,  his  letters  most  be 
revoked. 

§  1631.  In  rendering  his  account,  the  executor  or  ad- 
ministrator must  produce  and  file  vouchers  for  all  charges, 
debts,  claims,  and  expenses  which  he  has  paid,  which 
must  remain  in  the  court;  and  he  may  be  examined  on 
oath  touching  such  payments,  and  also  touching  any 
property  and  effects  of  the  decedent,  and  the  disposition 
thereof.  V/hon  any  voucher  is  required  for  other  pur- 
looses,  it  may  be  withdrawn  on  leaving  a  certified  copy  on 
iile;  if  a  voucher  is  lost,  or  for  other  good  reason  cannot 
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be  produced  on  tbe  settlement,  the  payment  may  be 
proved  by  tlie  oath  of  any  competent  \ritnoss. 

Vonohen— required  of  claimant,  sec  1494:  lacking*  see  sec.  1632;  37 
CaL424. 

§  1632.  On  the  settlement  of  his  account  he  may  be 
allowed  any  item  of  expenditure  not  exceeding  twenty 
dollars,  for  wliich  no  voucher  is  produced,  if  such  item  be 
supported  by  his  own  uncontradicted  oath  iiositire  to  the 
fact  of  payment,  specifying  wheuj  where,  and  to  whom 
it  was  made;  but  such  allowances  in  the  whole  must  not 
exceed  live  hundred  dollars  against  any  one  estate,  and  if, 
ux>on  such  settlement  of  accounts,  it  appear  that  debts 
against  the  deceased  have  been  paid  without  the  afQdavit 
and  allowance  prescribed  by  statute  or  pectionsono  thous- 
and four  hundred  and  ninety-four,  one  thousand  four 
hundred  and  ninety-tive,  and  one  thousand  four  hundred 
and  ninety-six  of  this  Code,  and  it  shall  be  proven  by 
competent  evidence  to  the  satisfaction  of  the  court  that 
Buch  debts  were  justly  due,  were  paid  in  good  faith,  that 
the  amount  paid  was  the  true  amount  of  such  indebted- 
ness over  and  above  all  payments  or  set-off,  and  that  the 
estate  is  solvent,  it  shall  be  the  duty  of  the  said  court  to 
allow  the  said  sums  so  paid  in  the  settlement  of  said 
accounts.    [In  effect  April  IGth,  1880.] 

Debts  paid  withont  required  affidavit  and  allowance  ~ratifica> 
tion  of  action,  amdt.  1880. 

§  1633.  TVhen  any  account  is  rendered  for  settlement,  ^  9/ 

the  court,  or  a  judge  thereof,  must  appoint  a  day  for  the      uj  y 

-~4^±<xn^n«i  tUAi>Ai^f .  the  clerk  must  thereupon  give  notice       '    '* 

imUm^^^y^^l^ju  at  least  three ^>ti. 

le  of  the  su\]^ 
day  ap-Yitii^* 
•^ourt,  or  h  ,^,  * 
"®*^ini?a     .,  .ven"^'^^^ 

D                        ^^^  Jeff                        which -P4. 

^®*^rQ    ^^    ^  ^^^^3.              'court  ,ovt-. 

or    5a  7^  On  the 

eetiio.-  ®    H.  «;                     aion  of 

thv»  estate  to  aix  -.  '                    ily  had, 

without  further  notice  ox  ^,  I  March 
aith,  187(>— ninety  days.] 
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§  1635.  On  tlie  day  appointed,  or  any  subsequent  day 
to  wbich  the  bearing  may  be  postpioned  by  the  court,  any 
person  interested  in  the  estate  may  appear  and  lile  his  ex- 
ceptions in  writing  to  the  account,  and  contest  the  same. 

Any  person  interested— 26  Col.  57;  20  Cal.  519;  4.')  Cal.  111. 

Contest  the  account— proceedings  generally,  30  Cal.  110. 

§  1636.  All  matters,  including  allowed  claims  not 
passed  upon  on  the  settlement  of  any  former  account,  or 
on  rendering  an  exhibit,  or  on  making  a  decree  of  sale, 
may  be  contested  by  the  heirs,  for  cause  shown.  The 
hearing  and  allegations  of  the  respective  parties  may  be 
postponed  from  time  to  time,  when  necessary,  and  the 
court  may  appoint  one  or  more  referees  to  examine  the 
accounts,  and  make  report  thereon,  subject  to  coniirm:v 
tion;  and  may  allow  a  reasonable  compensation  to  the 
referees,  to  be  paid  out  of  the  estate  of  toe  decedent. 

Referees— sees.  638-615. 

§  1637.  The  settlement  of  the  account  and  the  allow- 
ance thereof  by  the  court,  or  upon  appeal,  is  conclusive 
against  all  persons  in  any  way  interested  in  the  estate, 
saving,  however,  to  all  persons  laboring  under  any  legal 
disabflity,  their  right  to  move  for  cause  to  reopen  and  ex- 
amine the  account,  or  to  proceed  by  action  against  the 
executor  or  administrator,  either  individually  or  upon  his 
bond,  at  anytime  before  final  distribution;  and  in  any 
action  brought  by  any  such  person,  the  allowance  and 
settlement  of  the  account  is  prima  facie  evidence  of  its 
correctness.    [In  effect  July  1st,  1874.] 

Settlement  o^^  account- not  a  Judgment,  My.  P.  Rep.  127:  record  on 
appeal,  30  Cal.  105. 

Conclusiveness  of  settlement— of  account,  52  Cal.  403:  Reynolds  r. 
Bruraaglm,  March  4th.  1880, 6  Pac.  C.  L.  J.  HA:  when  risrht  to  contest 
claim  nut  barred.  My.  P.  Ren.  103 :  estoppel  of  legatee.  1 1  Cal.  212 :  apitll- 
cation  to  guardians,  30  Cal.  b54 :  appUcatfou  to  annul  accoimt,  37  Cal.  424. 

Reopening  account— of  administrator,  when  no  notice,  53  Cal.  liTT, 
259:  by  minor.  My.  P.  Ron.  186:  diligence,  requisite  showing  of,  11  CaL 
212:  coexecutor  may  ask  for  supplemental  decree,  24  Cal.  93. 

§  1638.  The  account  must  not  be  allowed  by  the  court 
until  it  is  first  proved  that  notice  has  been  given  as  re- 
quired by  this  chapter,  and  the  decree  must  show  that 
such  proof  was  made  to  the  satisfaction  of  the  court,  and 
is  conclusive  evidence  of  the  fact. 

Notice— if  lacking,  account  may  be  reopened,  53  Cal.  197, 259. 

§  1639.  Whenever  it  appears  to  the  court  on  any  hear- 
ing of  an  application  for  the  sale  of  real  i^roperty,  that  it 
uc^l      would  be  for  the  interest  of  tne  estate  that  personal  prop- 
104  m 
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erty  of  fhe  estate,  or  some  part  of  such  property,  sbonld 
t)e  first  sold,  the  court  may  decree  the  sale  of  such  per^ 
fioDal  property,  or  any  part  of  it,  and  the  sale  thereof 
shall  be  conducted  in  the  same  manner  as  if  the  applica- 
tion had  been  made  for  the  sale  of  such  personal  property 
in  the  first  instance.    [In  effect  July  1st,  1874.] 

§  1640.  Pending  the  settlement  of  any  estate,  on  the 
petition  of  any  party  interested  therein,  and  upon  good 
cause  shown  therefor,  the  court  may  order  any  moneys  in 
the  hands  of  the  executors  or  administrators  to  be  in- 
vested for  the  benelit  of  the  estate  in  securities  of  the 
TJnited  States  or  of  this  State.  Such  order  can  only  be 
mado  after  publication  of  notice  of  the  petition  in  some 
newspaper,  to  be  designated  by  the  court  or  a  judgo 
thereof.    [In  effect  April  IGth,  1880.] 

ABTICLE  m. 
Thb  Patxxnt  of  Debts  of  thb  Estati. 

1643.  Order  in  which  debts  to  be  paid. 

1644.  Where  property  insufficient  to  pay  mortsage. 

1645.  Estate  insufficient,  a  dividend  to  uo  paid. 

1646.  Funeral  expenses  and  expenses  of  Ixst  slclmess. 

1647.  Order  for  payment  of  debts  and  discharge  of  the  executor  anA 
administrator. 

I  1648.  Frovision  for  disputed  and  continfreut  claims. 

1  1649.  After  decree  for  payment  of  debts,  executor  personaUy  UaXAt 

to  creditors. 
1 1650.  Claims  not  indaded  In  order  for  pajrment  of  debts,  how  di» 

i  posed  of. 

1651.  Order  for  payment  of  legacies  and  extension  of  time. 
16A2.  Final  account,  when  to  be  made. 
K53.  Neglect  to  render  final  account,  how  treated. 

§  1643.  The  debts  of  the  estate,  subject  to  the  provis- 
ions of  section  twelve  hundred  and  live,  must  be  paid  in 
the  following  order: 

1.  Funeral  expenses; 

2.  The  expenses  of  the  last  sickness: 

3.  Debts  Laving  preference  by  the  laws  of  the  United 
States; 

4.  Judgments  rcmdered  against  the  decedent  in  his  life- 
time, and  mortgages  in  the  order  of  their  date; 

5.  All  other  demands  against  the  estate. 
Preferred  claims  for  wages— sec.  1205. 
Family  allowrnce— «eca.  1467, 1646. 

Order  nf  payment—unchangeable,  26  CaL  61. 
Judgment— decree  settling  account  is  not.  My.  P.  Bep.  127. 

§  1644.  The  preference  given  in  the  preceding  section 
to  » *nang&^9  'jnly  extends  to  the  proceeds  of  tne  prop- 
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erty  mortgaged.    If  the  proceeds  of  sach  property  la  in- 
sufficient to  pay  tlie  mortgage,  the  part  remaining  unsat> 
Isfied  mast  he  classed  with  other  demands  agamst  the 
estate. 
Proceeds  of  property  inortgaged-«ec.  1S69. 

§  1645.  If  the  estate  is  insafficient  to  pay  all  the  debts 
of  any  one  class,  each  creditor  must  be  paid  a  dividend  in 
proportion  to  his  claim;  and  no  creditor  of  any  one  class 
shall  receive  any  payment  until  all  those  of  the  preced- 
ing class  are  fully  paid. 

§  1646.  The  executor  or  administrator,  as  soon  as  he 
has  sufficient  funds  in  his  hands,  must  pay  the  funeral  ex- 
penses, and  expenses  of  the  last  sickness,  and  the  allow- 
ance made  to  the  family  of  the  decedent.  He  may  retain 
in  his  hands  the  necessary  expenses  of  administration, 
but  he  is  not  obliged  to  pay  any  other  debt  or  any  legacy 
until,  as  prescribed  in  this  article,  the  payment  has  been 
ordered  by  the  court. 

Sutplns  funds—application  to  payment  of  debts,  37  CaL  424. 

§  1647.  Upon  the  settlement  of  the  accounts  of  the 

1647  executor  or  administrator,  as  required  in  this  chapter, 
ccp       the  court  must  make  an  order  for  the  payment  oi  the 

Q7  £7  debts,  as  circumstances  of  the  estate  require.  If  there  is 
97  867     i^Q^  sufficient  funds  in  the  bands  of  the  executor  or  ad- 

1647  ministrator,  the  court  must  specify  in  the  decree  the  sum 

106*165  ^  ^®  P^^^  *^  ^^^^  creditor.  If  the  whole  property  of  the 
estate  be  exhausted  by  such  payment  or  distribution,  such 
account  must  be  considered  as  a  final  account,  and  the 
executor  or  administrator  is  entitled  to  his  discbarge  on 
producing  and  filing  the  necessary  vouchers  and  proofs 
showing  that  such  payments  have  been  made,  and  that  he 
has  fully  complied  with  the  decree  of  the  court.  [Ap- 
proved March  11th,  1876— ninety  dsvys.] 
Settlement  of  acconnts— sec.  ie3& 

Order  for  payment  of  dobt»-My.  P.  Beip.  109:  In  parttonlar  kind  of - 
money,  26  CaL  421 ;  39  Cal.  70. 

§  1648.  If  there  is  any  claim  not  due,  or  any  eontin- 

1648  gent  or  disputed  claim  against  the  estate,  the  amount 
o^%fi  thereof,  or  such  part  of  the  same  as  the  holder  would  be 
^^  ^'^    entitled  to  if  the  claim  were  due,  established,  or  absolute. 

1648  must  be  paid  into  the  court,  and  there  remain,  to  be  paid 
106^^155   o^c^  ^  ^^^  party  when  he  becomes  entitled  thereto;  or,  if  he 

fails  to  establish  his  claim,  to  be  paid  over  or  distributed 
as  the  circumstances  of  the  estate  require.  If  any  credi« 
tor  whose  claim  has  been  allowed,  but  is  not  yet  duO) 
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appears  and  assents  to  a  deduction  therefrom  of  the  legal 
interest  for  the  time  tho  claim  has  yet  to  run,  he  is  entitled 
to  be  paid  accordingly.  The  payments  provided  for  in 
this  section  are  not  to  he  mado  when  the  estate  is  insol- 
vent, unless  a  pro  rata  distrihution  is  ordered. 
Cantioziary  provision— 18  Cal.  429. 

§  1649.  When  a  decree  is  made  by  the  court  for  tho 
payment  of  creditors,  the  executor  or  administrator  is 
personally  liable  to  each  creditor  for  his  allowed  claim,  or 
the  dividend  thereon,  and  execution  may  be  issued  on 
such  decree,  as  upon  a  judgment  in  the  court,  in  favor  of 
each  creditor,  and  the  same  proceedings  may  be  had  un- 
der su(;h  execution  as  under  execution  in  other  cases. 
The  executor  or  administrator  is  lialile  therefor  on  hia 
bond  to  each  creditor.    [In  effect  April  IGtb,  IbbO.] 

Decree  for  payment— executor  cannot  open,  14  Cal.  129:  allowed 
claim  not  a  judgment,  before,  26  Gal.  4J1;  My.  P.  Bep.  125. 

§  1650.  When  the  accounts  of  the  administrator  or  ,  g-^ 
exe  jutor  have  been  settled,  and  an  order  made  for  the  pay-  ^^^ 
ment  of  debts  and  distribution  of  the  estate,  no  creditor,  95  475 
whose  claim  was  not  included  in  the  order  for  payment,  has 
any  right  to  call  upon  the  creditors  who  have  been  paid,  or 
upon  the  heirs,  devisees,  or  legatees,  to  contribute  to  the 
payment  of  his  claim;  but  if  the  executor  or  administra- 
tor has  failed  to  give  the  notice  to  the  creditors,  as  pre- 
scribed in  section  fourteen  hundred  and  ninety-one,  such 
creditor  may  recover  on  the  bond  of  the  executor  or  ad- 
ministrator the  amount  of  his  claim,  or  such  part  thereof 
as  he  would  liave  been  entitled  to,  had  it  been  allowed. 
This  section  shall  not  apply  to  any  creditor  whose  claim 
was  not  due  ten  months  uef ore  the  day  of  settlement,  or 
wliose  claim  was  contingent,  and  did  not  become  absolute 
ten  months  before  such  day. 

Decree  of  distribution  conclusive— upon  creditors,  My.  P.  Rep.  159. 

§  1651.  If  the  whole  of  the  debts  have  been  paid  by 
the  first  distribution,  the  court  must  direct  the  payment  1651 
of  legacies  and  the  distribution  of  the  estate  among  the  og^i^fi 
Leirs,  legatees,  or  other  persons  entitled,  as  provided  in  the  9^  J^ 
next  chapter;  but  if  there  be  debts  remaining  unpaid,  or 
if,  for  other  reasons,  the  estate  be  not  in  a  proper  con- 
dition to  be  closed,  the  court  must  give  such  extension  of 
time  as  may  be  reasonable,  for  a  nnal  settlement  of  tho 
estate. 

§  1652.  At  the  time  designated  in  the  last  section,  or 

sooner,  if  within  that  time  all  the  property  of  the  estate 

CoDB  Civ.  fboc.- 
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has  been  sold,  or  thcfre  are  saffioient  funds  in  his  hands  for 
the  payment  of  all  the  debts  due  by  the  estate,  and  the 
estate  be  in  a  proper  condition  to  be  closed,  the  executor 
or  administrator  must  render  a  final  aoGOunt,  and  pray  a 
settlement  of  his  administration. 
Settlement  of  acoonnts--6ec.  1028. 

§  1653.  If  he  neglects  to  render  his  acconnt,  the  same 
proceedings  may  be  bad  as  prescribed  in  this  chapter  in 
regard  to  the  iirat  account  to  be  rendered  by  him,  and  all 
the  provisions  of  this  chapter  relative  to  the.  last^^men- 
tioued  account,  and  the  notice  and  settlement  thereof, 
apply  to  his  account  presented  for  tinal  settlement. 

Brooeedingi  to  enforce  aceoim^-MeB.  ie2d>l€M. 
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CHAPTER  XL 

OF   THB  PARTITION,  DISTRIBtTTION,  AND 
FINAIi  SETTLEMENT  OF  ESTATES. 

A&T.  L  Partial  Distribution  Psiob  to  Fiital  Settlb* 

MEN  T 

II.  DiSTRiBiTTioir  oir  FnrAL  ssttlbmbnt. 

III.  Distribution  and  Partition. 

IV.  Agents    for   Absent    Interested   Parties.  Dis- 

charge OF  EZEOUTOR  OR  ADMINISTRATOR. 

ARTICLE  I. 
Partial  Distribution  Prior  to  Final  Sbttlxment. 

1658.  Pasrment  of  legacies  tipon  gluing  bonds. 

1659.  Notice  of  application  for  legacies. 

1660.  Executor  or  other  person  may  resist  application. 

1661.  Decree  prayed  for  to  require  bond,  which  mu:it  bejiTen.  Hay 
order  whole  or  part  of  share  to  be  delivered.   Where  parti* 

tion  necessary,  now  made.   Costs. 
f  1662.  Order  for  payment  of  bond»  and  suit  thereon. 

§  1658.  At  any  time  after  the  lapse  of  four  months    i^ 
from  the  issuing  of  letters  testamentary  or  of  admiuistra-     ccg 
tion,  any  heir,  devisee,  or  legatee,  may  present  his  peti-  }05  m 
tion  to  tlie  court  for  the  legacy  or  share  of  the  estate  to  ^"*  °^ 
which  he  is  entitled,  to  be  given  to  liim  upon  his  giving 
bonds,  with  security,  for  the  payment  of  his  proportion 
of  the  debts  of  the  estate. 

Intent  of  section— 20  CaL  627;  31  CaL  619;  83  Cal.  666. 

Heir— Includes  widow  or  survivor.  My.  P.  Bep.  158. 

Giving  bonds— requisite,  14  CaL  112. 

Payment  of  legacies— order  of  appropriation  for.  Civil  Code,  see. 

Proportion  of  the  debts— for  which  legatee,  etc.,  liable.  Civil  Code, 
sec.  1377. 

§  1659.  Notice  of  the  application  must  be  given  to  the 
executor  or  administrator,  personally,  and  to  all  persons 
interested  in  the  estate,  in  tlie  same  manner  that  notice  is 
required  to  be  given  of  the  settlement  of  the  account  of 
an  executor  or  administrator. 

Notice  of  settlement  of  account— sec.  1633. 

§  1660.  The  executor  or  administrator,  or  any  person 
interested  in  the  estate,  may  appear  at  the  time  named 
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and  resist  the  application,  or  any  other  heir,  devisee,  or 
legatee  may  make  a  similar  application  for  himself. 
Any  person  interested— sec.  163dn. 

ccp         §  1661*  I^  ^^  t^6  hearing,  it  appear  that  the  estate  is 

105  371   l>ut  little  indebted,  and  that  the  share  of  the  party  apply- 

\iig  mny  be  allowed  to  him  without  loss  to  the  creditors 

of  tlie  estate,  the  court  must  make  an  order  in  conformity 

with  the  prayer  of  the  applicant,  requiring: 

1.  Each  heir,  legatee,  or  devisee,  obtaining  such  order, 
before  receiving  his  share,  or  any  portion  thereof,  to  exe- 
cute and  deliver  to  the  executor  or  administrator  a  bond, 
in  such  sum  as  shall  be  designated  by  the  court,  or  a  judge 
tlujreof ,  with  sureties  to  be  approved  by  the  judge,  paya- 
ble to  the  executor  or  administrator,  and  conditioned  for 
the  payment,  whenever  required,  of  his  proportion  of  the 
debts  due  from  the  estate,  not  exceedmg  the  value  or 
amount  of  the  legacy  or  portion  of  the  estate  to  which  he 
is  entitled; 

2.  The  executor  or  administrator  to  deliver  to  the  heir, 
legatee,  or  devisee,  the  whole  portion  of  the  estate  to 
which  he  may  be  entitled,  or  only  a  part  thereof,  desig- 
nating it.  If,  in  the  execution  of  the  order,  a  partition  is 
necessary  between  two«or  more  of  the  parties  interested, 
it  must  be  made  in  the  manner  hereinafter  prescribed. 
The  costs  of  these  proceedings  shall  be  paid  by  the  appli- 
cant, or  if  there  be  more  than  one,  shall  be  apportioned 
equally  amongst  them.    [In  effect  April  16th,  1880.] 

Order— not  made  if  any  taxes  unpaid,  sec.  1669:  recording,  sec.  1719. 
Scrnn  I  VISION  l.   Undertakings,  generally— sec.  941n. 
Partition— manner  hereinafter  prescribed,  sec.  1675  et  teq, 

3  1662.  When  any  bond  has  been  executed  and  deliv- 
ered under  the  provisions  of  the  preceding  section,  and  it 
is  necessary  for  the  settlement  of  the  estate  to  require 
the  payment  of  any  part  of  the  money  thereby  secured, 
the  executor  or  administrator  must  petition  the  court  for 
an  order  requiring  the  payment,  and  have  a  citation  issued 
and  served  on  the  party  bound,  requiring  him  to  appear 
and  show  cause  why  the  order  should  not  be  made.  At 
the  hearing,  the  court,  if  satisfied  of  the  necessity  of  such 
payment,  must  make  an  order  accordingly,  designating 
the  amount  and  giving  a  time  within  which  it  must  be 
paid.  If  the  money  is  not  paid  within  the  time  allowed* 
an  action  may  be  maintained  by  the  executor  or  admin- 
istrator on  the  bond. 
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§  1663.  At  any  time  after  the  lapse  of  one  year  from  the 
issuance  of  letters  testamentary,  or  of  administration,  any  1663 
heir,  devisee,  or  legatee  may  present  his  or  her  petition  to  the  iqI^Iji 
oonrt  for  the  distribution  of  the  net  proceeds  of  the  share  of 
the  said  estate  to  which  he  or  she  will  be  entitled.  Notice  of 
the  application  must  be  given,  as  required  by  section  sixteen 
hundred  and  fifty-nine.  The  executor  or  administrator,  or  an^ 
other  person  interested  in  the  estate,  may  appear  at  the  time 
named  and  resist  the  application,  or  any  other  heir,  devisee, 
or  legatee  may  make  a  similar  application  for  himself.  If  at 
the  hearing  it  appear  that  the  estate  is  but  little  indebted,  and 
that  the  share  of  the  party  applying  may  be  allowed  to  him 
¥rithout  loss  to  the  creditors  of  the  estate,  the  court  must  make 
an  order  in  conformity  with  the  prayer  of  the  applicant,  re- 
quiring: 

1.  Each  heir,  legatee,  or  devisee,  obtaining  such  order,  be- 
fore receiving  his  share,  or  any  {>ortion  thereof,  to  execute  and 
deliver  to  the  executor  or  administrator  a  bond,  in  such  sum  us 
shall  be  designated  bv  the  court,  or  a  judge  thereof,  with 
sureties  to  be  approved  by  the  judge,  p»yable  to  the  executor 
or  administrator,  and  conditioned  for  the  payment,  whenever 
required,  of  his  proportion  of  the  debts  due  from  the  estate, 
not  exceeding  the  amount  or  portion«of  the  proceeds  of  the 
estate  which  he  has  received;  provided,  that  where  the  time 
for  filing  or  presenting  claims  has  expired,  and  all  claims  that 
have  been  allowed  have  been  paid,  or  are  secured  by  mortgage 
upon  real  est'tte  sufficient  to  pay  them,  and  the  court  is  satis- 
fied that  no  injury  can  result  to  the  estate,  the  court  may  dis- 
pense with  the  bond. 

2.  The  executor  or  administrator  to  deliver  to  the  heir, 
legatee,  or  devisee  the  proceeds  of  the  estate  to  which  he  may 
be  etititled,  or  only  a  part  thereof,  designating  it.  If,  in  the 
opinion  of  the  court,  it  be  ?  ecessary,  in  order  to  ascertain  the 
proceeds  that  any  or  all  of  the  heirs,  legatees  or  devisee's  may 
be  entitled,  that  the  interest  of  any  heir,  legatee,  or  devisee  in 
one  or  more  pieces  or  parcels  of  property  of  the  estate  shall 
be  determined  or  ascertained,  the  court  may  suspend  proceed- 
ings and  direct  the  petitioner  or  petitioners  to  take  proceed- 
ings under  section  sixteen  hundred  and  sixty-four  of  this  Code 
to  ascertain  the  interest  the  pet  tioner  or  petitioners  will  have 
under  the  will  in  any  pi^'ce  or  parcel  of  property.  The  order 
must  describe  the  property  in  relation  to  whicli  proceedings 
are  to  be  taken.  Whenever  any  bond  has  been  executed  and 
delivered,  proceedings  upon  any  such  bond  may  be  taken  under 
section  sixteen  hundred  and  sixty-two.  The  cost  of  these  pro- 
ceedings shall  be  paid  by  the  applicant,  or  if  there  be  more 
than  one,  shall  be  apportioned  equally  between  them.  [In 
e£Ebct  March  8. 1889.] 
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ARTICLE  II. 

D18TKIBUT1017  ON  Final  SbttlekenT. 

1664.  Proceedings  in  the  nature  of  an  action  to  determine  heirship. 

1665.  Distribution  of  estate,  how  made  and  to  whom. 

1666.  What  the  decree  must  contain,  and  is  llnHl. 

1667.  Distribution  when  decedent  was  not  a  residend  of  this  State. 

1668.  Decree  to  be  made  only  after  notice. 

S  1669.   No  distribution  till  taxes  ou  personal  property  are  paid. 

§  1664.    In  all  estates  now  being  administered,  or  that 
may    hereafter   be   administered,  any  person  claiming      1664 
to  be  heir  to  the  deceased,  or  entitled  to  distribution  in      cop 
'whole  or  in  any  part  of  sucli  estate,  may,  at  anv  time    ^3  460 
after  the  expiration  of  one  year  from  the  issuing  of  letters    jgg^ 
testamentary  or  of  administration  upon  such  estate,  file    ^^.p 
a  petition  in  the  matter  of  such  estate,  praying  the  Court  %  113 
to  ascertain  and  declare  the  rights  of  all  persons  to  said  96  S57 
estate  and  all  interests  therein,  and  to  whom  distribution    ig-^ 
thereof  should  be  made.    Upon  the  filing  of  such  petition,    ccp 
the  Court  shall  make  an  order  directing  service  of  notice  102  iW 
to  all  persons  interested  in  said  estate  to  appear  and  show      1664 
cause,  on  a  day  to  be  therein  named,  not  less  than  sixty,  ,/ja°{«g 
days  nor  over  four  months  from  the  date  of  the  making 
of  such  order,  in  which  notice  shall  be  set  forth  the  name 
of  the  deceased,  the  name  of  the  executor  or  administrator 
of  said  estate,  the  names  of  all  persons  wlio  may  have  ap- 
peared claiming  any  interest  in  said  estate  in  the  course 
of  tlie  administration  of  the  same,  up  to  the  time  of  the 
making  of  said  order,  and  such  other  persons  as  the  Court 
may  direct,  and  also  a  description  of  the  real  estate  where- 
of said  deceased  died  seized  or  possessed,  so  far  as  known, 
described  with  certainty  to  a  common  intent;  and  requir- 
ing all  said  persons  and  all  persons  named  or  not  named, 
having  or  claiming  any  interest  in  the  estate  of  said  de-^ 
ceased,  at  the  time  and  place  in  said  order  specified,  to 
appear  and  exhibit,  as  hereinafter  provided,  their  respec- 
tive claims  of  heirship,  ownership,  or  interest  in  said  es- 
tate, to  said  Court,  which  notice  shall  be  served  in  tlie  same 
manner  as  a  summons  in  a  civil  action ;  upon  proof  of  which 
service,  by  affidavit  or  otherwise,  to  the  satisfaction  of  the 
Court,  the  Court  shall  thereupon  acquire  jurisdiction  to 
ascertain  and  determine  the  heirship,  ownership,  and  in- 
terest of  all  parties  in  and  to  the  property  of  said  deceased, 
and  such  determination  shall  be  final  and  conclusive  in 
the  administration  of  said  estate  and  the  title  and  owner- 
ship of  said  property.     The  Court  shall  enter  an  order 
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or  decree  establishing  proof  of  the  service  of  such  notice. 
All  persons  appearing  within  the  time  limited,  as  afore- 
said, sliall  file  their  written  appearance   in   person     r 
through  their  authorized  attorney,  such  attorney  Uling  at 
the  same  time  written  ovidence  of  his  authority  to  so  ap- 
pear, entry  of  which  appearance  shall  be  made  in  the 
minutes  of  the  Court  and  in  the  register  of  proceedings  of 
said  estate.    And  the  Court  shall,  after  the  expiration  of 
the  time  limited  for  appearing  as  aforesaid,  enter  an  order 
adjudging  the  default  of  all  persons  for  not  appearing  as 
aforesaid,  who  shall  not  have  appeared  as  aforesaid.     At 
any  time  within  twenty  days  aiter  the  date  of  the  order 
or  decree  of  the  Court  establishing  proof  of  the  service 
of  such  notice,  any  of  such  persons  so  appearing  may  file 
his  complaint  in  the  matter  of  the  estate,  setting  forth  the 
facts  constituting  his  claim  of  heirship,  ownership,  or  in- 
terest in  said  estate,  with  such  reasonable  particularity  as 
the  Court  may  require,  and  serve  a  copy  of  the  same  upon 
each  of  the  parties  or  attorneys  who  shall  have  entered 
their  written  appearance  as  aforesaid,  if  such  parties  or 
such  attorneys  reside  within  the  county;  and  in  case  any 
of  them  do  not  reside  within  the  county,  then  service  of 
such  copy  of  said  complaint  sh  ill  be  made  upon  the  Clerk 
of  said  Court  for  them,  and  the  Clerk  shall  forthwith  mail 
the  same  to  the  address  of  such  party  or  attorney  as  may 
liave  left  with  said  Clerk  his  Post  Office  address.    Such 
parties  are  allowed  twenty  days  after  the  service  of  the 
complaint,  as  aforesaid,  within  which  to  plead  thereto, 
and  thereafter  such  proceedings  shall  be  had  upon  such 
complaint  as  in  this  ('ode  provided  in  case  of  an  ordinary 
civil  action;  and  the  issues  of  law  and  of  fact  arising  in 
the  proceeding  shall  be  disposed  of  in  like  manner  as  is- 
sues of  law  and  fact  are  herein  provided  to  be  disposed  of 
in  civil  actions,  with  a  like  right  to  a  motion  for  a  new 
trial  and  appeal  to  the  Supreme  Court;  and  the  provisions 
in  this  Code  contained  regulating  the  mode  of  procedure 
for  the  trial  of  civil  actions,  the  motion  for  a  new  tri  1  of 
civil  actions,  statements  on  motion  for  a  new  trial,  bills  of 
exception,  and  statements  on  appeal,  as  also  in  regard  to 
undertakings  on  appeal,  and  the  mode  of  taking  and  per- 
fecting appeals,  ana  the  time  within  which  such  appeals 
shall  be  taken,  shall  be  applicable  thereto;  providefi,  now- 
ever,  that  all  appeals  herein  must  be  taken  within  sixty 
days  from  the  date  of  the  entry  of  the  judgment  or  the 
order  complained  of.    The  party  filing  the  petition  as 
aforesaid,  if  he  file  a  complaint,  and  if  not,  the  party  first 
filing  such  complaint,  shall,  in  all  subsequent  proceedings, 
be  treated  as  the  plaintiff  therein,  and  all  other  parties  so 
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appearing  shall  be  treated  as  tlie  defendants  in  said  pro- 
ceedings, and  all  such  defendants  shall  set  forth  in  their 
respective  answers  the  facts  constituting  their  claim  of 
heirship,  ownership,  or  interest  in  said  estate,  with  such 
particularity  as  the  Court  may  require,  and  serve  a  copy 
thereof  on  the  plaintiff.  Evidence  in  support  of  all  issues 
may  be  taken  orally  or  by  deposition,  in  the  same  manner 
as  provided  in  civil  actions.  Notice  of  the  taking  of  such 
depositions  shall  be  served  only  upon  the  parties  or  the 
attorneys  of  the  parties  so  appearing  in  said  proceeding. 
The  Court  shall  enter  a  default  of  all  persons  failing  to 
appear,  or  plead,  or  prosecute,  or  defend  their  rights,  as 
aforesaid;  and  upon  the  trial  of  the  issues  arising  upou 
the  pleadings  in  such  proceeding,  the  Court  shall  deter- 
miue  the  heirship  to  s\id  deceased,  the  ownership  of  his 
estate,  and  the  interest  of  each  respective  claimant  there- 
to or  therein,  and  persons  entitled  to  distribution  thereof, 
and  the  final  determination  of  tlie  Court  thereupon  shall 
be  final  and  conclusive  in  the  distribution  of  said  estite, 
and  in  regard  to  the  title  to  all  the  property  of  the  estate 
of  said  deceased.  The  cost  of  the  proceedings  under  this 
section  shall  be  apportioned  in  the  discretion  of  the  Court. 
In  any  proceeding  under  this  section,  the  Court  mny  ap- 
point an  attorney  for  any  minor  mentioned  in  said  pro- 
ceedings not  having  a  guardian.  Nothing  in  this  section 
contained  shall  be  construed  to  exclude  the  right  upon 
final  distribution  of  any  estate  to  contest  the  question  of 
heirship,  title,  or  interest  in  the  estate  so  distributed, 
where  the  same  shall  not  have  been  determined  under  the 
provisions  of  this  section;  but  where  such  questions  shall 
nave  been  litigated  under  the  provisions  of  this  section, 
the  determination  thereof,  as  herein  provided  shall  be 
conclusive  in  the  distribution  of  said  estate.  [Approved 
March  18th,  1885.] 

§  1665.    Upon  tlie  final  settlement  of  the  accounts  of 
the  executor  or  administrator,  or  at  any  subsequent  time,       ^^ 
upon  the  application  of  the  executor  or  administrator,  or     93  ^^ 
or  any  heir,  legatee,  or  devisee,  the  court  must  proceed  to 
distribute  the  residue  of  the  estate  in  the  hands  of  the  ex-     1666 
ecutor  or  administrator,  if  any,  among  the  persons  who    inS^Eai 
by  law  are  entitled  thereto;  and  if  the  decedent  has  left 
a  surviving  child,  ard  the  issue  of  other  children,  and 
any  of  them,  before  the  close  of  the  administration,  have 
died  while  under  age  and  not  having  been  married,  no 
administration  on  such  deeeased  child's  estate  is  neces- 
BRry,  but  all  the  estate  which  su^'h  deceased  child  was 
entitled  to  by  inheritance  must,  without  administration,. 
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be  distributed  to  the  other  heirs-at-law.  A  statement  of 
any  receipts  and  disbursements  of  the  executor  or  admin- 
istrator, since  trie  rendition  of  his  final  accounts,  must 
be  reported  and  filed  at  the  time  of  making  such  distribu- 
tion; and  a  settlement  thereof,  together  with  an  estimate 
of  the  expenses  of  closing  the  estate,  must  be  made  by 
the  court,  and  included  in  the  order  or  decree ;  or  the  court 
or  judge  may  order  notice  of  the  settlement  of  such  sup- 
plementary account,  and  refer  tHe  same  as  in  other  cases 
of  the  settlement  of  accounts. 

Distribution— Method  of,  where  illegal  bequests  and  mortgaged  land. 
My.  P.  Rep.  18a:  how  affected  by  ante-nuptial  contract,  My.  P. llep.  241: 
where  heir  or  devisee  dies  pending  admhiistration.  My.  P.  Bep.  2S2: 
where  adverse  claimant  to  realty,  JVfy.  P.  Rep.  122.  Time  o/,  not  post- 
poned till  end  of  period  for  contest,  51  Gal.  563 ;  52  Cal.  94.  Perg<ms  en- 
titled  to,  court  determines,  My.  P.  Ren.  247.  On  executor's  application! 
no  lien  retained  for  balance  due  applicant,  My.  F.  Rep.  247. 

Notice  of  settlement— of  account,  sec.  1633. 

Absent  heirs— attorney  for,  sec.  1718:  distribution  of  property  of, 
sec.  16c)3  and  note. 

§  1666.  In  the  order  or  decree,  the  court  must  name 
the  persons  and  the  proportions  or  parts  to  which  each 
shall  be  entitled,  and  such  persons  may  demand,  sue  for, 
and  recover  their  respective  shares  from  the  executor  or 
administrator,  or  any  person  having  the  same  in  posses- 
sion. Such  order  or  decree  is  conclusive  as  to  the  rights 
of  heirs,  legatees,  or  devisees,  subject  only  to  be  reversed, 
set  aside,  or  modified  on  appeal. 

Decree  of  final  distribution— form  of.  where  unsettled  estate  of 
heir  or  devisee  who  dies  pondlnaf  administration.  My.  P.  Rep.  252:  not 
modifiable  below,  36  Cal.  277:  when  proper,  51  Cal.  668;  52  Cal.  94:  gar* 
nishment  after.  My.  P.  Rep.  100;  35  Cal.  892:  is  cliarter  of  distributees. 
My.  P.  Rep.  247:  recording,  sec.  1719:  taxes  payable  before,  sec.  1669. 

Recover  their  respective  shares—^  Cal.  8(^. 

Appeal— 40  Cal.  463 ;  49  Cal.  551. 

Subsequent  issue  of  letters— on  discovery  of  estate,  aec.  1686. 

§  1667.  Upon  application  for  distribution,  after  final 
settlement  oi  the  accounts  of  administration,  if  the  de- 
cedent was  a  non-resident  of  this  State,  leaving  a  will 
which  has  been  duly  proved  or  allowed  in  the  State  of  hi9 
residence,  and  an  authenticated  copy  thereof  has  been 
admitted  to  probate  in  this  State,  and  it  is  necessary,  in 
order  that  the  estate,  or  any  part  thereof,  may  be  distrib- 
uted according  to  the  will,  that  the  estate  in  this  State 
should  be  delivered  to  the  executor  or  administrator  in 
the  State  or  place  of  his  residence,  the  court  may  order 
such  delivery  to  be  made,  and,  if  necessary,  order  a  salo 
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of  the  real  estate,  and  a  like  delivery  of  the  proceeds. 
The  delivery,  in  accordance  with  the  order  of  the  court, 
is  a  full  discbarge  of  the  executor  or  administrator  with 
the  will  annexed,  in  this  State,  in  relation  to  all  property 
embraced  in  such  order,  which,  unless  reversed  on  appeal, 
binds  and  concludes  all  parries  in  interest.  Sales  of  real 
estate,  ordered  by  virtue  of  this  section,  must  be  made  in 
the  same  manner  as  other  sales  of  real  estate  of  decedents 
by  order  of  the  court.  [In  effect  April  16th,  1880.J 
Sales  of  real  estate— sec.  15Jo  et  seq. 

§  1668.  The  order  or  decree  may  be  made  on  the  peti- 
tion of  the  executor  or  administrator,  or  of  any  person 
interested  in  the  estate.  Notice  of  the  application  must 
be  given  by  nesting  or  publiciation  as  the  court  may  direct, 
and  for  sucn  time  as  may  be  ordered.  If  partition  be 
applied  for  as  provided  in  this  chapter,  the  decree  of  dis- 
tribution shall  not  divest  the  court  of  jurisdiction  to  order 
partition,  unless  the  estate  is  ilnally  closed.  [In  effect 
July  1st,  1874.] 

Want  of  notice— decree  of  distribution  void  for,  46  Cal.  609. 

§  1669.  Before  any  decree  of  distribution  of  an  estate 
is  made,  the  court  must  be  satisfied,  by  the  oath  of  the 
executor  or  administrator,  or  otherwise,  that  all  State, 
county,  and  municipal  taxes,  legallv  levied  upon  personal 
propertv  of  the  estate,  have  been  fully  paid.  [In  effect 
April  IGth,  1880.] 

Similar  provision— Political  Code.  sec.  3752. 

Executor  paying  taxes— entitled  to  reimbursement,  My.  F.  Bep.  80, 

18S. 

ARTICLE  III. 
DiSTBIBUTIOIf  AND  PARTITION. 

$  1675.  Estate  in  common.    Commissioners. 

$  1676.  Partition  and  notice  thereof,  and  the  time  of  filing  petition. 

§  )677.  Estate  In  different  counties,  how  divided. 

1 1678.  Partition  may  be  macle,  although  some  of  the  heirs,  etc.,  have 

parted  with  their  Interest. 
S  1679.  Shares  to  be  set  out  by  metes  and  bounds. 
S  1680.  Whole  estate  may  be  assigned  to  one,  in  certain  cases. 

1 1681.  Payments  for  equality  of  partition,  by  whom  and  how. 

1 1682.  Estate  may  be  sold. 

S  ie8i<.  To  give  notice  to  all  persons  and  guardians  before  partition. 

Duties  of  commissioners. 
S  1684.  To  make  report,  and  partition  to  be  recorded. 
S  1685.  When  commissioners  to  make  partition-are  not  necessary. 
§  1686.  Advancements  made  to  heirs. 

§  1675.  When  the  estate,  real  or  personal,  assigned  by    1675 
the  decree  of  distribution  to  two  or  more  heirs,  devisees,  ^^^  ^ 
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or  legatees,  is  in  common  and  undivided,  and  the  respect- 
ive shares  are  not  separated  and  distinguished,  partition 
or  distribution  may  be  made  by  three  disinterested  per- 
sons, to  be  appointed  commissioners  for  that  purpose  by 
the  court,  who  must  be  duly  sworn  to  the  faithful  dis- 
charge of  their  duties.    A  certified  copy  of  the  order  of 
their  appointment,  and  of  the  order  or  decree  assigning 
and  distributiug  the  estate    must  be  issued  to  thetu  as 
tlieir  warrant,  aud  their  oatli  must  be  indorsed  tliereon. 
Upon  consent  of  the  parties,  or  when  the  court  deems  it 
proper  and  just,  it  is  sutlicient  to  appoint  one  comuiis- 
sioner  only,  who  has  the  same  authority  and  is  governed 
l>y  tlie  same  rules  as  if  three  were  appointed.     [In  effect 
July  16th,  1880.] 
Attorney  appointed  by  the  Court— sec.  1718. 

§  1676.  Such  partition  may  be  ordered  and  had  in  the 
1676  Suj)erior  Court  on  the  petition  of  any  person  interested. 

10?^  9  •'^^^  before  commissioners  are  appointed,  or  partition 
ordered  by  the  court  as  directed  in  this  chapter,  notice 
thereof  must  be  given  to  all  persons  interested  who  reside 
in  this  State,  or  to  their  guardians,  and  to  the  agents, 
attorneys,  or  guardians,  if  any  in  this  State,  of  such  as 
reside  out  of  this  State,  either  personally  or  by  public 
notice,  as  the  court  may  direct.  Tiie  petition  may  be  flled, 
attorneys,  guardians,  aud  agents  appointed,  and  notice 
given  at  any  time  before  the  order  or  decree  of  distribu- 
tion, but  the  commissioners  must  not  be  appointed  until 
the  order  or  decree  is  made  distributing  the  estate.  [  in 
effect  July  16th,  1880.] 

1877  §  1677.    If  the  real  estate  is  in  different  counties,  the 

ccp  court  may,  if  deemed  proper,  appoint  commissioners  for 

102  11  all,  or  different  commissioners  for  each  county.  The 
estate  in  each  county  must  be  divided  separately  anion^^ 
the  heirs,  devisees,  or  legatees,  as  if  there  was  no  otli«r 
estate  to  be  divided  ;  but  the  commissioners  first  appointt'd 
must,  unless  otherwise  directed  by  the  court,  make  divis- 
ion of  such  real  estate  wherever  situated  within  this 
State.    [In  effect  July  16th,  1880.] 

§  1678.  Partition  or  distribution  of  the  real  estate  may 
1678  be  made  as  provided  in  this  chapter,  although  some  of 

m  ^*  9  ^^®  original  heirs^  legatees,  or  devisees  may  have  con- 
veyed tneir  shares  to  otlier  persons,  and  such  shares  must 
be  assigned  to  the  person  holding  the  same,  in  the  same 
manner  as  tliey  otherwise  wou  d  nave  been  to  such  heirs, 
legatees,  or  devisees. 
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Person  holding  the  same— extends  to  assignees  of  alienees,  18  GaL 
99 ;  direct  distributiou  to  assignee  of  deceased  heir,  >iy.  P.  Rep.  232. 

§  1679.  When  both  distribution  and  partition  axe  made, 
the  several  shares  in  the  real  and  personal  estate  must  be 
set  out  to  eacli  individual  in  proportion  to  liis  right,  by 
uietes  and  bounds,  or  description,  so  that  the  same  can  be 
easily  distinguislied,  unless  two  or  more  of  the  parties  in- 
terested conseiit  to  have  their  shares  set  out  so  as  to  be 
held  by  them  in  common  and  undivided. 

§  1680.  When  the  real  estate  cannot  be  divided  with- 
out i^rejudice  or  inccmveiiience  to  the  owners,  the  court 
may  assign  the  whole  to  one  or  more  of  the  parties  en- 
titled to  share  tlierein.  wlio  will  accept  it,  always  pre- 
ferring the  males  to  the  females,  and  among  children, 
preferring  the  elder  to  the  younger.  'J  he  parties  accept- 
ing the  whole  must  pny  to  the  other  parties  interested 
their  just  proportion  uf  the  true  value  thereof,  or  secure 
the  same  to  their  satisfaction,  or  in  case  of  the  minority 
of  such  ]iarty,  then  to  the  satisfaction  of  his  guardian; 
and  the  true  value  of  the  estate  must  be  ascertained  and 
reported  hytlie  commissioners.  When  the  commissioners 
appointed  to  make  partition  are  of  the  opinion  that  the 
real  estate  cannot  be  divided  without  prejudice  or  incon- 
venience to  the  owners,  tliey  must  so  report  to  the  court, 
and  recommend  that  the  whole  be  assigned  as  herein  pro- 
vided, and  must  find  and  report  the  true  value  of  such 
real  e.state.  On  Tiling  the  report  of  the  commissioners, 
and  on  making  or  securing  the  payment  as  before  pro- 
vided, the  court,  if  it  appears  just  and  proper,  must  con- 
Urui  tlie  report,  and  thereupon  the  assignment  is  com- 
plete, and  the  title  to  the  whole  of  such  real  estate  vests 
m  the  person  to  whom  the  same  is  so  assigned.  [In  effect 
July  lOth,  1880.J 

§  1681.  When  any  tract  of  land  or  tenement  is  c£ 
greater  value  than  any  one's  share  in  the  estate  to  be 
divided,  and  canno'  be  divided  without  injury  to  the  same, 
it  luny  be  set  off  by  the  commissioners  appointed  to  make 
partition  to  any  of  the  parties  who  will  accept  it,  giving 
preference  as  prescribecl  in  the  preceding  section.  The 
party  accepting  must  pay  or  secure  to  the  others  such 
sums  as  the  commissioners  shall  award  to  make  the  par- 
tition equal,  and  the  commissioners  must  make  their 
award  accordingly:  but  such  partition  must  not  be  es- 
tablished by  the  court  until  the  sums  awarded  are  paid 
to  the  parties  entitled  to  the  same,  or  secured  to  their  sat- 
isfaction. 
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§  1632.  "When  it  appears  to  the  court,  from  the  com- 
missioners' report,  that  it  cannot  otherwise  b.j  fairly  di- 
vided and  should  be  sold,  the  ci)urt  may  order  the  sale  of 
the  whole  or  any  part  of  the  estate,  real  or  pergonal,  by 
the  executor  or  administrator  or  by  a  commissioner  ap- 
pointed for  that  purpose,  and  the  proct^eds  distributed. 
The  sale  must  be  conducted,  reported,  and  confirmed,  in 
the  same  manner  and  under  the  same  requirements  pro- 
vided in  article  four,  chapter  seven,  of  this  title. 

§  1633.  Before  any  partition  is  made  or  any  estate  di- 
1683  vided,  as  provided  in  this  chapter,  notice  must  be  given 

ccp  to  all  persons  interested  in  the  partition,  their  guardians, 

agents,  or  attorneys,  by  the  commissioners,  of  the  time  and 
]  lace  when  and  where  they  shall  proceed  to  make  parti- 
tion. The  commissioners  may  take  testimony,  order  sur- 
veys, and  take  such  other  steps  as  may  be  necessary  to 
enable  them  to  form  a  judgment  upon  t'  e  matters  beifore 
them. 

§  1684.  The  commissioners  must  report  their  proceed- 
ings, and  tlie  p  irtition  agreed  upon  by  them,  to  the  court, 
in  writing,  and  the  eonrt  may,  for  sufficient  rejisons,  set 
aside  the  report  And  commit  the  same  to  the  same  com- 
missioners, or  appoint  others;  and  when  such  report  is 
f.nally  conlirmed,  a  certilied  copy  of  tlio  judgment,  or  de- 
cree of  partition  made  thereon,  attested  by  the  clerk  under 
the  seal  of  the  Court,  must  be  recorded  in  the  offl<^e  of  the 
recorder  of  the  county  where  the  lands  lie.  [In  effect  July 
IGth,  1880.  J 

§  1685.  When  the  Court  makes  a  judgment  or  decree 
assigning  the  residue  of  any  estate  to  one  or  more  per- 
sons entith.'d  to  the  same,  it  is  not  necessary  to  appoint 
commissioners  to  make  partition  or  distribution  thereof, 
imless  the  ])arties  to  whom  the  assignment  is  decreed,  or 
some  of  them,  request  that  such  partition  be  made.  [In 
effect  July  IGth,  1880.] 

§  1686.   All  questions  as  to  advancements  made,  or  al- 
leged to  have  been  made,  by  the  decedent  to  his  heirs, 
c^  may  be  heard  and  determined  by  the  Court,  and  must  bd 

102  9  specified  in  the  decree  assigning  and  distributing  the  es- 
tate; and  the  final  judgment  or  decree  of  the  Court,  or  in 
case  of  appeal,  of  the  Supreme  Court,  is  binding  on  all 
parties  interested  in  the  estate.  [In  effect  July  16tn,  1880  ] 
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AXTICLEIT. 

AGKHTB  VOR  ABS^TT  OK  IXTKRSSTKD  PaKTISS.     DtSCHASOK  OV 
SXHXTOR  OK  ABXISklSTRATOB. 

S  101.  Coot  mar  apooint  aieeiit  to  take  possession  for  absentees. 
~  loe.  Airent  to  glTe  bood.  aud  his  cocopeusatiuu. 

lesL  rnclaimea  ectaxe.  how  dispose  of. 

1^1.  Wh«n  ml  and  pnsonal  property  of  absentee  to  be  sold. 

I€a&.  Liability  of  a^nt  on  hxs  ooimL 

less.  CertiUcate  to  claimant. 
S  10T.  Final  settleuienu  derne,  dlsdiaise* 
1 1688.  DiscOToy  of  propertf. 

§  1691.  THien  any  estate  is  assigned  or  distributed  by 
a  judgment  or  decree  of  the  conrt»  as  provideil  in  this 
chapter,  to  any  person  residing  out  of,  and  Iiaxiug  no 
agent  in  this  State,  and  it  is  necessary  that  some  pei^on 
should  *)e  aathorizeii  to  take  possession  and  charge  of  the 
same  for  the  benelit  of  such  absent  person,  the  court  may 
appoint  an  agent  for  that  purpose,  and  authorize  him  to 
take  charge  of  such  estate,  as  well  as  to  act  for  such  ab* 
sent  person  in  the  distribution. 

§  1692.  Tiie  agent  must  execute  a  bond  to  tlie  State  of 
California,  to  be  approved  by  the  court,  or  a  judge  thereof, 
conditioned  that  he  shall  faitlifully  manage  and  account 
for  the  estate.  The  court  anpuiutliig  such  agent  may  al- 
low a  rea.Houabie  sum  out  ot  the  profits  of  the  estate  for 
his  services  and  expenses.    [lu  effect  July  IGth,  1880.  J 

§  1693.  Wlien  personal  prop>erty  remains  in  tlte  Imnda 
of  the  agent  unclaimed  for  a  year,  antl  it  appears  to  the 
court  that  it  is  for  the  benefit  of  tltase  interested,  it  shall 
be  sold  under  the  onler  of  the  court,  and  the  proceeds, 
after  deducting  the  expenses  of  the  sale  allowed  by  the 
court,  must  be  p.id  into  the  State  treasury.    When  tlie 

Sayment  is  made,  the  agent  must  take  from  the  treasury 
upticate  receipts,  one  of  which  he  must  tile  iu  the  otlice 
of  the  controller,  and  the  other  iu  the  court.  [  Ln  effect 
July  16th,  1880.1 

Paid  into  the  State  Treasury— bat  not  distributed  among  the  other 
heirs,  6  Cal.  418. 

§  1694.  The  agent  must  render  the  court  appoiuting 
him,  annually,  an  account,  showing  :  * 

1.  The  value  and  character  of  the  property  received  by 
him,  what  portion  thereof  is  still  on  hand,  what  sold,  and 
for  what ; 

2.  The  income  derived  therefrom ; 

a.  The  taxes  and  assessments  imposed  thereon,  for 
what,  and  whether  paid  or  unpaid; 
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4.  Expenses  incurred  in  the  care,  protection,  and  man- 
agement thereof,  and  whether  paid  or  unpaid.  When 
liled,  tlie  court  may  examine  witnesses  and  take  proofs 
in  regard  to  the  account;  and.if  satisfied  from  such  ac- 
counts and  proofs  that  it  will  be  for  the  benefit  and  ad- 
vantage of  tne  persons  interested  therein,  the  court  may, 
by  order,  direct  a  sale  to  bo  m  de  of  the  whole  or  such 
p  irts  of  the  real  or  personal  iiroperty  as  shall  appear  to 
be  proper,  and  the  purchase  money  to  be  deposited  in  the 
State  treasury.     [In  effect  Ju  y  16th,  1880. 1 

§  1695.  The  agent  is  liable  on  his  l>ond  for  the  care 
and  }>reservation  of  the  estate  i^hi  e  in  his  hands,  and  for 
tlie  payment  of  the  proceeds  of  the  sale  as  required  in 
the  preceding  sections,  and  may  be  sued  thereon  by  any 
person  interested. 

§  1696.  When  any  person  appears  and  claims  the 
money  paid  into  the  treasury,  the  court  making  the  dis- 
tribution must  inquire  into  such  claim,  and  being  tirst  sat- 
isfied of  his  right  thereto,  must  grant  him  a  certilirate  to 
that  effect,  under  its  seal ;  and  upon  the  presentation  of 
the  certiticate  to  him,  the  controller  must  draw  his  war- 
rant ou  the  treasurer  for  the  amount.  [In  effect  July  IGlh, 
1880.  J 

§  1697.  When  the  estate  has  been  fully  administered, 

1697    and  it  is  shown  by  the  executor  or  administrator,  by  the, 

cep     i>roduction  of  satisfactory  vouchers,  that  he  has  paid  all 

93  463  sums  of  money  due  from  him,  and  delivered  up,  under 

the  order  of  the  court,  all  the  property  of  the  estate  to 

the  parties  entitled,  and  performed  all  the  acta  lawfully 

required  of  him,  the  court  must  make  a  judgment  or 

decree  discharging  him  from  all  liability  to  be  incurred 

thereafter. 

Pai4  all  sQxns— of  money  due  to  distributees,  in  contempt  other* 
wise,  53  Cal.  204. 

Delivered  property  of  estate— to  distributees,  54  Cal.  302. 

Discharge  of  executor,  etc.— allowance  of  final  account  Is  not,  51 
Cal.  U\>:  afterward,  uo  lunger  represents  the  estate,  24  Cal.  4i>l. 

Discharge  of  guardian— 36  Cal.  651. 

§  1698.  The  final  settlement  of  an  estate,  as  in  this 
chapter  provided,  shall  not  prevent  a  subsequent  issue  of 
letters  testamentary,  or  of  administration,  or  of  adminis- 
tration with  the  will  annexed,  if  other  property  of  the 
estate  be  discovered,  or  if  it  become  necessary  or  proper 
for  any  cause  that  letters  should  be  again  issued.  [In 
effect  July  1st,  1874.1 
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§  1699.  Where  any  tmst  has  been  created  by  or  nnder  any 
"will  to  continue  after  distribution,  the  Superior  Court  shall 
not  lose  jurisdiction  of  the  estate  bv  final  distribution,  but 
shall  retain  jurisdiction  thereof  for  the  purpose  of  the  settle- 
ment of  accounts  under  the  trost.  And  any  trustee  created 
by  any  will,  or  appointed  to  execute  any  trust  created  by  afcy 
will,  may  from  time  to  time,  pending  the  execution  of  his 
trust,  or  may  at  the  termination  thereof,  render  and  pray 
for  the  settlement  of  his  accounts  as  such  trustee  before  the 
Superior  Court  in  which  the  will  was  probated,  and  in  the 
manner  provided  for  the  settlement  of  tue  accounts  of  execu- 
tors and  administrators.  The  trustee,  or  in  the  case  of  his 
death,  his  legal  representatives,  shall  for  that  purpose  present 
to  the  court  his  petition  setting  forth  his  accounts  in  detail; 
and  upon  the  filing  thereof,  the  court  or  judge  shall  fix  a  day 
for  the  hearing,  and  a  citation  shall  be  issued,  citing  all  the 
beneficiaries  of  the  said  trust  to  appear  and  show  cause  why 
the  account  should  not  be  allowed ;  such  citatioa  shall  be  per- 
sonally served  upon  all  the  beneficiaries  in  tho  State,  in  the 
manner  provided  for  the  service  of  summons  in  civil  aciiono, 
and  shall  be  served  upon  all  the  beneficiaries,  who  shal  ap- 
pear by  affidavit  to  be  absent  from  the  Btate,  by  publication  m 
such  manner  as  the  court  or  judge  may  order,  for  not  less 
than  two  months.  And  any  such  trustee  toaay,  in  the  discre- 
tion of  the  court,  upon  application  of  any  beneficiary  of  the 
trust,  be  ordered  to  appear  and  render  his  account,  after 
being  cited  by  service  of  citatiun  as  provided  for  the  service 
of  summons  in  civil  cases.  Upon  the  filing  of  the  account  so 
ordered  the  same  proceedin<rs  for  the  hearing  and  settlement 
thereof  shall  be  had  as  are  hereinabove  provided.  [In  effect 
March  19,  1889.] 

§  1700.  On  all  such  accountings  the  court  shall  allow  the 
trustee  or  trustees  the  proper  expenses  and  such  compensa- 
tion for  services  as  the  court  may  adjudge  to  be  just  and  rea- 
sonable, and  shall  apportion  such  compensation  among  the 
trustees  according  to  the  services  rendered  by  them  respect- 
ively, and  may  in  its  discretion  fix  a  yearly  cooipensation  lor 
the  trustee  or  trusteps  to  continue  as  long  as  the  court  may 
judge  proper.    [In  effect  March  19, 1889.] 

§  1701.  From  a  decree  settling  such  account  appeal  may 
be  taken  in  the  manner  provided  tor  an  appeal  from  a  decree 
settling  the  account  of  an  executor  or  administrator.  The  de- 
cree of  the  Superior  Court,  if  affirmed  on  appeal  or  becoming 
final  without  appeal,  shall  be  conclusive.  [In  e£fect  March 
19, 1889.J 
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CHAPTER  XII. 

OF  ORDERS,  DECREES,  PROCESS.  MUHTTES.. 
RECORDS,  TRIALS,  AND  APPEALS. 

9  1704.  Orders  and  decrees  to  be  entered  in  minutes. 

S  1705.  Uo\vorte!ipub]icationtobemadc. 

*^  17(M>.  Recorded  (lecree  or  order  to  impart  notice  from  date  of  flilaig:. 

S  i;u7.  Citation,  how  directed  and  wliat  to  contain. 

^  1708.  Citation,  how  Issued. 

ji  I70;».  Citjulon.  how  served. 

jt  1710.  l'er^onal  not  ice  given  by  citation. 

$  171 1.  Citation  i()  be  served  five  days  before  return. 

S  1712.  One  duscript  loa  of  real  estate  sought  to  be  sold  being  pabUshetI». 

Is  sufficient  for  all  purposes. 
S  1713.  RnU'S  of  practice  generally. 
I  17U.  New  trials  an<l  appeals. 
$  I71».  Within  what  liuie  appeal  must  be  taken. 
(  i71H.  Issnos  Joined  in  ]*robate  Court,  how  tried  and  disposed  of. 
$  1717.  Court  to  try  caso  when  no  jury  is  demanded.    Uow  and  what 

Issues  to  1)0  tried. 
I  1718.  Court  to  appoint  attorney  for  minor  or  absent  heirs,  deviseeSr 

legatees,  or  ci-editors,  when,  and  what  compensation  lie  i» 

to  receive. 
<  1710.  Decrco  relai  ive  to  homestead,  and  effect  tliereof. 
i  irjO.    Costs.  i»y  wnom  paid  In  certain  cases. 

!I721.    Executor,  etc.,  to  be  removed  when  committed  for  contempt. 
17*23.    Service  II nou  guardian. 
1723.   Tenninaiiou  or  life  estate. 

§  1704.  Orders  and  decrees  made  by  the  court,  or  a 
judge  thereof,  in  probate  proceedings,  need  not  recite  the 
<.'xistence  of  facts,  or  the  performance  of  acts,  upon  which 
ihe  jurisdictiou  of  the  court  or  judge  may  depend,  but  it 
8hall  only  be  necessary  that  they  contain  the  mutters  or- 
dered or  adjudged,  except  as  otlierwise  provided  in  this 
title.  All  orders  and  decrees  of  the  court  or  judge  must 
be  entered  at  length  in  the  minute  book  of  the  court. 
[In  effect  July  IGth,  1880.] 
Interpretation  of  section— ^1  CaL  146. 

§  1705.  When  any  publication  is  ordered,  such  publi- 
cation must  be  made  daily,  or  otherwise  as  ottuu  during 
the  prescribed  period  as  the  paper  is  regularly  issutul,  im- 
less  otherwise  provided  in  this  title.  The  court,  or  a  judge 
thereof,  may,  however,  order  a  less  number  of  publica- 
tions during  the  period.     [lu  effect  July  IGth,  1880.J 

Affidavit  of  pnblication— sees.  2010, 2011. 

Order  directing  publication— particularity  of,  51  CaL  14ft. 
-  CODJB  Civ.  P&oo.— 40. 


> 


1706-14  ORDERS,  DECREES,  ETC.  542 

§  1706.  When  it  is  provided  in  this  title  that  any  order 
or  decree  of  the  court,  or  a  judge  thereof,  or  a  copy 
thereof,  must  be  recorded  in  the  office  of  the  county 
recorder,  from  the  time  of  filing  the  same  for  recorci, 
notice  is  imparted  to  all  persons  of  the  contents  thereof. 
[In  efifect  July  16th,  1880.] 

§  1707.  Citations  must  be  directed  to  the  person  to  be 
cited,  signed  by  the  clerk  and  issued  under  the  seal  of  the 
court,  and  must  contain — 

1.  The  title  of  the  proceeding; 

2.  A  brief  statement  of  the  nature  of  the  proceeding; 

3.  A  direction  that  the  person  cited  appear  at  a  time 
and  place  specified. 

§  1708.  The  citation  may  be  issued  by  the  clerk  upon 
the  application  of  any  party  without  an  order  of  the 
judge,  except  in  cases  in  which  such  order  is  by  the  pro- 
visions of  this  title  expressly  required. 

§  1709.  The  citation  must  be  served  in  the  same  man- 
ner as  a  summons  in  a  civil  action. 

Service  of  citation— time  for,  sec.  1711;  same  manner  as  sommons  tn 
%  civil  action,  see  sec.  410  et  $eq. 

§  1710.  Wlien  personal  notice  is  rec|uired,  and  no  mode 
of  giving  it  is  prescribed  in  this  title,  it  must  be  given  by 
citation. 

^  1711.  When  no  other  time  is  specially  prescribed  in 
this  title,  citations  must  be  served  at  least  five  days  be- 
fore the  return  day  thereof. 

§  1712.  When  a  complete  description  of  the  real  prop- 
erty of  an  estate  sought  to  be  sola  has  been  given  and 
published  in  a  newspaper,  as  required  in  the  order  to  show 
cause  why  the  sale  should  not  be  made,  such  description 
need  not  be  published  in  any  subsequent  noiice  of  sale  or 
notice  of  a  petition  for  the  confirmation  thereof;  it  is  suf- 
ficient to  refer  to  the  description  contained  in  the  publi- 
cation of  the  first  notice,  as  being  proved  and  on  file  in 
the  court. 

1710  §  1713.  Except  as  otherwise  provided  in  this  title,  the 

(jpp  provisions  of  part  two  of  this  Code  are  applicable  to  and 

98  623  constitute  the  rules  of  practice  in  the  proceedings  men- 

1713  ^<^^®^  ^^  ^^^  title. 

cop 

108  94      §  1714.  The  provisions  of  part  two  of  this  Code,  relative 
to  new  trials  and  appeals— except  in  so  far  as  they  are 

•171/1 
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incoDSistent  with  the  provisions  of  this  title^apply  to 
the  proceedings  mentioned  in  this  title. 

§  1715.  The  appeal  mast  be  taken  within  sixty  days 
after  the  order,  decree,  or  judgment  is  entered.  ^'l^ 

Appeals  from  Superior  Coorts— in  proljate  matters,  sec.  963,  sabd.  S.  93  g21 
Within  sixty  days—Estate  of  Bums,  Feb.  28tli,  1880, 5  Pac.  C.  L.  J.  49.  95  672 
Parties  aggrieved— may  appeal,  40  Gal.  463. 

§  1716.  All  issues  of  fact  joined  in  probate  proceedings   I'^^l* 
muHt  be  tried  in  conformity  with  the  requirements  of   ^^R, 
article  two,  chapter  two,  of  this  title,  and  in  all  such  pro-   gg  553 
ceedings  the  party  affirming  is  plaintiff,  and  the  one  deny- 
ing or  avoiding  is  defendant.    Judgments  therein,  on  the 
issue  joined,  as  well  as  for  costs,  may  be  entered  and  en- 
forced by  execution  or  otherwise  by  the  court,  as  in  civil 
actions.    [In  effect  July  16th,  1880. J 

Trial  of  issues— see  see.  1717. 

Judgment— sec.  664n. 

Ezeoution— «ec.  684n. 

§  1717.  If  no  jury  is  demanded,  the  court  must  try  the    17.7 
issues  joined.    It  on  written  demand  a  jury  is  called  by     ecu 
either  party,  and  the  issues  are  not  sufficiently  made  up  %  1x4 
by  the  written  pleadings  on  file,  the  court,  on  due  notice 
to  the  opposite  party,  must  settle  and  frame  the  issues  to 
be  tried,  and  submit  the  same,  together  with  the  evidence 
of  each  party,  to  the  jury,  on  which  they  must  render  a 
verdict.  Either  may  move  for  a  new  trial,  upon  the  same 
grounds  and  errors,  and  in  like  manner,  as  provided  in 
this  Code  for  civil  actions. 

New  trials— see  sec.  1714. 

§  1718u  At  or  before  the  hearing  of  petitions  and  con- 
tests for  the  probate  of  wills;  for  letters  testamentary  or  ^™ 
of  administration:  for  sales  of  real  estate,  and  contirma-  93  ^29 
lions  thereof;  settlements,  partitions,  and  distributions  of 
estates,  setting  apart  homesteads,  and  all  other  proceed- 
ings where  all  tlie  parties  interested  in  the  estate  are  re- 
<^iiired  to  be  notified  thereof;  the  court  may,  in  its  discre- 
tion, apiK)int  some  competent  attorney-at-law  to  represent 
in  all  such  proceedings  the  devisees,  legatees,  heirs,  or 
creditora  of  the  decedent,  who  are  minors  and  have  no 
general  guardian  in  the  county,  or  who  are  non-residents 
of  the  State;  and  those  interested  who,  though  they  are 
neither  such  minors  or  non-residents,  are  unrepresented. 
The  order  must  specify  the  names  of  the  parties  so  far  as 
known  for  whom  the  attorney  is  appointed,  wlio  is  therebv 
authorized  io  represent  tiuch  parties  in  all  such  proceed- 
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ings  had  subsequent  to  Lis  appointment.  The  attorney 
may  receive  a  fee,  to  be  fixed  by  the  court,  for  his  serv- 
ices, which  must  be  paid  out  of  the  funds  of  the  estate  as 
necessary  expenses  of  administration,  and  upon  distribu- 
tion may  be  charged  to  the  party  represented  by  the  at- 
torney. If,  for  any  cause,  it  becomes  necessary,  the 
court  may  substitute  another  attorney  for  the  one  first  ap- 

S Dinted,  in  which  case  the  fee  must  be  proportionately 
ivided.  Tlie  non-appointment  of  an  attorney  will  not 
affect  the  validity  of  any  of  the  proceedings.  [In  effect 
July  16th,  1880.] 

Attorney  for  absent  heirs— fees  of,  96  Cal.  2T8;  43CaI.643:  citnnot 
waive  minor's  riijhts,  My.  P.  Bep.  6 :  cannot  institute  proceedings  for 
revocation  of  probate.  My.  P.  Rep.  7S. 

§  1719.  When  a  judgment  or  decree  is  made,  setting^ 
frpart  a  homestead,  coniirming  a  sale,  making  distribu- 
tion of  real  property,  or  determining  any  other  matter  af- 
fecting the  title  to  real  property,  a  certified  copy  of  the 
same  must  be  recorded  in  the  office  of  the  recorder  of  the 
county  in  which  the  property  is  situated.  [In  effect  July 
Ut,  1874.  J 

,-^        §  1720.  When  it  is  not  otherwise  prescribed  in  this 
ecD    *^*"®»  *^®  Superior  Court,  or  the  Supreme  Court  on  ap- 
93  s^j  peal,  may,  in  its  discretion,  order  costs  to  be  paid  by  any 
party  to  the  proceedings,  or  out  of  the  assets  of  the  es- 
tate, as  justice  may  require.    Execution  for  the  eosts  may 
issue  out  of  the  Superior  Court.  [In  effect  July  16th,  1880.} 
Oosts  against  ezecator-K)r  administrator,  sec.  1509. 

Costs— when  paid  ont  of  tbe  estate.  47  Cal.  450 :  on  contest  of  wlD. 
before  Code,  19  CaL  388 :  on  appeal.  Estate  of  Barton,  June  Itttb,  1880, » 
Pac.C.L.J.511. 

§  1721.  Whenever  an  executor,  administrator,  or  ffuard- 
ian  is  committed  for  contempt  in  disobeying  any  lawful 
order  of  the  court,  or  a  judge  thereof,  and  has  remained  in 
custody  for  thirty  days  without  obeyiirg  such  order,  or 
purging  himself  otherwise  of  the  contempt,  the  court 
naay,  by  order  reciting  the  facts^  and  without  further 
showing  or  notice,  revoke  his  letters  and  appoint  some 
other  person  entitled  thereto  executor,  administrator,  or 
guardian  in  his  stead.    [In  effect  July  IGlh^  1880.] 

Imprisonment  of  ezecntor— for  not  paying  over  the  dlstribnted 
shares  of  the  estate,  My.  P.  Bep.  160;  and  see  53  Cal.  204.  . 

§  1722.  Whenever  an  infant,  insane,  or  incompetent 
person  has  a  guardian  of  his  estate  residing  in  this  State, 
personal  service  upon  the  guardian  of  any  process,  notice, 
or  order  of  the  court  concerning  the  estate  of  a  deceased 
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person  in  which  the  ward  is  interested,  is  equivalent  to 
service  upon  the  ward,  and  it  is  the  duty  of  tho  guardian 
to  attend  to  the  interests  of  the  ward  in  the  matter.  Such 
guardian  may  also  appear  for  liis  ward  and  waive  any 
process,  notice,  or  order  to  sliow  cause  whicli  an  adult  or 
a  person  of  sound  mind  might  do.  [In  effect  July  lGth» 
18^.] 

§  1723.  If  any  person  has  died,  or  shall  hereafter  die,  1723 
who  at  the  time  of  his  death  was  the  owner  of  a  life  es-  ,^^ 
tate,  which  terminates  by  reason  of  the  death  of  such  j^er-  ^ 
son,  any  person  interested  in  tho  property,  or  in  the  title 
thereto,  in  which  such  life  estate  was  held,  may  lUe  in  the 
Superior  Court  of  the  county  in  which  the  property  is 
situated,  his  verified  petition,  setting  forth  such  facts, 
and  thereupon,  and  after  such  notice,  by  publication  or 
otherwise,  as  tlie  court  may  order,  the  court  shall  hear 
such  petition  and  the  evidence  offered  in  support  thereof, 
and  if,  upon  such  hearing,  it  shall  appear  that  such  life 
estate  of  such  deceased  person  absolutely  terminated  by 
r>'ason  of  his  death,  the  court  shall  make  a  decree  to  that 
i-ilect,  and  thereupon  a  certitied  copy  of  such  decree  may 
be  recorded  in  the  office  of  the  county  recorder,  ana 
thereafter  shall  have  the  same  effect  as  a  final  decree  of 
distributioiL  so  xecorded.    [la  effect  March.  1th » 1881  ] 
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CHAPTER  Xni. 
OF  PUBLIC  ADMINISTRATOR 

{  rrZB.  What  estates  to  be  administered  by  public  administrator. 

I  1727.  Public  administrator  to  obtain  letters,  when  and  how.    His 

bond  and  oath. 
S  1728.  Duty  of  persons  in  whose  house  any  stranffer  dies. 
S  1729.  MiLst  return  Inventory  and  administer  estates  according  to  this 

tlUe. 
S  1730.  When  another  person  is  appointed  administrator  or  executor, 

Rublio  administrator  to  deliver  up  the  estate, 
offlcei-s  to  give  notice  of  waste  to  public  administrator. 
1733.  Suits  for  property  of  decedents. 

1733.  Order  to  examine  party  charged  with  embezzling  estate. 

1734.  Piuiishment  for  refusing  to  attend. 
1785.  Order  on  public  administrator  to  account. 
1736.  Every  six  mouths  to  make  and  publish  return  of  condition  of 

estate. 
S  1737.  When  there  are  no  heirs  or  claimants,  moneys  and  effects  paid 

to  county  treasurer,  etc. 
S  1788.  Not  to  be  interested  in  the  pajrments  for  or  on  account  of  es- 
tates in  bis  hands. 
S  1739.  When  to  settle  with  county  clerk,  and  how  unclaimed  estate 

disposed  of. 
S  1740.  I*roceedin]Er8,howandby  whom  Instituted,  against  public  ad- 
ministrator failing  to  pay  over  money  as  ordered. 
il741.  Fees  of  ofQcers,  when  and  by  whom  paid. 
1742.  Public  administrator  to  administer  oaths. 
1743.  Preceding  chapters  applicable  to  public  administrator. 

§  1726.  Every  public  administrator,  dnly  elected,  com- 
missioned, and  qualified,  must  take  cliarge  of  the  estates 
of  persons  dying  within  his  county  as  follows: 

1.  Of  the  estate  of  decedents  for  which  no  administra- 
tors are  appointed,  and  which,  in  consequence  thereof, 
are  being  wasted,  uncared  for,  or  lost; 

2.  Of  tue  estates  of  decedents  who  have  no  known  heirs; 

3.  Of  the  estates  ordered  into  his  hands  by  the  court; 
and 

4.  Of  the  estates  upon  which  letters  of  administration 
have  been  issued  to  him  by  the  court.  [In  effect  July 
16th,  1880.] 

§  1727.  Whenever  a  public  administrator  takes  charge 
of  an  estate,  which  he  is  entitled  to  administer  without  let- 
ters of  administration  being  issued,  or  under  order  of  the 
court,  he  must,  with  all  convenient  dispatch,  procure  let- 
ters of  administration  thereon,  in  like  manner  and  on  like 
proceedings  as  letters  of  administration  are  issued  to 
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other  persons.  His  official  bond  and  oath  are  in  lien  of 
the  aoininistrator's  bond  and  oath,  but  when  real  estate  is 
ordered  to  be  sold,  another  bond  may  be  required  by  the 
court. 

Letten  of  administration— need  of  irrantloff,  to  public  adminis- 
trator, 7  Cal.  215 ;  11  Cal.  120;  17  Cal.  233:  U  Cal. m :  continue  in  force 
after  ofBoe  expires,  li  CaL  120;  53  Cal.  259:  but  estate  must  be  deliv- 
ered to  auottaer  appointee,  sees.  1730, 1735. 

Bond  on  sale  of  real  estate— sec.  1389. 

Bondsmen  of  public  administrator— liable  after  term  expires,  5S 
Cal.  250. 

§  1728.  "Whenever  a  stranger,  or  person  without  known 
heirs,  dies  intestate  in  the  house  or  premises  of  another,  the 
I>ossessor  of  such  premises,  or  any  one  knowing  tho  facts, 
miLstgive  immediate  notice  tliereof  to  the  public  admin- 
istrator of  the  county;  and  in  default  of  so  doing,  he  is 
liable  for  any  damage  that  may  be  sustained  thereby,  to 
be  recovered  by  the  public  administrator,  or  any  party  in- 
terested. 

§  1729.  The  public  administrator  must  make  and  re- 
turn  a  perfect  inventory  of  all  estates  taken  into  his  pos- 
session, administer  and  account  for  the  same  according  to 
the  provisions  of  this  title,  subject  to  the  control  and 
directions  of  the  court.    [In  effect  July  IGth,  lb80.] 

Failure  to  file  inventory,  etc.— ground  for  revocation  of  letters, 
My.  P.  Rep.  251. 

P  1730.  If,  at  any  time,  letters  testamentary  or  of  ad- 
ministration are  regularly  granted  to  any  other  person  on 
au  estate  of  which  the  public  administrator  lias  charge, 
be  must,  under  the  order  of  the  court,  account  for,  pay, 
and  deliver  to  the  executor  or  administrator  thus  ap« 
pointed,  all  the  money,  property,  papers,  and  estate  of 
every  kind  in  his  possession  or  under  his  control.  [In  ef- 
fect July  16th,  1880.  | 

Authority  of  pal^o  adminiirtrator— continues  after  term  until  new 
appointment,  11  CaL  120. 

§  1731.  All  civil  officers  must  inform  the  public  ad- 
ministrator of  all  property  known  to  them,  belonging  to 
a  decedent,  which  is  liable  to  loss,  injury,  or  waste,  and 
which,  by  reason  thereof;  onght  to  be  in  possession  of  the 
public  aaministrator. 

§  1732.  The  public  administrator  must  institute  all 
auitH  and  prosecutions  necessary  to  recover  the  property, 
debts,  papers,  or  other  estate  of  the  decedent. 
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§  1733.  When  the  publio  administrator  complains  to 
the  Superior  Court,  or  a  judge  thereof,  on  oath,  that  any 

Eerson  has  concealed,  embezzled,  or  disposed  of,  or  has  in 
is  possession  any  money,  goods,  property,  or  effects,  to 
the  possession  of  which  such  administrator  is  entitled  in 
his  official  capacity,  the  court  or  judge  may  cite  such  per- 
son to  appear  before  the  court,  and  may  examine  hka,  on 
oath,  touching  the  matter  of  such  complaint.  [In  effect 
July  16th,  1880.] 
Oitation-flec8. 1707-1711. 

§  1734.  All  such  interrogatories  and  answers  must  be 
reduced  to  writing  and  signed  by  the  party  examined, 
and  filed  in  the  court.  If  the  person  so  cited  refuses  to 
appear  and  submit  to  such  examination,  or  to  answer 
such  interrogatories  as  may  be  put  to  him  touching  the 
matter  of  such  complaint,  the  court  may  commit  him  to 
the  county  jail,  there  to  remain,  in  close  custody,  until  he 
submits  to  the  order  of  the  court.  [In  effect  July  IGth, 
1880.] 

Contempt— sees.  1209, 1219. 

§  1735.  The  court  may,  at  any  time,  order  the  public 
administrator  to  account  for  and  deliver  all  the  money 
and  property  of  an  estate  in  his  hands  to  the  heirs,  or  to 
the  executors  or  administrators  regularly  appointed.  [In 
effect  July  16th,  1880.  J 

§  1736.  The  publio  administrator  must,  once  in  every 
six  months,  make  to  the  Superior  Court,  under  oath,  a 
return  of  all  estates  of  decedents  which  have  come  into 
his  hands,  the  value  of  the  same,  the  money  which  has 
come  into  his  hands  from  such  estate,  and  what  he  has 
done  with  it,  and  the  amount  of  his  fees  and  exi>enses  in- 
curred, and  the  balance,  if  any,  remaining  in  his  hands; 
publish  the  same  six  times  in  some  newspaper  published 
in  the  county,  or  if  there  is  none,  then  post  the  same,  legi- 
bly written  or  printed,  in  the  office  of  the  county  clerk  of 
the  county,    itn  effect  July  16th,  1880.] 

Semi-annual  statement— of  affairs  of  estate,  etc.,  neglect  caases 
revocation  of  letters.  My.  P.  Sep.  251. 

Publication— sec.  170S. 

§  1737.  It  is  the  duty  of  every  pnblio  administrator,  as 
soon  as  he  shall  receive  the  same,  to  deposit  twith  the 
county  treasurer  of  the  county  in  which  the  probate  pro- 
ceedings are  pending,  all  moneys  of  the  estate  not  required 
for  the  current  expenses  of  the  administration;  and  such 
moneys  may  be  drawn  upon  the  order  of  the  executor  or 
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administrator,  countersigned  by  a  superior  judge,  when 
required  for  the  purposes  of  administration.  It  shall  be 
the  duty  of  the  county  treasurer  to  receive  and  safely 
keep  all  such  moneys,  and  pay  them  out  upon  the  order 
of  the  executor  or  administr  I  tor,  when  countersigned  by 
a  superior  judge,  and  not  otherwise,  and  to  keep  an  ac- 
count with  such  estate  of  all  moneys  received  and  paid 
to  him;  and  the  county  treasurer  shall  be  allowed  one 
per  cent,  upon  all  moneys  received  and  kept  by  him,  and 
no  greater  tees  for  any  services  herein  provided ;  and  for 
the  safe  keeping  and  payment  of  all  such  moneys,  as 
herein  provided,  the  said  treasurer  and  his  sureties  shall 
be  responsible  upon  his  oflScial  bond.  The  moneys  thus 
deposited  may,  upon  order  of  the  court,  be  invested, 
pending  the  proceedings,  in  securities  of  the  United 
States,  or  of  this  State,  when  such  investment  is  deemed 
.by  the  court  to  be  for  the  best  interests  of  the  estate. 
After  a  tlnal  settlement  of  the  affairs  of  any  estate,  if 
there  be  no  heirs,  or  other  claimants  thereof,  the  county 
treasurer  shall  pay  into  the  State  treasury  all  moneys  and 
effects  in  his  hands  belonging  to  the  estate,  upon  order  of 
the  court;  and  if  any  such  moneys  and  effects  escheat  to 
the  State,  they  must  be  disposed  of  as  other  escheated 
estates.    [In  ^ect  July  16th,  1880.] 

Depositing  money  in  county  treasury,  etc.— failure  causes  revo* 
cation  of  letters,  My.  P.  Bep.  251. 
Hscheated  estates— sees.  126^1272. 

§  1738.  The  public  administrator  must  not  be  inter- 
ested in  the  expenditures  of  any  kind  made  on  account  of 
any  estate  he  administers,  nor  must  he  be  associated  in 
business  or  otherwise  with  any  one  who  is  so  interested, 
and  he  must  attach  to  his  report  and  publication,  made  in 
accordance  with  the  preceding  section,  his  affidavit  to  that 
effect. 

§  1739.  Public  administrators  are  required  to  account 
under  oath,  and  to  settle  and  adjust  their  accounts  re- 
lating to  the  care  and  disbursement  of  money  or  property 
belonging  to  estates  in  their  hands,  with  the  county 
clerks  of  their  respective  counties,  on  the  lirst  Monday  in 
each  month;  and  they  must  pay  to  the  county  treasurer 
any  money  remaining  in  their  hands  of  an  estate  un- 
claimed, as  provided  in  sections  sixteen  hundred  and 
ninety-three  to  sixteen  hundred  and  ninety-six,  both  in« 
elusive. 

§  1740.  Wlien  it  appears,  from  the  returns  made  in 
pursoance  of  the  foregoing  sections,  that  any  money  re- 
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mains  in  the  hands  of  the  public  administrator  (after  a 
£nal  settlement  of  the  estate)  anclaimed,  which  should  be 
paid  over  to  the  county  treasurer,  the  Superior  Court,  or  a 
judge  thereof,  must  order  the  same  to  be  paid  over  to  the 
•county  treasurer;  and  on  failure  of  the  public  adminis- 
trator to  comply  with  the  order  within  ten  days  after  the 
flame  is  made,  the  district  attorney  for  the  county  must 
immediately  institute  the  requisite  legal  proceedings 
against  the  public  administrator  for  a  judgment  against 
him  and  the  sureties  on  his  official  bond,  in  the  amount  of 
money  so  withheld,  and  costs.    [In  effect  July  IGth,  1880.] 

§  1741.  The  fees  of  all  officers  chargeable  to  estates  in 
the  hands  of  public  administrators,  must  be  paid  out  of 
the  assets  thereof  so  soon  as  the  same  come  into  his  liauds. 

§  1742.  Public  administrators  may  administer  oaths 
in  regard  to  all  matters  touching  the  discharge  of  their 
duties,  or  the  administration  of  estates  in  their  hands. 

Administration  of  oaths— fiec.  2093  et  seq. 

§  1743.  When  no  direction  is  given  in  this  chapter  for 
the  government  or  guidance  of  a  public  administrator  in 
the  discharge  of  his  duties,  or  for  the  administration  of  au 
estate  in  his  hands,  the  provisions  of  tbe  preceding  chap* 
ters  oi  this  title  must  govern. 
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CHAPTER  XIV. 
OF  GUARDIAN  AND  WARD. 

I.   Guardians  of  Miwors. 

II.     GUABDIANS  OP  INSANE  AND  INCOMPETENT  PEB80NS. 

m.   The  Powkrs  and  Duties  of  Guardians. 

rv.   The  Sale  of  Property  and  Dispositioit  oi*  Pbo> 

ceeds. 
V,  Non-Resident  Guardians  and  Wards. 
VI.  General  and  Miscellaneous  Provisions. 

ABTICLE  I. 
Guardians  of  Minors. 

1747.  Jndge  to  appoint  guardianB,  when,  and  ou  wliat  potItl6n. 

1748.  Wben  minor  may  nominate  guardian;  when  not. 

1749.  When  appointment  may  be  made  by  judge,  when  minor  Is  OTsr 

fourteen. 

1750.  Nomination  by  minora  after  arriving  at  fourteen. 

1751.  Father  or  mother  entitled  to  guardianship. 

1752.  Minor  having  no  father  or  mother. 

1753.  Powers  and  duties  of  guardian. 

1754.  Bond  of  guardian,  conditions  of. 

1755.  Probate  Judge  may  insert  conditions  In  order  appolntiiig 
guardian. 

1756.  Letters  of  guardianship  and  bond  of  guardian  to  be  recorded. 

1757.  Maintenance  of  minor  out  of  income  of  his  own  property. 

1758.  Guardian  to  give  bond.    Powers  limited. 
1769.  Power  of  courts  to  appoint  guardians  and  next  friend  not  im> 

paired. 
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§  1747.  The  Superior  Court  of  each  county,  when  it  ajj- 
^u  fs  necessary  or  convenient,  may  appoint  guardians  for  ^J*I 
the  persons  and  estates,  or  either  of  them,  or  minors  who  95  3^7 
ha^'e  no  guardian  legally  appointed  by  will  or  deed,  and 
wJ'o  are  inhabitants  or  residents  of  the  county,  or  who 
reside  without  the  State  and  have  estate  within  the 
county.  Such  appointment  may  be  made  on  the  petition 
ol  a  relative  or  other  per^n  on  belialf  of  the  minor,  or  on 
tJie  petition  of  the  minor,  if  fourteen  years  of  age.  Be- 
fore makiugflu<:h  appointment,  tho  court  must  cause  such 
cotice  as  such  court  deems  reasonable  to  be  given  to  any 
person  having  the  care  of  such  minor,  and  to  such  rela- 
tives of  tlje  minor  residing  in  the  county  as  the  court  may 
deem  proper.    [In  effect  April  16th,  1880.] 

Powers  and  duties  of  gaardians— see.  1768  et  teq, 

dnardian  and  ward— see  Civil  Code,  sees.  236-258. 

Churdian  ad  litem— «ee  sec.  1759. 
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Gnardian  of  minor— minors  generally,  see  Civil  Code,  sees.  25,28. 203. 
804 :  control  of  District  Courts  over  minors,  before  amdts.  1880, 4  Cal. 
162:  on  petition  of  minor,  see  sec.  1748 :  administrator  also,  33  CaL  45: 
lefHslatfve  appointment  of,  when  unconstitutional,  53  Cal.  482. 

Letters  of  guardianship— when  need  not  actually  issue,  15  CaL  226. 

Non-resident  minor— notice  of  application  for  guardianship  of,  19 
CaL  629. 

§  1748.  If  the  minor  is  under  the  age  of  fourteen  years, 
the  court  may  nominate  and  appoint  his  guardian.  If  he 
is  fourteen  years  of  age,  he  may  nominate  his  own  guar- 
dian, who,  if  approved  hy  the  court,  must  be  appointed 
accordingly.    [In  effect  April  15th,  1880.] 

§  1749.  If  the  guardian  nominated  by  the  minor  is  not 
approved  by  tlie  court,  or  if  the  minor  resides  out  of  the 
State,  or  if,  after  being  duly  cited  by  the  court,  he 
neglects  for  ten  days  to  nominate  a  suitable  person,  the 
court  or  judge  may  nominate  and  appoint  the  guardian  in 
the  same  manner  as  if  the  minor  were  under  the  age  of 
fourteen  years.    [In  effect  April  15th,  1880.] 

§  1750.  When  a  guardian  has  been  appointed  by  the 
court  for  a  minor  under  the  age  of  fourteen  years,  the 
minor,  at  any  time  after  he  attains  that  age,  mav  appoint 
his  own  guardian,  subject  to  the  approval  of  the  court. 
Lin  effect  April  15th,  1880.] 

Q  f/         §  1751.  The  father  of  the  minor,  if  living,  and  in  case 
7^     of  his  decease,  the  mother,  while  slie  remains  unmarried, 
being  themselves  respectively  competent  to  transact  their 
own  business  and  not  otherwise  unsuitable,  must  be  en- 
titled to  the  guardianship  of  the  minor. 

Control  of  parent— see  Civil  Code.  sees.  202, 213;  37  Cat.  657:  mother 
when  preferred  to  father,  My.  P.  Rep.  18 :  contest  between  father  and 
stranger.  My.  P.  Hep.  215. 

§  1752.  If  the  minor  has  no  father  or  mother  living, 
competent  to  have  the  custody  and  care  of  his  education, 
the  guardian  appointed  shall  have  the  same. 

Where  parent  living— otherwise,  37  Cal.  657. 

fl753.  Evei^  guardian  ap];A)inted  shall  have  the  cna- 
y  and  care  of  the  education  of  the  minor,  and  the  care 
and  management  of  his  estate,  until  such  minor  arrives 
at  the  age  of  majority  or  marries,  or  until  the  guardian  is 
legally  discharged. 

§  1754.  Before  the  order  appointing  any  person  guard- 
ian under  this  chapter  takes  effect,  and  before  letters 
issue,  the  court  must  require  of  such  person  a  bond  to  tlie 
minor  with  sufficient  sureties,  to  be  approved  by  the 
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Hadge,  and  in  such  sum  as  he  sball  order,  conditioned  tbat 
the  guardian  will  faithfully  execute  the  duties  of  his  trust 
according  to  law,  and  the  following  conditions  shall  form 
a  part  of  such  bond  without  being  expressed  therein; 

1.  To  make  an  inventory  of  all  the  estate,  real  and  per- 
sonal, of  his  ward,  that  comes  to  his  possession  or  knowl- 
edge, and  to  return  the  same  within  such  time  as  the 
court  may  order; 

2.  To  dispose  of  and  manage  the  estate  according  to 
law  and  for  the  best  interest  of  the  ward,  and  faithfully 
to  discharge  his  trust  in  relation  thereto,  and  also  in  rela- 
tion to  the  care,  custody,  and  education  of  the  ward; 

3.  To  render  an  account  on  oath  of  the  property,  estate, 
and  moneys  of  the  ward  in  his  hands,  and  all  proceeds  or 
interests  derived  therefrom,  and  of  the  management  and 
disposition  of  the  same,  within  three  months  after  his  ap- 
pointment, and  at  such  other  times  as  tbe  court  directs, 
and  at  the  expiration  of  his  trust  to  settle  his  accounts 
with  the  court,  or  with  the  ward,  if  he  be  of  full  age,  or 
his  legal  representatives,  and  to  pay  over  and  deliver  all 
the  estate,  moueys,  and  effects  remaining  in  his  hands,  or 
due  from  him  on  such  settlement,  to  tbe  person  wlio  is 
lawfully  entitled  thereto.  Upon  filing  the  bond,  duly 
approved,  letters  of  guardianship  must  issue  to  the  person 
appointed.  In  form  tbe  letters  of  guardianship  must  be 
substantially  the  same  as  letters  of  administration,  and 
the  oath  of  the  guardian  must  be  indorsed  thereon  that 
he  will  perform  the  duties  of  his  office  as  such  guardian 
according  to  law.    [In  effect  April  15th,  1880.] 

Subdivision  3.  Accounts  of  guardians— exclusive  Jurisdiction  of 
Probate  Court  over,  before  amdts.  1880,53  CaL  16:  rendering,  sees.  1778, 
1774. 

§  1755.  When  any  person  is  appointed  guardian  of  a 
minor,  the  court  may,  with  the  consent  of  such  person, 
insert  in  the  order  of  appointment,  conditions  not  other- 
"wise  obligatory,  providing  for  the  care,  treatment,  educa- 
tion, and  welfare  of  the  minor.  Tbe  performance  of  such 
conditions  sball  be  a  part  of  the  duties  of  the  guardian, 
for  the  faithful  performance  of  which  he  and  the  sureties 
on  his  bond  shall  be  responsible.  [In  effect  April  15th, 
1880.] 

Undertakings  generally— sec.  941n. 

Guardian's  bond— liability  on.  sec.  1407. 

Letters  of  guardianship— special,  issuable  at  chambers,  sec.  166. 

§  1756.  All  letters  of  guardianship  issued,  and  all 
guardians'  bonds  executed  under  the  provisions  of  this 

CODB  Civ.  FfiOO.— 4/7. 
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Chapter,  with  the  affidavits  and  certificates  thereon,  most 
be  recorded  by  the  clerk  of  the  court  having  jurisdiction 
of  the  persons  and  estates  of  the  wards.  [In  effect  April 
K»th,  1»80.] 

§  1757.  If  any  minor  having  a  father  living  has  prop- 
erty, the  income  of  which  is  sutlicient  for  his  maintenance 
and  edacation  in  a  manner  more  expensive  than  his 
father  can  reasonably  afford,  regard  being  had  to  the  sit* 
nation  of  the  father's  family  and  to  all  the  circumstances 
of  the  case,  the  expenses  of  the  education  and  main- 
tenance of  such  minor  may  be  defrayed  out  of  the  income 
of  his  own  property,  in  whole  or  in  part,  as  judged  rea- 
sonable, ana  must  be  directed  by  the  court;  and  the 
charges  therefor  may  be  allowed  accordingly  in  the  settle- 
ment of  the  accounts  of  his  guardian,  [in  effect  April 
15th,  1880.] 

§  1758.  Every  testamentary  guardian  must  give  bond 
and  qualify,  and  has  the  same  powers  and  must  perfomoi 
the  same  duties  with  regard  to  the  person  and  estate  of 
his  ward  as  guardians  appointed  by  the  court,  except  so 
far  as  their  powers  and  duties  are  legally  modiliea,  en- 
larged, or  changed  by  the  will  by  which  such  guardian 
was  appointed.     [In  effect  April  15th,  1880.  J 

Te8tamentar7  gaardian— when  not  entitled  to  custody  and  tnltloA 
of  minor,  37  CaL  657:  bond  of,  see  sec  1754:  need  not  liave  kstters  is* 
sued,  15  Cal.  227. 

§  1759.  Nothing  contained  in  this  chapter  affe<*ts  or 
Impairs  the  power  of  any  court  to  appoint  a  g^uardian  to 
deieiid  the  interests  of  any  minor  interested  in  any  suit 
or  matter  pending  therein. 

Guardian  ad  litem— sees.  372, 373, 1722, 1769;  19  CaL  629;  but  see  41 
Cal.  484. 

ABTIGLE  n. 
GUABDIAirS  OF  IirSAirB  AMD  IlTOOMFXTEVT  PXBSOVS. 

il763.  Guardians  of  insane  and  other  incompetent  per80D& 
17G4.  Appointment  by  probate  Judge  Biter  hearlnif. 
17(>5.  Powers  and  duties  of  sucli  guartUaus. 
S  17<)6.  Petition  for  rebtoration  to  capacity. 

§  1763.  "When  it  is  represented  to  the  Superior  Conrt» 
or  a  Judge  thereof,  upon  verified  petition  of  any  relative 
or  friend,  that  any  person  is  insane,  or  from  any  cans* 
mentally  incompetent  to  manage  bis  property,  such  court 
or  judge  must  cause  a  notice  to  be  given  to  the  supposecl 
insane  or  incomj)etent  person  of  the  time  and  place  of 
hearing  the  case,  not  less  th&n  five  days  before  the  time 
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SO  appointed;  and  sncb  person,  if  able  to  attend*  must  te 
prouuced  on  the  hearing.    [In  effect  April  15th»  1880.  J 

Insane  person— placed  In  asylum.  Civil  Coae.seo.  25S:  bomesteAd  of, 
see  Stats.  1S74.  p.  582. 

Guardian  ad  litem— of  Insane  or  Incompetent  person,  secs^  372,  KX 

Letters  of  guardianship— of  lunatic,  not  collaterally  attacfeablo»  4 
Cal.  310:  application  for,  should  be  made  in  county  where  incooipetent 
person  resiues.  My.  P.  Bep.  97. 

§  1764.  If,  after  a  full  hearing  and  examination  npon 
snch  petition,  it  appear  to  the  court  that  the  person  iin 
question  is  incapable  of  taking  care  of  himself  and  man- 
aging his  property,  such  court  must  appoint  a  guardian 
of  his  person  and  estate,  with  the  powers  and  dutiea  in 
this  chapter  specified.    [In  effect  April  15th,  1880.] 

Party  appointed  guardian— 45  GaL  176;  49  CaL  590;  My.  P.  Bep.  VK 

§  1765.  Every  guardian  appointed,  as  provided  in  tlioi 
preceding  section,  has  the  care  and  custody  of  the  person 
of  his  ward,  and  the  management  of  all  his  estate,  until 
snch  guardian  is  legally  discharged;  and  he  must  give 
bond  to  such  ward,  in  like  manner  and  with  like  condi- 
tions as  before  prescribed  with  respect  to  the  guardian  of 
a  minor. 

Discharge  of  gnardian— generally,  89  GaL  651. 

Bond  of  guardian— sec  1754. 

§  1766.  Any  person  who  has  been  declared  insane  or 
incompetent,  or  the  guardian,  or  any  relative  of  such 
person  within  the  third  degree,  or  any  friend,  may  apply^ 
uy  petition,  to  the  Superior  Court  of  the  county  in  which 
lie  was  declared  insane,  to  have  the  fact  of  his  restoration 
to  capacity  judicially  determined.  The  petition  shall  be 
verlQed,  and  shall  state  that  such  person  is  then  sane  or 
comjretent.  Upon  receiving  the  petition,  the  court  must 
£kpi>oint  a  day  for  a  hearing  before  the  court,  and,  if  the 
petitioner  request  it,  shall  order  an  investigation  before  a. 
3ary,  which  shall  be  summoned  and  impanneled  in  tlio 
same  manner  as  juries  are  summoned  and  impanneled  in 
civil  actions.  The  court  shall  cause  notice  of  the  trial  to 
be  given  to  the  guardian  of  the  person  so  declared  insane 
or  incompetent,  if  there  be  a  guardian,  and  to  his  or  her 
husband  or  wife,  if  there  be  one,  and  to  his  or  her  father 
or  mother,  if  living  in  the  county.  On  the  trial,  the  guard- 
ian or  relative  of  the  person  so  declared  insane  or  incom- 
petent, and,  in  the  discretion  of  the  court,  any  other  per- 
son, may  contest  the  right  to  the  relief  demanded.  Wit- 
nesses  may  be  required  to  appear  and  testify,  aa  in  civU 
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cases,  and  may  be  called  and  examined  by  the  conrt  on 
its  own  motion.  If  it  be  found  that  the  person  be  of 
sound  mind,  and  capable  of  taking  care  of  himself  and 
his  property,  his  restoration  to  capacity  shall  be  adjudged, 
and  the  guardian  of  such  person,  if  such  person  be  not  a 
minor,  shall  cease.    [In  effect  April  15th,  1880.] 

ABTICLE  UL 

The  Powers  and  Duties  op  GUAimiAirs. 

S  1768.  Guardian  to  pay  debts  of  ward  out  of  ward's  estate. 

I  1769.  Quardlan  to  recover  debts  due  Ills  ward  and  represent  bim. 

S  1770.  Guardian  to  manage  his  estate,  maintain  ward,  and  sell  real 

!1771.  Maintenance,  support,  and  education  of  ward,  bow  enforced. 
1772.  May  assent  to  a  partition  ot  real  estate. 
1773.  Guardian  to  return  inventory  of  estate  of  ward.   Appraifters 
to  be  appointed.  Like  proceedings  when  other  property 
acquired. 

il774.  Settlements  of  guardians. 
1775.  Allowance  of  accounts  of  joint  guardians. 
1776.  Expenses  and  compensation  of  guardians. 

§  1768.  Every  guardian  appointed  under  the  provis- 
ions of  this  chapter,  whether  for  a  minor  or  any  other  per- 
son, must  pay  all  just  debts  due  from  the  ward,  out  of  his 
personal  estate,  and  the  income  of  his  real  estate,  if  suf- 
Hcient;  if  not,  then  out  of  his  real  estate,  upon  obtaining 
an  order  for  the  sale  thereof,  and  disposing  of  the  same 
in  the  manner  provided  in  this  title  for  the  £ale  of  real  es- 
tate of  decedents. 

Payment  of  debts— 36  Cal.  651. 

Order  for  sale  of  property— sec.  1770:  legislative  authority,  to  sen 
land  of  minor,  50  Gal.  153:  61  CaL  352:  requisite  for  personalty,  9  CaL 
592;  42  Cal.  290. 

Order  directing  payment— to  guardian  of  Infimt  heirs,  efTect  of,  S8 
Cal.  343. 

§  1769.  Every  guardian  must  settle  all  accounts  of  the 
ward,  and  demand,  sue  for,  and  receive  all  debts  due  to 
him,  or  may,  with  the  approbation  of  the  court,  com- 
pound for  the  same  and  give  discharges  to  the  debtor,  on 
receiving  a  fair  and  just  dividend  of  his  estate  and  effects; 
and  he  must  appear  for  and  represent  his  ward  in  all  legal 
suits  and  proceedings,  unless  another  person  be  appointed 
for  that  purpose.    [In  effect  April  16tn,  1880.] 

Sue  for  ward— 20  Gal.  659;  not  In  his  own  name,  32  CaL  111. 

Appear  for  ward— 19  Cal.  632;  42  Gal.  i84. 

§  1770.  Every  guardian  must  manage  the  estate  of  his 
ward  frugally  aud  without  waste,  and  apply  the  income 
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and  profits  thereof,  as  far  as  may  be  necessary,  for  the 
comfortable  and  suitable  maintenance  and  support  of  the 
ward  and  his  family,  if  there  be  any;  and  if  such  In- 
come and  profits  be  insufQcient  for  that  purpose,  the 
guardian  may  sell  the  real  estate,  upon  obtaining  an  or 
der  of  the  court  therefor,  as  provided,  and  must  apply 
tbe  proceeds  of  such  sale,  as  far  as  may  be  necessary,  f oi 
the  maintenance  and  support  of  the  ward  and  his  family, 
if  there  be  any. 

Manage  the  estates-liable  for  not  taking  security,  My.  P.  Bei».  230. 
may  employ  agent,  36  CaL  651 :  most  be  appointed,  9  Cal.  601. 

Sale  of  property— and  disposition  of  proceeds,  sec.  1777  et  teq. 

§  1771.  When  a  guardian  has  advanced  for  the  neces- 
sary maintenance,  support,  or  education  of  his  ward,  an 
amount  not  disproportionate  to  the  value  of  his  estate 
or  his  condition  ot  life,  and  the  same  is  made  to  ap- 
pear to  the  satisfaction  of  the  court,  by  proper  vouchers 
and  proofs,  the  guardian  must  be  allowed  credit  therefor 
in  his  settlements.  Whenever  a  guardian  fails,  neglects, 
or  refuses  to  furnish  suitable  or  necessary  maintenance, 
support,  or  education  for  his  ward,  the  court  may  order 
liim  to  do  so,  and  enforce  such  order  by  proper  process. 
Whenever  any  third  person,  at  his  request,  supplies  a 
ward  with  such  suitable  and  necessary  maintenance, 
support,  or  education,  and  it  is  shown  to  have  been  done 
after  refusal  or  neglect  of  the  guardian  to  supply  the^ 
same,  the  court  may  direct  the  guardian  to  pay  there- 
for out  of  the  estate,  and  enforce  such  payment  by  due 
process. 

Before  tbls  section  enacted— Held  that  court  had  no  snch  powers  as 
to  reimborsement,  40  CaL  456. 

Waiver  of  reimbursement— by  guardian,  My.  P.  Bep.  69. 

§  1772.  The  guardian  may  join  in  and  assent  to  a  par- 
tition of  the  real  estate  of  the  ward,  wherever  such  as* 
sent  may  be  given  by  any  person. 

Assent  to  partition— sec.  795:  provision  Inapplicable,  19  CaL  217:  ap» 
peannce  by  guardian,  sees.  372, 1722. 

§  1773.  Every  guardian  must  return  to  the  court  an 
inventory  of  the  estate  of  his  ward  within  three  months 
afteir  his  appointment,  and  annually  thereafter.  When 
the  value  of  the  estate  exceeds  the  sum  of  one  hundred 
thousand  dollars,  semi-annual  returns  must  be  made  to 
the  court.  The  court  may,  upon  application  made  for 
that  purpose  by  any  person,  compel  the  guardian  to 
render  an  account  to  the  court  of  the  estate  of  his  ward. 
The  inventories  and  accounts  so  to  be  returned  or 
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rendered  muBt  be  sworn  to  by  the  gaardian.  All  the 
tate  of  the  ward  described  in  the  first  inventory  must  be 
appraised  by  appraisers  appointed,  sworn,  and  acting  in 
the  manner  provided  for  regolating  the  settlement  of  the 
estates  of  decedents.  Such  inventory,  with  the  appraise- 
ment of  the  property  therein  described,  must  be  recorded; 
by  the  clerk  of  the  court  in  a  proper  book  kept  in  hia 
omce  for  that  purpose.  Whenever  any  other  property  of 
the  estate  of  any  ward  is  discovered,  not  included  in  the 
inventory  of  the  estate  already  returned,  and  whenever 
any  other  property  has  been  succeeded  to,  or  acquired  by 
any  ward,  or  for  his  benefit,  the  like  proceedings  must  ble 
had  for  the  return  and  appraisement  thereof  that  are 
herein  provided  in  relation  to  the  first  inventory  and  re- 
turn.   [In  effect  April  15th,  1880.] 

Accounts  sworn  to  hj  guardian— when  by  another,  36  GaL  691: 

where  joint  guardiruis,  sec.  1779. 
Appraisers— generally,  sec  1#M. 

§  1774.  The  guardian  must,  upon  the  expiration  of  a 
year  from  the  time  of  his  appointment,  and  as  often  there- 
after as  he  may  be  required,  present  Ms  account  to  the 
court  for  settlement  and  allowance.  [In  effect  April  15th, 
1880.] 

Accounts  of  guardian— sec  I77S:  presentation  for  allowance  and 
settlement,  contest  on,  3G  Cal.  653:  must  cover  foreign  fnnds,My.P. 
Sep.  225:  llabiUty  for  loan  without  security,  My.  P.  Rep.  290. 

§  1775.  When  an  account  Is  rendered  bjr  two  or  more 
joint  guardians,  the  court  may,  in  its  discretion,  allow  the 
same  upon  the  oath  of  any  of  them.    [In  effect  April  ISth, 

§  1776.  Every  guardian  must  be  allowed  the  amount 
o|  his  reasonable  expenses  incurred  in  the  execution  of 
his  trust,  and  he  must  also  have  such  compensation  for  his 
services  as  the  court  in  which  his  accounts  are  settled 
deems  just  and  reasonable. 

Ejgpenses  incurred— advances  made,  sec  1771. 

ABTIGLB  IV. 
nx  BALS  OV  PBOPXBTT  AJn>  DZSPOSITIOV  OF  THS  PBOOBDS. 

1777.  Hay  sell  property  in  certafai  cases. 

1778.  Sale  of  real  estate  to  be  made  upon  order  of  court. 

1779.  Application  of  proceeds  of  sales. 

1780.  Investment  of  proceeds  of  sales. 

1781.  Order  for  sale,  Low  obtained. 

1782.  Notice  to  next  of  kin,  how  given. 

1783.  Copy  of  order  to  be  served,  published,  or  consent  fltod. 
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1784.  Hearing  of  application. 

1789.  Who  may  be  examined  on  snch  hearing. 

1786.  Coststo  be  awarded,  to  whom. 

1787.  Order  of  sale,  to  specify  wliat. 

1788.  Bond  before  selling. 

1789.  All  proceedings  for  sales  of  property  by  guardians  to  conform 
to  chapter  seven  of  this  title. 

i  1790.  Limit  of  order  of  sale. 

S  1791.  Conditions  of  sales  of  real  estate  of  minor  heirs.   Bond  and 

mortgage  to  be  given  for  deferred  payments, 
S  1792.  Court  may  order  the  Investment  of  money  of  the  ward. 

§  1777.  When  the  income  of  an  estate  under  guardian* 
sliip  is  insufficient  to  maintain  the  ward  and  his  family, 
or  to  maintain  and  educate  the  ward  when  a  minor,  his 
l^ardian  may  sell  his  real  or  personal  estate  for  that  pur- 
pose, upon  obtaining  an  order  therefor. 

Power  of  gnardian— to  sell  property,  sec.  1768  and  notes. 

§  1778.  When  it  appears  to  the  satisfaction  of  the 
court,  upon  the  petition  of  the  guardian,  that  for  the 
benent  of  his  ward  his  real  estate,  or  some  part  thereof, 
should  be  sold,  and  the  proceeds  thereof  put  out  at  in- 
terest, or  invested  in  some  productive  stock,  or  in  the  im- 
provement or  security,  of  any  other  real  estate  of  the 
ward,  his  guardian  may  sell  the  same  for  such  purpose, 
upon  obtaining  an  order  therefor. 

Petition  of  the  guardian— requisites  of,  20  CaL  352. 

Order  for  sale  of  property— sec.  1768n. 

§  1779.  If  the  estate  is  sold  for  the  purposes  men- 
tioned in  this  article,  the  guardian  must  apply  the  pro- 
ceeds of  the  sale  to  such  purposes,  as  far  as  necessary, 
and  put  out  the  residue,  it  any,  on  interest,  or  invest  it 
in  the  best  manner  in  his  power,  until  the  capital  is 
wanted  for  the  maintenance  of  the  ward  and  his  family, 
or  the  education  of  his  children,  or  for  the  education  of 
the  ward  when  a  minor,  in  which  case  the  capital  may 
he  used  for  that  purpose,  as  far  as  may  be  necessary,  in 
like  manner  as  if  it  had  been  personal  estate  of  the  ward. 

g  1780.  If  the  estate  is  sold  for  the  purpose  of  putting 
out  or  investing  the  proceeds,  the  guardian  must  make 
the  investment  accordmg  to  his  best  judgment,  or  in  pur- 
suance of  any  order  that  may  be  made  by  the  court.  [In 
effect  April  15th,  1880.] 

§  1781.  To  obtain  an  order  for  s^h  sale,  the  guardian 
must  present  to  the  court  in  which  he  was  appointed 
guardian  a  verified  petition  therefor,  setting  forth  the 
condition  of  the  estate  of  his  ward,  and  the  facts  and  cir- 
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oumstances  on  which  the  petition  is  founded,  tendinji;  to 
show  the  necessity  or  expediency  of  a  sale.    [In  effect 
April  15th,  1880.] 
Requisites  of  petition— 20  GaL  382. 

ccD^  §  1782.  If  it  appear  to  the  court,  or  a  judp:e  thereof, 
97  jj^  from  the  petition,  that  it  is  necessary  or  would  be  bene- 
ficial to  the  ward  that  the  real  estate,  or  some  part  of  it, 
should  be  sold,  or  that  the  reil  and  personal  estate  should 
be  sold,  the  court  must  thereupon  make  an  order  direct- 
ing the  next  of  kin  of  the  ward,  and  all  persons  inter- 
ested in  the  estate,  to  appear  before  the  court,  at  a  time 
and  place  therein  specified,  not  less  than  four  nor  more 
than  eight  weeks  from  the  time  of  making  such  order,  to 
show  cause  why  an  order  should  not  be  granted  for  the 
sale  of  such  estate.  If  it  appear  that  it  is  necessary  or 
would  be  beneficial  to  the  ward  to  sell  the  personal  estate, 
or  some  part  of  it,  the  court  must  order  the  sale  to  be 
made.    [In  effect  April  15th,  1880.1 

1783  §  1783.  A  copy  of  the  order  must  be  personally  served 
'ccp       on  the  next  of  kin  of  the  ward,  and  on  all  persons  inter- 

97  a63  ested  in  the  estate,  at  least  fourteen  days  before  the  hear- 
ing of  the  petition,  or  must  be  published  at  least  once  a 
week  for  three  successive  weeks  in  a  newspaper  printed 
in  the  county,  or  if  there  be  none  printed  in  the  county, 
then  in  such  newspaper  as  may  be  specified  by  the  court 
in  the  order.  If  written  consent  to  making  the  order  of 
sale  is  subscribed  by  all  persons  interested  therein,  and 
the  next  of  kin,  notice  need  not  be  served  or  published. 
[In  effect  April  15th,  1880.] 
Notice— compare  sec.  1539  and  46  Cal.  635. 

1 784  §  ^784.  The  court,  at  the  time  and  place  appointed  in 
ccp       the  order,  or  such  other  time  to  which  the  hearing  is  post- 
97  363     poned,  upon  proof  of  the  service  or  publication  of  the 

order,  must  hear  and  examine  the  proofs  and  allegations 
of  the  petitioner,  and  of  the  next  of  kin,  and  of  all  other 
persons  interested  in  the  estate  who  oppose  the  applica- 
tion.   [In  effect  April  15th,  1880.] 
Oompare— sec  1540. 

§  1785.  On  the  hearing,  the  guardian  may  be  exam- 
ined on  oath,  and  witnesses  may  be  produced  and  ex- 
amined by  either  party,  and  process  to  compel  their 
attendance  and  testimony  may  be  issued  by  the  court,  in 
the  same  manner  an<Lwith  like  effect  as  in  other  cases 
provided  for  in  this  title.    [In  effect  April  15th,  1880.] 

Oompelling  attendance  and  testhnony  of  witnesses-  sec  19tt  H 
seq. 
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§  1786.  If  any  person  appears  and  objects  to  the 
g^rantiOK  of  any  order  prayed  for  under  the  provisions  of 
this  article,  and  it  appear  to  the  court  that  either  the  peti- 
tion or  the  objection  thereto  is  sustained,  the  court  may, 
in  granting  or  refusing  the  order,  award  costs  to  the  party 
prevailing,  and  enforce  the  payment  tliereof . 

5  1787.  If,  after  a  full  examination,  it  appears  neces- 
Bary,  or  for  the  benefit  of  tho  ward,  that  his  real  estate,  or 
some  part  thereof,  should  be  sold,  the  court  may  grant  an 
order  therefor,  specifying  therein  the  causes  or  reasons 
why  tlie  sale  is  necessary  or  beneficial,  and  may,  if  tho 
same  has  been  prayed  for  in  the  petition,  order  such  sale 
to  be  made  either  at  public  or  private  sale. 

§  1783.  Every  guardian  authorized  to  sell  real  estate 
must,  before  the  sale,  give  bond  to  the  ward,  with  suffi- 
cient surety,  to  be  approved  by  the  court,  or  a  judge  there- 
of, with  condition  to  sell  the  same  in  the  manner,  and  to 
account  for  the  proceeds  of  the  sale  as  provided  for  in 
this  chapter,  and  chapter  seven  of  this  title.  [In  effect 
April  15th,  1«80.] 

Bond  on  sale  of  realty— sec.  1389. 

§  1789.  All  the  proceedings  under  petition  of  guard- 
ians for  sales  of  property  of  their  wards,  giving  notice, 
and  the  hearing  oi  such  petitions,  granting  or  refusing  the 
order  of  sale,  directing  the  sale  to  bo  made  at  public  or 
private  sale,  reselling  the  same  property,  return  of  sale, 
and  application  for  confirmation  thereof,  notice  and  hear- 
ing OT  such  application,  making  orders  rejecting  or  con- 
firming sales  and  reports  of  sales,  ordermg  and  making 
conveyances  of  property  sold,  accounting  and  the  settle- 
ment of  accounts,  must  be  had  and  made  as  required  by 
the  provisions  of  this  title  concerning  estates  of  decedents, 
unless  otherwise  specially  provided  in  this  chapter. 

Settlemert  of  acconnts-^of  guardian  of  infant  after  letters  re- 
voked, sec.  1629:  52  CaL  636. 

§  1790.  No  order  of  sale^  granted  in  pursuance  of  this 
article,  continues  in  force  more  than  one  year  after  grant- 
ing the  same,  without  a  sale  being  had. 

§  1791.  All  sales  of  real  estate  of  wards  must  be  for 
cash,  or  for  part  cash  and  part  deferred  payments,  the 
credit  in  no  case  to  exceed  tiiree  years  from  date  of  sale, 
as  in  the  discretion  of  the  court  is  most  beneficial  to 
the  ward.  Guardians  making  sales  must  demand  and 
receive  from  the  purchasers,  in  case  of  deferred  pay- 
ments, notes,  and  a  mortgage  on  the  real  estate  sold, 
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with  sach  additional  security  as  the  court  deems  neces- 
sary and  sufBcient  to  secure  the  prompt  payment  of  the 
amounts  so  deferred,  and  the  interest  thereon.  [In  effect 
April  15th,  1880.] 

§  1792.  The  court,  on  the  application  of  a  guardian,  or 
any  person  interested  in  the  estate  of  anv  ward,  after 
such  notice  to  persons  interested  therein  as  the  court  shall 
direct,  may  authorize  and  require  the  guardian  to  invest 
the  proceeds  of  sales,  and  any  other  of  his  ward's  money 
in  his  hands,  in  real  estate,  or  in  any  other  manner  most 
to  the  interest  of  all  concerned  therein,  and  the  court  may 
make  such  other  orders  and  give  such  directions  as  are 
needful  for  the  management,  investment,  and  disposition 
of  the  estate  and  ef^cts,  as  circumstances  require.    [In 
effect  April  15th,  1880.] 
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ARTICLE  V. 
Noir-BBSiDXirT  OUAaniAirs  akd  Wards. 

1793.  Guardians  of  non-resident  persons. 

1794.  Powers  and  datles  of  guardians  appointed  under  preceding 

section. 

1795.  Such  ffuardlans  to  give  bonds. 
1706.  To  wnatguardiansoip  shall  extend. 

1797.  Bemoval  of  non-resident  ward's  property. 

1798.  Proceedings  on  sucli  removal. 

1799.  Discharge  of  person  In  possession. 


§  1793.  When  a  person  liahle  to  be  put  under  guard- 
ianship, according  to  the  provisions  of  this  chapter,  re- 
sides without  this  State  and  has  estate  therein,  any  friend 
of  such  person,  or  any  one  interested  in  his  estate,  in  ex- 
pectancy or  otherwise,  may  apply  to  the  Superior  Court 
of  any  county  in  which  there  is  any  estate  of  such  absent 
person,  for  the  appointment  of  a  guardian,  and  if,  after 
notice  given  to  all  interested,  in  such  manner  as  such 
court  orders  by  publication  or  otherwise,  and  a  full  hear- 
ing  and  examination,  it  appears  proper,  a  guardian  for 
such  absent  person  may  be  appointed.  [In  effect  April 
15th,  1880.] 

Notices,  insufficient— appointment  not  attackable  by  third  persons 
for,  19  Cal.  629. 

Foreign  guardian— sec.  1913. 

§  1794.  Every  guardian,  appointed  under  the  preced- 
ing section,  has  the  same  powers  and  performs  the  same 
duties,  with  respect  to  the  estate  of  the  ward  found 
within  this  State,  and  with  respect  to  the  person  of  the 
ward,  if  he  shall  come  to  reside  therein,  as  are  prescribed 
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with  respect  to  any  other  guardian  appointed  nnder  this 
chapter. 

§  1795.  Every  euardian  must  give  bond  to  the  ward, 
in  the  manner  ana  with  the  like  conditions  as  hereinbe* 
fore  provided  for  other  guardian»,  except  that  the  provi- 
Bions  respecting  the  inventory,  the  disposal  of  the  estate 
and  effects,  and  the  account  to  be  rendered  by  the  guard- 
ian, must  be  contined  to  such  estate  and  effects  as  come 
to  his  hands  in  this  State. 

Bond,  inventory,  account,  etc.— sec.  1754. 

§  1796.  The  guardianship  which  is  Arst  lawfully 
granted  of  any  person  residing  without  this  State  ex- 
teuds  to  all  the  estate  of  the  ward  within  this  State,  and 
excludes  the  jurisdiction  of  the  court  of  every  other 
county.     [In  effect  April  15th,  1880.] 

§  1797.  When  the  guardian  and  ward  are  both  non- 
residents, and  the  ward  Is  entitled  to  property  in  this 
State,  which  may  be  removed  to  another  State  or  foreign 
country  without  conflict  with  any  restriction  or  limitation 
thereupon,  or  impairing  the  right  of  the  ward  thereto, 
such  property  may  be  removetl  to  tlie  State  or  foreign 
country  of  the  residence  of  the  ward,  upon  the  applica- 
tion of  the  guardian  to  the  Superior  Court  of  the  county 
in  which  the  estate  of  the  ward,  or  the  principal  part 
thereof,  is  situated.    [In  effect  April  15th,  1880.] 

§  1798.  The  application  must  be  made  upon  ten  days' 
notice  to  the  resident  executor,  administrator,  or  guard- 
ian, if  there  be  such,  and  upon  such  application  the  non- 
resident guardian  must  produce  and  tile  a  certificate, 
under  the  hand  of  the  clerk  and  seal  of  the  court,  from 
which  his  appointment  was  derived,  showing: 

1.  A  transcript  of  the  record  of  his  appointment; 

2.  That  he  has  entered  upon  the  discharge  of  his  duties; 

3.  That  he  is  entitled,  by  the  laws  of  tlie  State  of  his 
appointment,  to  the  possession  of  the  estate  of  the  ward; 
or,  must  produce  and  iile  a  certificate,  under  the  hand  and 
8€$al  of  the  clerk  of  the  court  having  jurisdiction  in  tho 
country  of  his  residence,  of  the  estates  of  persons  under 
guardianship,  or  of  the  highest  court  of  such  country, 
attested  by  a  minister,  consul,  or  vice-consul  of  the 
United  States,  resident  in  such  country,  that,  by  the  laws 
of  such  country,  the  applicant  is  entitled  to  the  custody 
of  the  estate  of  his  ward,  without  the  appointment  of  any 
court.  Upon  such  application,  unless  good  cause  to  the 
contrary  i»  shown,  the  court  must  make  an  order  grant- 
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Ing  to  rach  guardian  leaTo  to  take  and  reinoTo  the  prop- 
erty of  bis  ward  to  the  State  or  place  of  liis  residence, 
which  is  authority  to  him  to  sne  for  and  receive  the  same 
in  his  own  name,  for  the  nse  and  benefit  of  his  ward,  fin 
effect  April  15th,  1880.] 

^  1799.  Sach  order  is  a  dischai^  of  the  execntor,  ad- 
ministrator, local  guardian,  or  other  person  in  whose  posi- 
session  the  property  may  be  at  the  time  the  order  is  made, 
on  filing;  with  the  court  the  receipt  therefor  of  the  forei<i:n 
guardian  of  such  absent  ward.    [In  effect  April  15th,  1880. 1 

ABTICLB  YI. 

OrarxnAL  Asn  MiscEixAnoos  Pbotisioks. 

f  UQO.  Ezaminfitfoii  of  persons  suspected  of  defnaOiDg  wards  or 
conceallnff  propertr. 
1801.  Bemoval  and  resiffnation  of  guardian,  and  surrender  ot  < 
I IW2,  Onanliaoship.  how  terminated. 
1403.  New  lK>ntI.  when  required. 
1904.  Ouardlau'slioDd  to  lie  filed.   Action  on. 

1805.  Limitation  of  actions  on  guardian's  bond. 

1806.  Limitation  of  actions  for  tbe  recovery  of  nropertr  sold. 

1807.  Moro  than  ono  guardian  of  a  person  may  beappomted. 

1808.  Power  of  probate  Judge  in  chambers. 
180S.  Provisions  of  sectioi  * 

guardians. 


>n  ten  hundred  and  flftj'SeTen  apidy  to 


§  1800.  Upon  complaint  made  to  him  b^  any  guardian, 
ward,  creditor,  or  other  person  interested  in  the  estate  or 
having  a  prospective  interest  therein  as  heir  or  otlierwise, 
against  any  one  suspected  of  having  concealed,  embez- 
zled, or  conveyed  away  any  of  the  money,  goods,  or  ef- 
fects, or  an  instrument  in  writing  belonging  to  the  ward 
or  to  his  estate,  tbe  Superior  Court,  or  a  judge  thereof, 
may  cite  such  suspected  person  to  appear  before  such 
court,  and  may  examine  and  proceed  with  him  on  such 
cliarge  in  tbe  manner  provided  in  this  title  with  respect  to 
persons  suspected  of  and  charged  ^vith  concealing  or  cm- 
i)czzliDg  the  effects  of  a  decedent.  [In  effect  April  15th, 
1880] 

Embezzlement— of  property  of  estate,  sec.  1456  et  uq, 

§  1801.  When  a  guardian,  appointed  either  by  the 
testator  or  a  court,  becomes  insane  or  otherwise  incapable 
of  discharging  his  trust  or  unsuitable  therefor,  or  has 
wasted  or  mismanaged  the  estate,  or  failed  for  thirty  days 
to  render  an  account  or  make  a  return,  the  Superior  Court 
may,  upon  such  notice  to  the  guardian  as  the  court  may 
require,  remove  him  and  compel  him  to  surrender  the  es- 
tate of  the  ward  to  the  person  found  to  be  lawfully  enti* 
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tied  thereto.  Evety  guardian  may  resi^  when  it  appears 
proper  to  allow  the  same;  and  upon  the  resignation  or  re- 
moval of  a  guardian,  as  herein  provided,  the  court  may 
appoint  another  in  the  place  of  the  guardian  who  resigned 
or  was  removed.    [In  effect  April  15th,  1880.] 

Removal  of  gaardian— at  cbambeis,  38  Cal.  442 :  when  proper,  47  GaL 
C29* 

§  1802.  The  marriage  of  a  minor  ward  terminates  the 
guardianship  of  the  person  of  such  ward,  but  not  the 
estate;  and  the  guardian  of  an  insane  or  other  person 
may  be  discharged  by  the  court,  when  it  appears,  on  the 
application  of  the  ward  or  otherwise,  that  tlie  guardian* 
ship  is  no  longer  necessary.    [In  effect  April  15th,  1880.] 

§  1803.  The  court  may  require  a  new  bond  to  be  given 
by  a  guardian  whenever  such  court  deems  it  necessary, 
and  may  discharge  the  existing  sureties  from  further  lia- 
bility, after  due  notice  given  as  such  court  may  direct, 
when  it  shall  appear  that  no  injury  can  result  therefrom 
to  those  interested  in  the  estate.  [In  effect  April  15th, 
1880.] 

§  1804.  Every  bond  given  by  a  guardian  must  be  filed 
and  preserved  in  the  olfice  of  the  clerk  of  the  Superior 
('ourt  of  the  county,  and  in  case  of  a  breach  of  a  condi- 
tion thereof,  may  be  prosecuted  for  the  use  and  beneiit  of 
the  ward,  or  of  any  person  interested  in  the  estate.  [In 
effect  April  15th,  1880.] 

Salt  on  bond—party  beneficially  Interested,  see.  967  and  notes;  32 
CaLUl. 

§  1805.  No  action  can  be  maintained  against  the  sure- 
ties on  any  bond  given  by  a  guardian,  unless  it  be  com- 
menced within  three  years  from  the  discharge  or  removal 
of  the  guardian;  but  if,  at  the  time  of  such  discharge,  the 

Serson  entitled  to  bring  such  action  is  under  any  legal 
isability  to  sue,  the  action  may  be  commenced  at  any- 
time within  three  years  after  such  disability  is  removed. 
Person  under  legal  disability— extension  for,  36  CaL  651. 

§  1806.  No  action  for  the  recovery  of  any  estate  sold 
by  a  guardian  can  be  maintained  by  the  ward,  or  by  any     1806 
person  claiming  under  him,  unless  it  is  commenced  within    ^^^P 
three  years  next  after  the  termination  of  the  guardian-    ^^  ^^ 
ship,  or,  when  a  legal  disability  to  sue  exists  by  reason  of 
minority  or  otherwise,  at  the  time  when  the  cause  of 
action  accrues,  within  three  years  next  aiter  the  removal 
thereof. 

Ck>Da  Crv.  Pboc— 48. 
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§  1807.  Tbe  court,  in  its  discretion,  whenever  neces* 
Bary,  may  appoint  more  than  one  guardian  of  any  person 
subject  to  cuanlianship,  who  must  give  bond  and  be  gov- 
erned and  liable  in  all  respects  as  a  sole  guardian. 

§  1308.  Any  order  appointing  a  guartllan,  must  be 
entered  as  and  become  a  decree  of  the  court.  The  provi- 
sions of  this  title  relative  to  tbe  estates  of  decedents,  so 
far  as  they  relate  to  the  practice  in  the  Superior  Court, 
&Ppiy  to  proceedings  under  this  chapter.  [In  effect  April 
16th,  18S0.] 

§  1809.  The  provisions  of  section  ten  hundred  ami 
fifty-seven  are  hereby  declared  to  apply  to  guardians  ap- 
pointed by  the  court,  and  to  the  bonds  taken  or  to  be 
taken  from  such  guardians,  and  to  the  sureties  on  such 
bonds. 
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TITLE  Xn, 
OF  SOLE  TRADERS. 

1811    Who  may  become  sole  traders. 

1 812.  Notice,  bow  given  and  wliat  to  contain. 

1813.  Petition,  wbat  to  contain  when  filed. 

1814.  May  have  five  hundred  dollars  of  commuDlty-iir  hnslMUid's 
property. 

ji  1815.  Who  may  oppose  It,  and  how. 

!  I  1818.  Trial  or  nearlng. 

!  I  1817.  Decree,  what  it  mnst  be. 

'  I  1818.  Oath,  copy  of  order  to  be  recorded. 

!  I  1819.  Bights  and  liabilities  of  sole  traders. 

1820.  Sole  tittder  must  maintain  her  children. 

1821.  Husband  of  sole  trader  not  liable  for  debts. 

§  1811.  A  married  woman  may  become  a  sole  trader 
by  the  judgmeDt  of  the  Superior  Court  of  the  county  in 
which  she  uas  resided  for  six  months  next  preceding  the 
application.    [In  effect  Feb.  26th,  1881.] 

Sole  trader  law— «trlct  construction,  22  CaL  283. 

County  Court— see  Supsbsbdsd  Cousts,  sec76». 

§  1812.  A  person  intending  to  make  application  toj 
become  a  sole  trader  must  publish  notice  of  such  inten-: 
tion  in  a  newspaper  published  in  the  county,  or,  if  none, 
then  in  a  newspaper  published  in  an  adjoining  county, 
once  a  week  for  four  successive  weeks.  The  notice  must 
specify  the  day  upon  which  application  will  be  made,  the 
nature  and  place  of  the  business  proposed  to  be  conducted 
by  her,  and  the  name  of  her  husband.  [In  effect  Feb* 
2bth,  1881.] 

Four  successive  weeks— 23  CaL  388 

Term— abolition  of  terms,  sec.  73fi. 

§  1813.  Ten  days  prior  to  the  day  named  in  the  notice, 
the  applicant  must  file  a  verified  petition  setting  forth : 

1.  That  the  application  is  made  in  good  faith,  to  enable 
the  applicant  to  support  liersclf ,  or  herself  and  others  de- 
pendent upon  her,  giving  their  names  and  relation; 

2.  The  fact  of  insufficient  support  from  her  husband, 
and  the  causes  thereof,  if  known; 

3.  Any  other  grounds  of  application  which  are  good 
causes  for  a  divorce,  with  the  reason  why  a  divorce  is  not 
sought;  and 

4.  The  nature  of  the  business  proposed  to  be  conducted, 
and  the  capital  to  be  invested  therein,  if  any,  and  tha 
■ources  from  which  it  is  derived. 
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§  1814.  The  applicant  may  invest  in  the  business  pro- 
posed to  be  conducted,  a  sum  derived  from  the  community 
property  or  of  the  separate  property  of  the  husband,  not 
exceeding  five  hundred  dollars. 

§  1815.  Any  creditor  of  the  husband  may  oppose  the 
application,  by  filing  in  the  court  (prior  to  the  day  named 
in  the  notice)  a  written  opposition  verified,  containing 
either: 

1.  A  specific  denial  of  the  truth  of  any  material  allega- 
tion of  the  jietition;  or  setting  forth, 

2.  That  the  application  is  made  for  the  purpose  of  de- 
frauding the  opponent;  or 

3.  Tliat  the  application  is  made  to  prevent,  or  will  pre- 
vent him  from  collecting  his  debt. 

SiTBDi VISION  2.  Defirandln?  the  opponent— 25  CaL  225:  and  see  43 
Cal.  105.  *  *^*^ 

§  1816.  On  the  day  named  in  the  notice,  or  on  such 
other  day  to  which  the  hearing  may  be  postponed  by  the 
court,  the  applicant  must  maKe  proof  of  publication  of 
the  notice  hereinbefore  required,  and  the  issues  of  fact 
joined,  if  any,  must  be  tried  as  in  other  cases;  if  no  if^snes 
are  joined,  the  court  must  hear  the  proofs  of  the  applicant 
and  find  the  facts  in  accordance  therewith. 

§  1817.  If  the  facts  found  sustain  the  petition,  the 
court  must  render  judgment  authorizing  the  applicant  to 
carry  on  in  her  own  name  and  on  her  own  account  the 
business  specified  in  the  notice  and  petition. 

§  1818.  The  sole  trader  must  make  and  file  with  the 
clerk  of  the  court  an  affidavit,  in  the  following  form: 

I,  A.  B.,  do,  in  the  presence  of  Almighty  G<xl,  solemnly 
swear  that  this  application  was  made  in  good  faith,  for 
the  purpose  of  enabling  me  to  support  myself,  (and  any 
dependent,  such  as  husband,  parent,  sister,  child,  or  the 
like,  naming  them,  if  any)  and  not  with  any  view  to  de- 
fraud, delay,  or  hinder  any  creditor  or  creditors  of  my 
husband;  and  that  of  the  moneys  so  to  be  used  by  me  in 
business,  not  more  than  five  hundred  dollars  have  come 
either  directly  or  indirectly  from  my  husband.  So  help 
me  God. 

A  certified  copy  of  the  decree,  with  this  path  indorsed 
thereon,  must  be  recorded  in  the  office  of  tlie  recorder  of 
the  county  where  the  business  is  to  be  carried  on,  in  a 
book  to  be  kept  for  such  purpose. 

Decree  and  oath— of  sole  trader,  thoagh  Informal,  admlwrfMe,  48 
CaL  197. 
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§  1819.  When  the  judgment  is  maile  And  entered,  and 
a  copy  thereof,  with  the  affidavit  provided  for  in  section 
one  thousand  eight  hundred  and  eighteen,  daly  recorded, 
the  person  therein  named  is  entitled  to  carry  on  the  basi- 
ness  speciiied,  in  her  own  name,  and  the  property,  rev- 
enues, money,  and  credits  so  by  her  investe<l,  and  the 
Sroiits  thereof,  belong  exclusively  to  her,  and  are  not 
able  for  any  debts  of  her  husband,  and  she,  thereafter, 
has  all  the  privileges  of,  and  is  liable  to  all  legal  pro- 
cesses provided  for  debtors  and  creditors,  and  may 
sue  ana  be  sued  alone  without  being  joined  with  her 
husband;  provided,  however,  that  she  shall  not  be  at 
liberty  to  carry  on  said  busines<4  in  any  other  county  than 
that  named  in  the  notice  provided  for  in  section  one  thou- 
sand eight  hundred  and  twelve,  until  slie  has  recorded  iu 
such  other  county  a  copy  of  said  judgment  and  affidavit. 
[In  effect  March  IGth,  1876.1 

Caxry  on  the  bosineas  spedned— hnsbaad'a  connection,  7  CaL  4%; 
S9CaL564. 

Sue  and  be  aaed  alone  aoc  870;  6  CaL  497;  17  CaL  119;  22  CaL  522; 
SI  CaL  104;  39  Gal.  287. 

§  1820.  A  married  woman  who  is  adjudged  a  sole 
trader  is  responsible  and  liable  for  the  maintenance  of 
her  minor  children. 

§  1821.  The  husband  of  a  sole  trader  is  not  liable  for 
any  debts  contracted  by  her  in  the  course  of  her  sole 
trader's  business,  unless  contracted  upon  his  written  con- 
sent 

TITLE  Xm 
OF  PROCEEDINaS  US  INSOLVENC7. 

f  1822.  Statutes  in  relation  to,  continued  In  force. 

g  1822.  Nothing  in  this  Code  affects  any  of  the  provi« 
sions  of  ''an  act  for  the  relief  of  insolvent  debtors  and 
protection  of  creditors,"  approved  May  4th,  1852,  or  of 
the  acts  amendatory  thereot,  approved  respectively  March 
12th,  1858,  April  27th,  18(50,  and  April  27th,  18()3;  but  such 
acts  are  recogniased  as  continuing  in  force  notwithstand* 
ing  the  provisions  of  this  Code. 

Insolvent  Act  of  1880— Stats.  1880,  p.  318. 

Insolvency  decisions— 2  Cal.  107;  3  Gal.  47;  5  CaL  195;  6  Gal.  287, 800; 
7  Cal.  69, 428:  8  Cal.  44:  9  Cal.  45, 162:  10  Cal.  41,269, 418, 483:  14  Cal.  47, 
173,450;  17  CaL  618:  19  CaL  691:  22  Ca].38;  29  Cal.  415;  81  CaL  167.201. 
328:  32  CaL  406;  33  CaL  530;  84  Cal.  24, 92. 391 ;  36  CaL  24;  37  CaL  209:  39 
CaL  137 :  40  CaL  422 ;  41  CaL  123. 666 ;  48  CaL  201 :  Bandy  v.  Ransome,  Jan. 
mh,  1880, 4  Pac.  C.  L.  J.  537:  CaL  F.  Co.  v.  Halsey,  March  IStb.  1880. 5 
Pac.  C.  L.  J.  125;  Wilson  v.  His  Creditors,  July  6th,  1880.  A  Poo.  0.  L.  J. 
%62i  Doedfleld  v.  Bead,  July  20th,  1880;  Creditors  v.  Huston,  July  2l8t, 


PART  IV. 

OF  EVIDENCE. 

Genebaii  Defikitions.    §§  1823-1839. 
TiTLiB  I.    Of  Gbnebal  Pbinciples.    §§  1844-1870. 

n.    Kinds  Ain>  Dbobees  of  Evidencb.  §§  1875-1978b 
m.    Fboductiok  of  Evidence.    §§  1981-2064. 
IV.    Effect  of  Evidence.    §  2061. 
y.    Bights  and  Duties  of  Witnessbs.  §§  2064-2070. 
VI.   Evidence  in  Particular  Gases,  and  Qsnsbal 
Provisions.    §§  2074-2103. 
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OF  EVIDENCII. 

GENERAL  DEFINITIONS  AND  DIVISIONa 

1823.  Definition  of  evidence. 

1824.  Deflnirion  of  proof. 

1825.  Definition  of  law  of  evidence. 

1836.  The  degree  of  certainty  required  to  establish  facts. 

1837.  Four  kinds  of  evidence  specified. 

1828.  Several  degrees  of  evidence  specified. 

1829.  Primary  evidence  defined. 
1H30.   Secondary  evidence  defined. 

1831.  Direct  evidence  defined. 

1832.  Indirect  evidence  defined. 

1833.  Prima  facie  evidence  defined. 

1834.  Partial  evidence  defined. 

1835.  Satisfitctory  evidence  defined. 

1836.  Indispensable  evidence  defined. 

1837.  Ck>uclusive  evidence  defined. 

1838.  Cumulative  evidence  defined. 

1839.  Corroborative  evidence  defined. 

§  1823.  Judicial  evidence  is  the  means,  sanctioned  by 
law,  of  ascertaining  in  a  judicial  proceeding  the  truth 
respecting  a  question  of  fact. 

Evidence—law  of,  sec.  1825:  kinds  of,  sec.  1827:  degrees  of,  sec.  1828  ef 
•07.:  relevancy  of ,  sees.  1868,1870:  production  of ,  see  sec  1825,  subd.  3» 
note:  value  and  effect  of,  see  sec.  1825,  subd.  5,  note. 

§  1824.  Proof  is  the  effect  of  evidence,  the  establish- 
ment of  a  fact  by  evidence. 
Definition  of  term— 31  Cal.  201. 

Proof— degree  required,  sec.  1826:  order  of,  sees.  607, 2042:  extent  of, 
sees.  1867. 1869:  limits  of.  sees.  1868, 1870:  burden  of,  sees.  1860n,19ei: 
metbod  of  making,  31  Cal,  201. 

§  X825.  The  law  of  evidence,  which  is  the  subject  of 
this  part  of  the  Code,  is  a  collection  of  general  rules 
established  by  law: 

1.  For  declaring  what  is  to  be  taken  as  true  without 
proof; 

2.  For  declaring  the  presumptions  of  law,  both  those 
which  are  disputskble  and  those  which  are  conclusive;  and, 

3.  For  the  production  of  legal  evidence ; 

4.  For  the  exclusion  of  whatever  is  not  legal ; 

6.  For  determining  in  certain  cases,  the  value  and  effect 

of  evidence. 

Stmnxvisiov  i.  "Ptooi  nnaeoeMaxy^when,  see  see.  1827,  subd.  1,. 
note. 
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Subdivision  2.  Fremimptions— eecs.  1999, 1961-1963  and  notes. 

SUBDiTlsioir  3.   FrodnctionofeTidence— sees.  1961-2054. 

SUBDIYISIOV  4.   Ezclnsion  of  evidence-HMSCS.  1867, 1868. 

SUBDiTisioir  5.  Valae  and  effect  of  eTidenoe— sec.  2061;  also  see 
sec.  1828  et  seq. 

§  1826.  The  law  does  not  require  demonstrations ;  that 
is,  such  a  degree  of  proof,  as,  excluding  possibility,  of 
error,  produces  absolute  certainty,  because  such  proof  is 
rarely  possible.  Moral  certainty  only  is  required^  or  that 
degree  of  proof  which  produces  conviction  in  an  unxnrej- 
udiced  mind. 

Proof— sec.  1824  and  note. 

1887  §  1827.    There  are  four  kinds  of  evidence: 

ccD  1.    The  knowledge  of  the  court; 

107  209        2.    The  testimony  of  witnesses; 

3.  Writings; 

4.  Other  material  objects  presented  to  the  senses, 
Sub  diyisioit  1 .   Knowledge  of  the  court— sec.  iST 5  and  notes. 
SUBDivisiOK  2.   Witnesses— sees.  1878-1884. 
Subdivision  3.   Writings— sees.  1887-1951. 
SuBDivisioir  4.   Other  material  objects— sec.  1954. 

§  1828.    There  are  several  degrees  of  evidences 

1.  Primary  and  secondary; 

2.  Direct  and  indirect; 

3.  Prima  facie,  partial,  satisfactory,  indiBpensable*  and 
conclusive.    [In  effect  July  1st,  1874.] 

§  1829.  Primary .  evidence  is  that  kind  of  evidence 
which,  under  every  possible  circumstance,  affonls  the 
greatest  certainty  of  the  fact  in  question.  Thus,  a  writ- 
ten instrument  is  itself  the  best  possible  evidence  of  its 
existence  and  contents.    [In  effect  July  1st,  1874.] 

§  1830.  Secondary  evidence  is  that  which  is  inferior  to 
primary.  Thus,  a  copy  of  an  instrument,  or  oral  evidence 
of  its  contents,  is  secondary  evidence  of  the  instrument 
and  contents.    [In  effect  July  1st,  1874.  J 

Seoondanr  evidenoe-*tI^  c<NiTeyaQce  authorised  by.corpocatloa> 
52  Cal.  192. 

Contents  of  a  writing.— eiridence  of,  sec.  1856, 

§  1831.  Direct  evidence  is  that  which  proves  thefaet 
in  dispute  directly,  without  an  inference  or  presumption, 
and  which  in  itself,  if  true,  conclusively  establishes  that 
fact.  For  example:  if  the  fact  in  dispute  be  an  agreer 
ment,  the  evidence  of  a  witness  who  was  preeent>  aqd 
witnessed  the  making  of  it»  is  direct. 
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§  1832.  Indirect  evidence  is  that  which  tends  to  estab<  2832 
lish  the  fact  in  dispute  by  provin<;  anotlior,  aud  which,     ccp 
though  trae.  does  not  of  itself  conclusively  establish  that  106  193 
fact,  out  which  affords  an  inference  or  presumption  of  its 
existence.    For  example :  a  witness  proves  an  admission 
of  the  party  to  the  fact  in  dispute.    This  proves  a  fact, 
from  which  the  fact  in  dispute  is  inferred. 

Indirect  evidence— sees.  Iy57-I9li8. 

§  1833.  Prima  facie  evidence  is  that  which  snfflces  for 
t\w  proof  of  a  particular  fact,  until  contradicted  and  over- 
come by  or«her  evidence.  For  example:  the  certitlcate  of 
a  recording  othcer  is  prima  facie  evidence  of  a  record,  but 
it  may  afterward  be  rejected  upou  proof  that  there  is  no 
»u«:h  record.    (In  effect  July  1st,  1874.] 

Prima  facie  evidence— seal  uf  corporation  as,  63  CaL  192. 

Disputable  iwesomption— sec.  1963. 

fi  1834.  Partial  evidence  is  that  which  goes  to  establish 
etached  fact,  in  a  series  tending  to  the  fact  in  dispute. 
It  may  be  received,  subject  to  ho  rejected  jis  iucorapetenf . 
unless  counected  with  the  fact  in  dispute  by  proof  ot 
other  facts.  For  examnle:  ou  an  issue  of  title  to  real 
property,  evidence  of  tlie  coutluued  nossessiou  of  a  re* 
inote  occupant  is  partial,  for  it  is  ot  a  detached  fact, 
which  may  or  may  not  be  afterward  connected  with  the 
fact  in  dispute. 
Connected  with  the  fkct  in  dispute— sec*  1868. 

tl835.  That  evidence  is  deemed  satisfactory  which 
inarily  produces  moral  certainty  or  conviction  in  an 
unprejudiced  miud.  Such  evidence  aloue  will  justify  a 
verdict.  Evidence  les.4  than  this  is  denominated  slight 
Evidence.  jg3g 

Batisfactorf  eridenoe-^to justify  rerdlct,  sec.  2061 ,  subd.  6.  ccp 

§  1836.  Indispensable  evidence  is  that  without  which' 
a  particular  fact  canuot  be  proved. 
Indispensable  evidence— sees.  1967-1974. 

%  1837.  Conclusive  or  unanswerable  evidence  is  that 
-which  the  law  does  not  permit  to  be  contradicted.  For 
example:  the  record  of  a  court  of  competent  jurisdiction 
eannot  be  contradicted  by  the  parties  to  it. 

Oonclnsive  evidence— sees.  19iD6. 1963. 1978. 

§  1338.  Cumulative  evidence  is  additional  evidence  of 
the  same  character  to  the  same  point. 

S  1839.  Corroborative  evidence  is  additional  evidcnoa 
oxa  different  oharacter,  to  the  same  point. 
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TITLE  I. 


OF  THB    QISNERAL   PRINCIPIiBS    OF   ISVI- 

DBNCR 

1844.  One  witness  sufficient  to  proTe  a  fact. 
1H44.  Testimony  coaftned  to  personal  knowledge. 
1^8.  Testimony  to  bo  in  presence  of  persons  affected. 
1447.  Witness  presumed  to  speak  tlie  truth. 
lt(4H.  One  person  not  affected  by  acts  of  another, 

1849.  DocLtracious  of  precedessor  in  title  evidence. 

1850.  Declarations  which  are  a  part  of  the  traosactioii. 
18.)!.  Evidence  relatiu;;  to  tliird  person. 

145*2.  Declaration  of  decedent  evidence  of  pedigree. 

1853.  Declaration  of  decedent  evidence  against  his  snceessor  In  in- 

1854.  When  part  of  a  transaction  proved,  the  whole  is  admissible. 
I  laV}.  Contents  of  writing,  how  proved. 

185ti.  AnaTreemcntreducedto  writing  deemed  the  whole. 

KM.  Construction  of  language  relates  to  place  where  used. 

ItiM.  (Construction  of  statutes  and  instruments,  general  rule. 

1859.  The  intention  of  the  Legislature  or  parties. 
I  I860.  The  circumstances  to  be  considered. 
I   1861.  Terms  to  be  construed  In  their  general  acceptation. 
[  1362.  Written  words  control  those  printed  in  a  blank  form. 
I  1863.  Persons  skilled  may  testify  to  decipher  characters. 

1864.  Of  two  constructions,  which  preferred. 

1R65.  A  written  instrument  construed  as  understood  by  partlM. 

1866.  Construction  in  favor  of  natural  right  preferred. 

1867.  Material  allegations  only  to  bo  proved. 

1868.  Evidence  confined  to  material  allegations. 

1869.  Affirmative  only  to  be  proved. 

1870.  Facts  which  may  be  proved  on  trlaL 

•  S  1844.  The  direct  evidence  of  one  witness  who  is  en- 
titled to  full  credit  is  sufficient  for  proof  of  any  fact,  ex- 
cept perjury  and  treason. 

One  witness— witness,  definition,  sec.  1878:  witness,  competency, 
sec.  1  79  et  sefj. :  two  witnesses  for  lost  or  destroyed  will,  sec.  1389:  pe^ 
Jury  and  treason,  more  than  one  witness,  sec.  1968. 

§  1845.  A  witness  can  testify  of  those  facts  onlv 
which  ho  knows  of  his  own  knowledjj^e;  that  is,  which 
are  derived  from  his  own  perceptions,  except  in  those  few 
express  cases  in  which  his  opinions  or  inferences,  or  the 
declarations  of  others,  are  admissible. 

Opinions,  inferences,  declarations— see  sec.  1870  and  notes:  testi- 
mony as  to,  22  CaL  565;  43  Gal.  485. 

§  1846.  A  witness  can  be  heard  only  upon  oath  or  af- 
firmation, and  upon  a  trial  he  can  be  ueard  only  in  tJia 
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presence  and  subject  to  the  examination  of  all  the  parties*  * 
if  they  choose  to  attend  and  examine. 

Witness— defiaed,  sec.  I8T8. 

Witnesses— competency  of,  sec.  1879  et  $eq. 

Oath  or  affirmation— administration  of,  sees.  2093-2097. 

Xhcamination  of  witnesses   oecs.  2042-2054. 

§  1847.  A  witness  is  presumed  to  speak  the  truth. 
This  presumption,  however,  mav  be  repelled  by  the  man- 
ner in  which  he  testiHes,  by  tue  character  of  his  testi- 
mony, or  b^  evidence  affecting  his  character  for  truth, 
honesty,  or  integrity,  or  his  motives,  or  by  contradictory 
evidence;  and  the  jury  are  the  exclusive  judges  of  his. 
credibility. 

Witness— sec.  1878  et  $eq. 

Presumed  to  speak  the  tmth-«ec  1963,  sabd.  1 :  evidence  of  good 
eliaracter,  sec.  30&3. 

Fresnmption  repelled— manner  of  testlfytaiff,  sec.  2061,  subd.  3 :  char- 
acter of  testimony,  .sec.  2061,  snbd.  3:  impeaching  credit,  sees.  2049,2051, 
Susi:  motives,  liostility,  62  Cal.  SdO:  contradictory  evidence,  sec  2049. 
2051. 

Jnry  ezclasive  judges  of  credibility—sec.  2061. 

§  1848.  The  rights  of  a  pjBLVty  cannot  be  prejudiced  by 
the  declaration,  act,  or  omission  of  another,  except  by 
virtue  of  a  particular  relation  between  them;  therefore, 
proceedings  against  one  cannot  affect  another.  [In  effect 
July  1st,  1874.  J 

Partionlar  relation— requisite,  2  Cal.  145:  wife,  where  marriage  In 
Issue,  9  Cal.6!0:  husband,  crime  of,  not  imputed  to  wlfe,4d  Cal.  637: 
partner,  agent,  etc.  sec.  1870.  subd.  5:  parties  to  fraud,  20  CaL  6&d;  offi- 
cers and  master  of  vessel,  33  Cal.  Cl :  attorney,  47  Cal.  249. 

Declaration,  etc.,  of  another— when  admissible,  sees.  1849-1853. 

§  1849.  Where,  however,  one  derives  title  to  real  prop- 
erty from  another,  the  declaration,  act,  or  omission  of  the     {f ^^ 
latter,  while  holding  the  title,  in  relation  to  the  property,    93   og 
is  evidence  against  the  former. 

Oonstmction  of  section-^  CaL  478.  ^^ 

Declarations  of  predecessor— admissible,  12  CaL  163;  90  Gal.  430;  33  lOB  384 
CaL  468;  38  Cal.  51 ;  42  Cal.  298:  relating  to  the  real  property, 50  CaL  478: 
while  bomhiff  the  title,  2  Cal.  148:  12  CaL  496:  25  CaL  202;  38  CaL  278: 
affainst  the  former,  23  CaL  347;  49  Cal.  ZHi  63  Cal.  348:  estoppel  by,  5 
Cal.  84:  analogous  doctrine  as  to  personalty,  40  CaL  474;  and  see 
**  fraud,"  under  Bxs  Gbst  Ji,  sec  185Qi». 

§  1850.  Where,  also,  the  declaration,  act,  or  omission 
forms  part  of  a  transaction,  which  is  itself  the  fact  in  dis-    ^ 
pute,  or  evidence  of  that  fact,  such  declaration,  aot|  01   loe  384 
omission  is  evidence,  as  part  of  the  transaction. 
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Rat  gesta,  part  of— dedantions,  etc.,  f onning.  (TmeroRly,  time  of 
decUirations.  85  Cal.  49;  63  Gal.  212;  written  declarations,  ete..  may  be. 
■ec.l046;  21  Gal.  374;  47  CaL294:  declarations  not  forming,  43  Ciu.27;  4$ 
Cal.  463.  Special  instances,  assaolt,  85  Cal.  274 :  49  Cal.  3^ :  conspiracy. 
In  furtberaiice  of,  27  Cal.  572:  declarations  before  othors,  sec-  1829. 
sutxL  8;  29  CaL  637 :  d/lnff  declaration,  aec.  1870,  subd.  4;  85  Cal.  49:  en* 
tries  in  corporatioa  uooks,  when  Inaamissiblo,  S3  Cal.  248:  fraacl.  Im- 
peaching sale  for,  7  Cal.  891;  8  CaL  109. 825;  15Cal.50;23Cal.831:25Cal. 
202:  86  Gal.  205:  insurance  policy*  Fishbeck  r.  PhOBnix  Ins.  Go.  Hardi 
24tn,  1880, 5  Fac  C.  L.  J.S12:  malice, 85  Cal. 378:  writing, to  ezplaiik, sec, 
1800. 

§  1851.  And  where  the  question  in  dispute  between 
the  parties  is  the  obligation  or  duty  of  a  third  person, 
whatever  would  be  the  evidence  for  or  against  such  per* 
son  is  pHma  facie  evidence  between  the  parties.  [In  enect 
July  l8t»  1874.] 

§  1852.  The  declaration,  act,  or  omission  of  a  member 
of  a  family,  who  is  a  decedent,  or  out  of  the  jurisdiction,  it 
also  admissible  as  evidence  of  common  reputation,  in 
oases  where,  on  questions  of  pedigree,  such  reputation  It 
admissible. 

Declaration  of  deoadent-aec.  1870,  sobd.  4. 

Common  reputation  •«  on  qnesttona  of  pedigree.  oto.t  aec  W^ 
•nbd.  11. 

§  1853.  The  declaration,  act,  or  omission  of  a  dece- 
dent, having  sufficient  knowledge  of  the  subject,  against, 
his  pecuniary  interest,  is  also  admissible  as  evidence  to 
that  extent  against  his  successor  in  interest. 

Decedent's  deolaratiim  againat  interest—see.  1870,Bnbd.4;  44  CaL 
tfth  45  CaL  137;  46  Cal.  610;  47  Cal.  842 :  entries  and  other  writings,  sec. 

§  1854.  When  part  of  an  act,  declaration,  conrezsa- 
tion,  or  writing  is  given  in  evidence  b^r  one  party,  the 
whole  on  the  same  subject  may  be  inquired  into  by  the 
other;  when  a  letter  is  read,  the  answer  may  be  given; 
and  when  a  detached  act,  declaration,  conversation,  or 
writing  is  given  in  evidence,  any  other  act,  declaration,, 
conversation,  or  writing,  which  is  necessary  to  mi^ke  it' 
understood,  may  also  be  given  in  evidence. 

Part,  admitting  more— secticm  applicable,  8  CaL  106i  0  Cal,  U8i  9 
Cal.  529;  10  Cal.  871;  12  CaL  564;  19CaLC89;  25  Cal.  128;  29  CaL  497,641; 
86  CaL  648:  83  Cal.  279:  section  inapplicable,  80  Cal.  65, 543;  83  Gal.Stt: 
error  under  section,  when  not  nrelttdicial,  50  CaL  137:  documents, 
cross«xamlnatkm,etc.,8eGS.  2047,2048:  related  documents  as  evldenoeb 
47  Cal.  294. 

§  1855k  There  can  be  no  evidence  of  the  oontenta  of  a 
writing,  other  than  the  writing  itself,  except  in  the  follow* 
ing  cases: 
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1.  Where  the  original  ha»  been  lost  or  destroyed;  ia 
^hich  case  proof  or  the  loss  or  destruction  must  tirst  lie 
made; 

2.  When  the  original  is  in  the  possession  of  the  party 
against  wliom  the  evidence  is  ofSered,  and  he  fails  to  pro* 
duce  it  after  reasonable  notice; 

3.  When  the  original  is  a  record  or  other  document  in 
the  custody  of  a  public  oiSScer; 

4.  When  the  original  has  been  recorded,  and  a  certified 
copy  of  the  record  is  made  evidence  by  this  Code  or  oUter 
statute; 

5.  When  the  original  consists  of  numerous  accounts  or 
other  documents*  which  cannot  be  examined  in  court 
without  great  loss  of  time,  and  the  evidence  sought  from 
them  is  only  the  general  result  of  the  whole. 

lu  the  cases  mentioned  in  subdivisions  three  and  four, 
a  copy  of  the  Original  or  of  the  record  must  be  produced; 
in  those  mentioned  in  subdivisions  one  and  two,  either  a 
copy  or  oral  evidence  of  the  contents.  Fin  effect  July  IsW 
1874.] 

N9tara  of  prorision— 0  Gal.  430|  10  CaL  120. 

Oontents  of  writhiig— sbowtnsr  permissible,  sees.  1937»  1969t  S  CaL 
467;  9 <;al.  S&r9;  13 Cal.  84;  43 CaL  162;  49 Cal.  264;  50  Cal.  353. 

Subdivision  1.  Original  lost  or  destroyed—proof  reqalsite»0  CaL 
3H9;  »CaI.  430;  lH  Cal.  Id3;  19  Cal.  640:  diligent  search  unsuccessful,  A 

"~  *  "     ~  J.6»| 
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admitted.  8  Cal.  49;  12  Cal.  1 1 ;  17  Cal.  5(1-):  22  Cal.  50;  26  Cal.  270;  51  CaL 
ISSi  recorder's  book  as  evidence^  17  Cal.  43. 

SuoDivisiON  2.  Origixial  In  posseaaioa  of  opponent —notice  tO: 

8 reduce,  sees.  1U38. 1939:  12  Cal.  403:  15  Cal.  63:  secondary  evidence  ad*. 
ifttea,9Cal.593;  12  6iL403;  3d  CaL  584:  denial  of  existence  need  not 
be  proved,  sec.  Id69. 

Subdivision  3.  Fablic  reoords>-7  CaL  110,  238;  12  CaL  20;  18  CaL 
479:  imbllc  writings  generally*  sees.  1892-1926. 

Subdivision  4*  Original  on  record— certified  copy  admisslMOt 
when.  3  CaL  427:  6  CaU  488,  679;  12  CaL  306;  13  CaL  638;  25  Cal.  122;  27. 
Cal.  60. 238;  38  Cfal.  216, 442. 

J  1866.  When  the  terms  of  an  agreement  have  been 

need  to  writing  by  the  parties,  it  is  to  be  considered  as-  1856 

containing  all  those  terms,  and  therefore  there  can  be  be^  ntf  SSa 

tween  the  parties  and  their  representatives,  or  successors  ^^  ^'" 

in  interest,  no  evidence  of  the  terms  of  the  agreement  1^56 

other  than  the  contents  of  the  writing,  except  in  the  foU  qS^£. 

lowioff  cases:  ^'  °*' 

1.  Where  a  mistake  or  imperfection  of  the  writing  is  put  18^ 
In  issue  by  tlie  pleadings;  loim 

2.  Where  the  validity  of  the  agreement  is  the  fact  in  dii^ 
Cons  Crv.  Pnoo.- 
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pate.  Bnt  tliia  section  doea  not  exclude  other  eridence  oi 
the  circumBtaiices  ander  nbich  tbe  tigreenient  was  mode, 
or  to  which  it  relates,  as  deQued  in  sectioa  eiahteen  liuml- 
ted  and  ality,  or  to  explain  an  extrinsic  ambieuity.  or  to 
establish  illegality  or  fraud.  The  term  aereement  io' 
eludes  deeds  and  wills,  as  well  as  ooatraots  betweea  par- 


cntloo,  unless  the  parties  have  relerence  to  a  different 
lnt«irelstlon  of  oonuaoi-lst  loeJ.  Clyll  Code.see.  lai«. 
g  1858l  In  the  constmction  ot  a  statnte  or  instmment, 
the  o&ice  of  the  judge  ia  aimplj  to  ascertain  and  declare 
what  is  in  terms  or  in  substaoce  contained  therein,  not  to 
insert  what  lias  been  omitted,  or  to  omit  what  lias  been 
inserted;  and  where  there  are  several  provisions  or  pai- 
tionlurs,  eucb  a  construction  is,  if  possible,  to  be  adopted 
aa  will  give  effect  to  all. 

OonsTmctlctii— KfrDCmlly.Ae^.lSMuulnotDS:  doclnrUiewbAtlflTTrtC- 
ten,2<  cal.KU:  EVvlntt  csect  lo  nll.LlvU  cwle.ssci.liill.Ktl:  1  CiL 

u6ii.^(i,ii!i  nCaLWO;  MCai.W)  3SC)J.s;i. 


§  1859.  In  a  construction  of  a  statute,  the  Intention 
of  tlie  Legislature,  and  in  the  construction  of  the  instta- 
ment,  the  intention  of  the  parties,  ia  to  be  puisaed  if 
poasible;  andwlieuaKeDenJaadpanioularproyiaioiiars 


lueODslRtent,  the  latter  Is  pnramoimt  to  tlie  former.  80  a 
particular  intent  trill  control  a  genaial  one,  tliat  ia  incon- 
^tem  with  It. 


S  I860.  Forthe 'pn^'ccoK^'^'^oQ  <^f  >u  lustmoiFni 
tlie  circiimatouces  iioder  wliicJi  itwaa  nuule,  iacluil>u{;tli« 
■ituatioD  of  tbonubiectof  tboiQtrriiuient.oiiil  ot  tliepiir- 
ties  to  ii.  mn;  also  ha  aliono.  no  rliat  ibu  jiiilfce  be  placrd 
In  Uia  iKwitioD  uf  tliosa  wlioiie  l^iusuuge  ho  la  to  iaterpnit. 

CmMmctlan  of  iiuaum8ii«i— ««.  IMMi. 

BittrOQniling  clrcamBtaiiQO*— may  lie  alioini.  Civil  Corte.  aet.  11  Hi 

•meDca,  11  Col.  101  i  IS  Cal.SUUCol.liii  )ICal.»»:12  CiL  Ilii* 
CiLtMi  itKaop.wi!.  litTLi,  >Dlj>l.  U:  tlucrlpnTS  part  ol  couveyaice,  Hni 


teobntcal,  or  otliiinvisu  pei^uiiar  HigDiflcation,  anil  n 
used  nnd  umlorntocHl  In  tlia  pnnioiiUr  iustunce,  Ju  wuicm 
caaa  the  agreemtnt  must  bo  conatcued  accordingly. 

PMSUar  sigslSciulon  of  teims— mar  be  ilwnTii,  U  CaL!9i  U  QVi 
(Mi  ITCaL  isl;  coiuptUQ  Clvu  Code,  BSu.  IMl.  ICU. 

§1862.  'WhenanlnairmiwntconsisMpartlyof wrltttf* 
^onU  BDd  partly  of  a  printed  fonn,  and  Oio  ttraaxa  i>' 
ConalBtent,  tiie  ioiraer  conttola  tbe  bttter. 

OoiDJWn-ClTUCiHle.uw.  l£>i. 

S  1863.  When  tbe  charadtsrs  In  which  ad  instrument 
la  written  aro  difScul  C  to  Im  ilocipliereil,  or  tlie  laognngeot 

tbe  Instrument  is  uot  underaiood  by  the  court,  the  evi- 
dence of  persons  Rki lied  in  decipbeiiUdtbecLaracten,  or 
who  unilerstanU  the  laoBuase,  ia  admissible  to  declare  the 
cbaraoteis  or  tlio  muauiog  of  the  langoage. 
Sm— aeo.  ISTB,  oMa,  e,  ID,  aail  notes. 

g  1864.  When  tbe  terms  of  an  afcreemeDt  have  be«n 
intended  lii  a  dilferent  sense  by  the  different  parties  la  It, 
that  sense  is  to  provail  Hgainst  either  party  iu  which  h« 
-aupposed  tlie  other  understood  it.  and  when  (lirToreut  con- 
■tnictloDS  of  a  luovisioa  aie  oUieiwiM  equally  proper, 
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tbaX  is  to  be/tatoi  wliteh  is  most  f  aTorable  to  the  party  in  > 
inrbose  favor  the  proYision  was  made. 
Ooiiipam.*^¥U  0049,  sees.  16«e»  l«54.r 

§  1865.  A  written  notice,  as  well  as  every  other  writ- ' 
iniCt  is  to  be  eonstmed  according  to  the  ordinary  acceptik 
tion  of  its  terms.  Thus,  a  notice  to  the  drawers  or  in- 
dorsers  of  a^  bill  of  exchange,  or  promissory  note,  that  it 
l).as  been  protested  for  want  of  acceptance  or  paymeut, 
must  be  hf  Id  to  import  that  the  same  has  been  duly  pre- 
sented for  acceptance  or  jpaymentr  and  the  same  reiused, 
and  that  the  holder  looks  for  payment  to  the  person  to 
whom  th^  notice  is  given. 

Ordinajnr  acoentatioB-^see  sec.  1861;  compare  Civil  Code,  sec.  16M; 
Dotlce  of  dishonor,  ClvU  Code»sec.  3i4S;  4  CaL  213;  8  CaL  6*26;  14  Cal. 
ISO;  34  Qtd.  K9. 

§  ip66*    When  a  statute  or  instrument  Is  equally  sus-   ^ 
ceptible  of  two  interpretations,  one  in  favor  of  natural    ^tz 
ri^ht  and  the  other  afcainst  it,  the  farmer  is  to  be  adopted,   gg  §^^ 

8  1867.  None  bat  a  material  allegation  need  be  proved. 

dEaterial.  allesatioa—Deflned,  sec.  463;  In  complaint,  see  Code, 
Pleading,  sec.  426» ;  48  Cat  439;  not  controverted*  sec  462. 

§  1868.  l^videncemost  correspond  with  the  substance 
of  tlio material  allegations,  and  be  relevant  to  the  question 
in  dim>ote.  Collateral  questions  must  therefore  be  avoid- 
ed. It  is,  however,  witJiin  the  discretion  of  the  court  to 
permit  inquiry  into  a  collateral  fact,  when  such  fact  is  di- 
rectly connected  with  the  question  in  dispute,  and  is  es- 
sential to  its  proper  determination,  or  when  it  affects  the 
credibility  of  a  witness. 

OoxTv^pondMiice  .between  evldenoe  and  allegation8->28  CaL  87: 
varlancet  sees.  499-471;  tender  cannot  be  proven  unless  pleaded, ^.- 
CaL  .597. 

Relevant  eridenoe— ^required,  4  Cal.  229;  21  Cal.  23:  27  Cal.  423;  30 
Cat.  252;  48  Cal.  434,  Mft;  Smith  v.  East  Branch  M.  Co.,  Vch.  12th.  lH80. 4 
Pac.  C.  L.  J.  563;  admlaslble  evidence  under  requirement,  sec.  1870  and 
notes;  objection  or  exoeptl<Hi  to  evidenceraec.  ()46«». 

Collateral  fact— connecting.sec.  1870  and  notes;  &l  Cal.  75;  Bancroft  • 
9.  Ueringhl,  Feb.  4th,  1880, 4  ntc.  C.  L.  J.  536:  entirely  irrelevant,  49 
CaS.  374:  hi  Cal.  225,  60t;  5»  CsL  73fr;  crediblUty  of  witness,  sees.  1S17 
and  1870,  Sttbd.  16; 

§  1869.  Each  party  must  prove  his  own  affirmative  al-     1869 
legations.  Evidence  neied  not  i>e  given  in  support  of  a  neg-      cop 
ative  allegation,  except  when  such  negative  allegation  Is    ^  i?^ 
an  essential  part  of  the  statement  of  the  right  or  title  on  . 
which  the  cause  of  action  or  defense  is  founded,  nor  even 
in  soch  case  when  the  allegation  is  a  denial  of  the  existence 


A 
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of  a  docnnent,  ttie  custody  of  which  helongs  to  tbe  op- 
posite party. 

AfflnnatiTe  allBgatloni-admlttod  facta  neart  not  be  prored,  ts  CtL 
R«lUCaI.30<i; 41  Cal.  127,133!  UCia.l2ift1Cil.2ll.ll!l:naTaaUvemat' 
IMl:  iSc™'uH^?ical"[W;  63^*1.  »i;  Dougherty  «.  mn-iSooTllAuSi 

liff ki^lK tnuS  pfoUn!'iL'c".'°l'8^  fif JS!L'2Wf'M  ciSl'T^i  Srimt 
Stuaei',  J  UDB  SDtb.  loM,  9  rac.  C.  L.  J.  iw. 
IfBgaUve  BUegalioB— some  CTldence  required,  H  Cal.Sll:  denllk 

8ITFPI0IEN07  OF  EVIDEHOB  IN  TABIOTTS  OASES. 


}       1,  The  precise  fact  in  dispate; 

B      3.  Tlia  net,  (teclartition,  or  omission  of  a  paitj,  as  evi- 
denca  SKaiust  such  n^iFty ; 

3.  An  act  or  declaration  of  another,  in  the  prwence 
and  within  tlie  observation  of  a  party,  and  his  conduct  in 
relation  tliereto; 

4.  The  act  or  declaration,  verbal  or  written,  of  a  de- 
ceased person  in  respect  to  the  relationship,  birth,  mat- 
li^l^,  or  death  of  any  person  related  by  blood  or  mar- 
riage to  such  deceiised  person;  tlie  actor  deciaration  of  a 
deceased  person  done  or  made  against  his  interest  Id  re- 


03  ^M       S.  After  proof  of  apartnership  oragency.thaact  ordso' 
laiation  of  a  partner  or  agent  of  the  part;r,  within  Uw  ' 
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scope  of  the  x>artnership  or  agency,  and  dnring  its  exist- 
ence. The  same  rule  applies  to  the  act  or  declaration  of 
a  joint  owner,  joint  debtor,  or  other  person  jointly  inter- 
ested with  the  party; 

6.  After  proof  of  a  conspiracy,  the  act  or  declaration  of 
a  conspirator  against  his  coconspirator,  and  relating  to 
the  conspiracy; 

7.  The  act,  declaration,  or  omission  forming  part  of  a 
transaction,  as  explained  in  section  eighteen  himdred  and 
fifty; 

8.  The  testimony  of  a  witness  deceased,  or  ont  of  the 
inrisdiction,  or  nnable  to  testify,  given  in  a  former  action 
oetween  the  same  parties,  relating  to  the  same  matter; 

9.  The  opinion  oi  a  witness  respecting  the  identity  or 
handwriting  of  a  person,  when  he  has  knowledge  of  the 
person  or  handwriting;  his  opinion  on  a  question  of  scl« 
ence,  art,  or  trade,  when  he  is  skilled  therein ; 

10.  The  opinion  of  a  subscribing  witness  to  a  writing,     *^ 
the  validity  of  which  is  in  dispute,  respecting  the  niental    ^uh  lo 
sanity  of  the  signer;  and  the  opinion  of  an  intimate  ao-    102  638 
qnaintance  respecting  the  mental  sanity  of  a  person,  the    1970 
reason  for  th^  opinion  being  given ;  cc  p 

11.  Common  reputation  existing  previous  to  the  contro-  fjf  ij 
versy,  respecting  facts  of  a  public  or  eeneral  interest  more 
than  thirty  years  old,  and  in  cases  ofped^ee  and  bound- 
ary; 

12.  Usage,  to  explain  the  true  character  of  an  act,  con- 
tract, or  mstnmient,  where  such  true  character  is  not 
otherwise  plain;  but  usage  is  never  admissible,  except  as 
an  instrument  of  interpretation; 

13.  Monuments  and  inscriptions  in  public  places,  as  evi- 
dence of  common  reputation;  and  entries  in  family  bi- 
bles, or  other  family  books  or  charts;  engravings  on  rmgSy 
fatnily  portraits,  and  the  like,  as  evidence  of  pedigree; 

14.  The  contents  of  a  writing,  when  oral  evidence  there- 
of is  admissible; 

15.  Any  other  facts  from  which  the  facts  in  issue  are 
presumed  or  are  logically  inferable; 

16.  Such  facts  as  serve  to  show  the  credibility  of  a  wit-  Sub  I6 
ness,  as  explained  in  section  eighteen  hundred  and  forty-  ^^  ^^ 
seven. 

llelevant  evidence  required— sec.  I86B  and  notes. 

BELEVANT  BVIDBNOE. 

Babd.  U  Precise  fact—In  dispute,  kinds  of  evidence,  sec.  1827  and 
notes.   Subd.  2,  Admissions— account  by*.  13  Cal.  427;  18  Cal.  634:  84 
Call  180:  50  CaL  433:  acquiescence,  by,  see  note  to  subd.  3,  infra;  13  Cal. 
437;  2'i(;ai.232;  MCalA»:  acknowled^ent,by,23Cal.565:asse8smenV 
IVflO  CaL (04:  compromise, not  by  offer  to,  sec.  2078:  counsel,  by,* 
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Cal.  79;  23  CaL  232:  entries  by.  sec.  1^^6  and  notes:  estoppels, by,  sdc. 
l^i^suba. 9 andiioto:  pleadings.  In.  14  Cal. 36;  84  Cal.  ifs;  3SrCaL2J4; 
47  CaJ.  249.  and  see  imder  Akfibvattvb  Allboationh,  sec.  IfXSint 

EQblleatlonof  adTertlsemcnt.  by.  85  Cal.  23:  relevancy,  of.  sec.  ISHK;  49 
al.  &>4:  third  person,  by,  sees.  1848-1853.  alsosubd.  4-6  of  this  section, 
and  notes  to  same,  ^t^ra:  testimony,  by.  3  Cal.  8%;  22  Cal.  233;  43  Cal* 
483:  43  Cal.  lid:  valae  of. sec. 2061, snbu.  4:  witness  tcstlfTbig  to. sec. 
1646.  Oonfessions— acquiescence,  from,  see  note  to  subd.  3  infrax 
criminal  cases.  ln.60  CaL4l.^ :  divorce  cases.  In.  sec.  2079 :  not  volnntary» 
Inadmissible,  49  Cal.  342.  Subd.  3.  Conduct  in  presence  of  another— 
acquiescence,  admission  or  confession  implied  irom,%;  Cal.  100;  49  CaL 
171:  conversation,  29  Cal.  637;  43  Cal.  236:  evidence  admissible  under 
this  head.  M  CaL  613;  People  r.  Ah  Tnte,  Jan.  23rd.  1880.  4  Pac.  C.  L. 
J.  494:  presence  of  accused,  declarations  must  be  made  In.  52  Cal.  616w 
Subd.  4,  Decedent's  declarations,  etc.— as  to  relatives,  compare,  sec. 
1852 :  against  Interest,  as  to  realty,  compare,  sec.  1853 ;  49  Cal.  294 :  dyliur 
declarations  Incriminalcases,  10 CaL  32;  17  Cal. 76,166:  ISCaL  166:2ICiiI. 
368: 24 CaL  17,640;  8.) Cal. 40;  43 CaL2J;  44 Cal. 433;  4!)CaL632;51  CtU.  5»7. 
Subd.  3,  Partner— act  or  declaration  of,  partnership  bookii.  49  Cal.  103: 
Butler  V.  Beach,  Kay  26tli,  1880. 6  Pac.  C.  L.  J.  445:  dnrim;  existence  of- 

Sartnershlp.  only.  2:)  CaL  101 :  after  proof  of  partnership,  3  Cal.  98 ;  6  CaL 
13;  8  Cal.  579;  44  Cal.  382.  Agent— act  or  declaration  of.  after  proof  of 
the  agency,  14  CaL  85;  23  CaL  152;  30  Cal.  253;  43 CaL  396.  and  see  53  Cal. 
425:  within  scope  of  agency,  1  CaL  221 :  23  Cal.  468:  during  existence  of 
a{renc7,36  CaL  571:  forming  nart  of  the  re*  geslm,  sec.  1830.  and  see 


.«.«».— requisite.  2  CaL  143:  of  defendant  not  served,  as  against  k/i.u«> 
defendants.  Insumclent,  53  CaL  659:  particular  relation,  generally,  sec. 
1848.  8ubd.  6.  Ooconspirators— act  or  declaration  as  to,  89  Cal.  75;  47 
Oal.  888;  49  CaL  166, 171, 643.  Subd.  7,  Res  gosta)— sec.  1860n.  Subd.  8^ 
Former  testimony  of  decedent,  etc.— 15  Cal.  275;  16  CaL  423;  41  CaL 
263;  47  Cal.  383:  out  of  Jurisdiction,  does  not  apply  to  witness  out  of 
county. 51  CaL 632.  Subd. 0,  Experts— degree  orsklll  requisite. 6  Ca), 
67;  9  CaL  56:  31  CaL  115:  47  CaL  3SS;  60  Cal.  463;  Estate  of  Toomw, 
April  7th.  1880. 6  Pac.  C.  L.  J.  286:  handwriting,  as  to,  47  Cal. 294, 343,  #; 
60  Cal.  46:2:  technical  matters.  In,  sec.  1861;  6  CaL  103:  testimony  of, 
when  and  how  far  receivable,  10  Cal.  841 ;  17  CaL  416;  40  CaL  405;  63CaL 
8^;  Estate  of  Toomes,  April  7th.  1880,5  Pac.  C.  L.  J.  286:  on  qnestjlon  of 
sanity,  see  subd.  10  and  note,  in/ra.  Subd.  10.  Sanity— opinion  fit  \vit> 
ness  on,  43  CaL  32;  Estate  of  Toomes,  April  7th,  1880, 5  Pac.  C.  jD*  J.  38S. 
Subd.  11,  Common  reputation— public  or  general  interest.  %  CaL  45: 
not  to  prove  partnership,  3  CaL  08;  6  CaL  455:  pedigree,  decJIikratlon  of 
decedent,  etc.,  sec.  1832:  boundary,  2  Cal.  45;  25  CaL  654,  Subd.  12, 
Usage— character  of  contract,  explaining,  17  CaL  695;  60  CaL  438:  of 
trade.  4  Cal.  204 ;  48  CaL  634 :  mining  customs,  etc.,  sec.  7|3  and  note;  34 
Cal.  628.  SubcL  13,  Common  reputation— pedigree,  etc., see  note  to. 
subd.  11.  supra.  Subd.  14,  Contents  of  writing— where  oral  evidence 
admissible, see  sees.  1855. 1856  and  notes.  Subd.  15,  Indirect  evidence 
—generally,  sees.  1957-1963:  inference,  sees.  1958.  lil0O:  presumptions, 
sees.  1950,1961,  1962, 1963:  Instances  of  inferentlaj  evidence,  4  Cal.  263: 
88  CaL  67;  46  Cal.  892;  Flshbeck  v.  Phoenix  Ins.  Co.  March  24th,  1880. 5 
Pac.  C.  L.  J.  212:  presiunptlve  evidence  of  ownership,  62  CaL  61L 
Subd.  16,  Credibiilnr  of  witness— see  sees.  l/Ul*  1868:  ««">J"F*g  for 
hostlUty,  62  Cal.  380. 

EVIDBNOE  ADMISSIBLE  IN  FAETI0X7LAR  CASES. 

^Aooonnt— 13  Cal.  427;  60  Cal.  108.  Amfuded  complaint-«l  Cal.  223. 
AaMW9r-:lS  Cal.  87, 168;  16  Cal.  173.  Qontract-cohdltlons,  perform* 
Aoce  of,  Williams  v,  Hartford  Fire  Ini,  Co.,  March  29th.  1880,  6  Pac  0. 
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'L.J.CJ.  Conversion— 15  Cal.  412;  16  Cal.  82.  Corporation— fiO  Cal. 
43li.  ;ro8S  dcnand— sec.  44U.  Damages— 1  Cal.  3Vt:  f)  Cal.  414;  G  Cal. 
66.2.i:  NCal.  4'>4;  18  Cal.  <»i>:  35  Cal.  .i72.  Debris— 18  Cal.  4o(l.  Es- 
cape-Political Coilc,  see.  4182.  Exemptions— is  Cal.  2W).  Forcible 
entr7,  etc.— i7  Cal.-ViS;  2S  Cal.  532.  Fraud-7  Cal.  8J)1;  12  Cal.  4G5;  15 
CaL.iO;  23Cal.3yi;  34Cnl.  IWi:  Kancroft  r.  IJerlnJjhI.  Feb.  4th,  1880,  4 
Pac  C.  L.  J.534i.  Indcrsooont— ;jdC:il.  121.  Land  cases— cjectmcut, 
4CaL70;  10  Cal.  4^;  ir,  CjiI.  283;  21Cnl.2:il;  24  Cal.  li:4;  2ti  Cal.  310;  ^ 
Cal.40S:  30Cal.2UU.u:Jo;  41  Cal.  263:  44  Cal.3r«3;  4U  Cal.  640;  47  Cal.  UU 
-2tt3;  4*  Cal.  1S4.408:  4)  Cal.  6 Hi;  60  Cal.  64,  142:  63  Cal.  3'>,  4J6.  Forci- 
ble eiitr}'.  37  Cal.  60:  Mexican  srant,  2!)  Cal.  312:  Cbnpnian  r.  Qulnn» 
March  I3tli.  188U,  6  Pac.  C.  L.  ,1.  I(i2:  mlniui;  claiius.  SO  Cal.  214, 
tlO:  nosses.«!ory  actlous,  generally,  12  Cal.  60;  21  Cal.  2i)8;  23  Cal.  204, 
Kb;  27  Cal. 263;  2)  Cal.  412;  30 Cal.  333;  37  Cal.  3*1;  40  Cal.  249;  43  Cal. 
217. 4'S5;  44  Cal.  4;n;  48  Cal.  178.  .m;  80  Cal.  l')6:  public  lauds.  27  Cal.  b7; 
28Cal.  40rt.432;  31  Cal.4iil;  37  Cal.  380;  47  Cal.  2li.'»;  40  Cal.  242;   60  Cal. 


64. 1%;  Chapman  r.  Quliiii,  March  13th,  1880, 6  Pac.  C.  L.  .J.  102;  Knigot 
r.X!o<.-hc,  March  13th.  I8b0,r>pac.  C.  L.  J.  106:  (luletlns  title,  28  Cal. 


prosooa- 

tiou— 18  Cal.  83 ;  3.>  Cal.  373 ;  3.1  Cal.  485 ;  44  Cal.  (iOO.  Marriage— breach  of 
pr^vilseof ,  47  Cal.  ll;4.  Negligence- 27  Cal.  425;  35  Cal.  247, 634;  86  Cal. 
Sfti^  578;  49  Cal.  274;  43  Cal.  437;  44  Cal.  643;  45  Cal.  324;  48  Cal.  426;  M 
"0*7.678.  Note— 60 Cal.  102.  Notice— constructive.  12 Cal. 241.  Serv- 
fff'-V-artion  for.  24  Cal.  890;  26  Cal.  305;  42  Cal.  466;  45  Cal.  266;  46  CaL 
*^:20CaL222.  Tax  soits^fis  Cal.  233.  Tr«apas8-45Cal.ti40.  ^ 


TITLE  n. 

Of  the  Kinds  and  Degrees  of  Evidence. 

Chap.    L  Knowledge  of  the  cooit,  $  1875. 

n.  Witnesses,  §§  1878-1881 

riL  Writings,  §1 1887-1961. 

IV.  Material  objects  presented  to  the  senses,  other 
than  writings,  §  1954. 

V.  Indirect  evidence,  §§  1957-1963. 

YL  Indispensable  evidence,  §§  1967-1974. 

Vn.  Conclusive  and  unanswerable  evidence,  §  1978. 
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'til  XNOvufDds:  6t  tias  coubt.  §  187^ 


dHAPTEB  I. 
KNOWIiEDGB  OF  THE  COX7RT. 

4  tns.  Certain  facts  of  general  notoriety  aasuned  to  be  trtte.  fipecti 
ficatlon  of  such  facts. 

§  1875.  Coarta  tiaike  judicial  notice  of  the  following     1875 

1.  The   true  signification  of  all  English  words  and   i^  29o 
phrases,  and  of  all  legal  expressions; 

2.  Whatever  is  established  by  law;  1875 
d.  Tablic  and  private  official  acts  of  the  lesislatiVid,  ex-  105  574 

Entire,  and  judicial  deportments  of  this  State  and  of  the      .^^ 
United  States;  Jjjo 

4.  The  seals  of  all  the  courts  of  this  State  and  of  the    sub  2 
United  States;  loe  158 

5.  The  accession  to  office  and  the  official  signatures  And 
seals  of  office  of  the  principal  officers  of  government  iu 
Uie  legislative,  executive,  and  judicial  departments  of  tiiis 
State  and  of  tlid  United  States; 

6.  The  existence,  titlis,  national  flag,  and  seal  of  every 
6tate  or  sovereign  recognized  by  the  executive  power  of 
tlie  United  States; 

7.  The  seals  of  courts  of  admiralty  and  maritime  Juris- 
diction, and  of  notaries  public; 

8.  The  laws  of  nature,  the  measure  of  time,  and  the  geo- 
In^phical  divisions  and  political  history  of  the  world. 

In  all  these  cases  the  court  may  resort  for  its  aid  to  ap- 
propriate books  or  documents  of  reference. 

JTTDZOIAL  NOTZOB. 

Snbd.  1,  Meaning  of  English  words  and  phrases,  eto.— 41  Cal.  477$ 
49  Cal.  696;  61  Cal.  429.  Subd.  2,  Established  by  law— wbatever  bi. 
Statutes,  30  Cat  253:  District  Courts,  before  amdts.  1880, 17  Cal.  371;  87 
CaU  241 :  42  Cal.  400;  48  Cal.  178.  Sabd.  8,  Official  acta  of  governmental 
departmenta-<:u>ngre88loiial,  27  Cal.  167:  of  State  Legislature,  43  CaL 
MO;  53  CaL  171:  Judicial  department,  before  Code,  31  CaL  229:  pri- 
vate acts,  before  Code,  32  Cal.  447:  removal  of  county  seat,  47  CaL  4SS, 
Stibd.  4,  Seals— patent,  14  Cal.  467.  Subd.  A,  Chief  governmental  om- 
9n— Incumbency ,  sig^natures,  seals :  before  Code,  15  Cal.  53 ;  32  Cai.  106. 
Bnbd.  8,Z«aw8  of^nature,  eto.— geofoapbical  divisions.  1  Cat  9:  5  CaL 
iiO:  39  Cal.  40:  streets  of  city,  wlilting  v.  Quackenbush,  March  13th« 
^iftPacCL.  J.  153.  Books  and  docoments— as  aid  see  sec  I996i. 
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CHAPTER  n. 

W1TJNESSB8. 

i  1878.  Witnesses  defined.  ^ 

I  1879.  All  persons  capable  of  perceptions  andcommnnlcattOL  tmar^ 

1880.  Persons  who  cannot  testify. 

1881.  Persons  In  certain  relations  to  parties  prohibited. 

1882.  When  privileged  persons  must  testify. 

1883.  Judge  or  a  juror  may  be  witness. 
1881.  When  an  interpreter  to  be  swonu 

§  1878.  A  witness  is  a  person  whose  declaration  nnder 
oath  is  received  as  evidence  for  an:^  purpose,  whethix  such 
declaration  be  made  on  oral  examination  or  by  dep^^tion 
or  affidavit. 

Compare— sec.  2002. 

Oral  examination— sec.  1846:  general  rules  of,  sec  2042  ef  ieq. 

Deposition— sees.  2019-2038. 

AffldaTit— sees.  2009-2015. 

§1879.  All  persons,  without  exception,  otherwiw  than 

^^       is  specified  in  the  next  two  sections,  who,  having  organs 

104  486    of  sense,  can  perceive,  and,  perceiving,  can  make  known 

ip^       their  perceptions  to  others,  may  be  witnesses.    Therefore, 

cup       neither  parties  nor  other  persons  who  liave  an  interest  in 

106  92    the  event  of  an  action  or  proceeding  are  excluded;  nor 

those  who  have  been  convicted  of  crime;  nor  persons  on' 

account  of  their  opinions  on  matters  of  religious  belief; 

although,  in  every  case,  the  credibility  of  the  witness 

may  bo  drawn  in  question,  as  provided  in  section  eighteen 

hundred  and  forty-seven. 

Competency  of  witnessea-^io  exclusion  for  religious  belief,  17  CaL 
€12:  nor  for  nationally  or  color,  45  CaL  67:  attorney  as  witness,  49  CaL 
382. 

Persons  incompetent— to  be  witnesses,  sec.  1880. 

1880       §  1880.  The  following  persons  cannot  l)e  witnesses: 
ccp       1.  Those  who  are  of  unsound  mind  at  the  time  of  their 
95  162  production  for  examination; 

2.  Children  under  ten  years  of  age,  who  appear  incapa- 
1880  bleof  receiving  just  impressions  of  the  facts  respecting 
^cp  which  they  are  examined,  or  of  relating  them  truly; 
OK  So  ^'  Parties  or  assignors  of  parties  to  an  action  cr  pro-. 
y»  649  ceeding,  or  persons  in  whose  oehalf  an  action  or  proceed- 
1880      isg  is  prosecuted,  against  an  executor  or  admimstrator, 

ccp 
106    93 


689  ynrsvasEBi  §  1881 

upon  a  claim  or  demand  against  the  estate  of  a  deceased 

Seison,  as  to  any  matter  of  fact  occurring  before  tho 
eath  of  such  deteiised  person.    [In  effect  April  l(Sth. 
1880.]  • 

BlTBDiyisiov  S.   Ohildren— 10  Cal.  66. 

SUBDrvisiov  S.  Parties  to  action  against  ezeontoTy  eto.— dalm, 
for  family  aDowance.  ini4>plicable  to.  62  Cal.  068:  applies  to  nominal 
parties,  60  Cat  420:  party  may  testify  in  behalf  of  esute,  61  Cal.  618;  63 
Cal.  336 :  dPposltloM.  when  hot  iu1inf5i8!l)Io,  fll  Cp.l.  lOft  assignors  of  pnr»     ^  *  ** 
ties,  incladed  by  amdt.  1860;  as  to  auy  matter,  etc.,  ueCore  death,  etc,      1881 
aUded  by  amdt.  1880.  ecp 

93    71 

§  1881.  There  are  particular  relations  in  which  it  is  the    94  226 
policy  of  the  law  to  encourage  contidtince  and  to  preserve 
it  inTioIate:  thoreforn,  a  person  cannot  be  examined  as  a  i^si 
"Witness  in  the  following  cases :  ccp 

1.  A  husband  cannot  be  examined  for  or  against  his  97   45 
xvif ft,  without  her  consent;  nor  a  wife  for  or  against  her 
liuaband,  without  his  conseut;  nor  can  either,  during  the 
marriage  or  afterward,  be,  without  the  consent  of  the 
oth«r,  examined  as  to  any  communication  made  by  one  to 

the  other  during  the  marriage;  but  this  exception  docs 
not  apply  to  a  civil  action  or  proceeding  by  one  against 
the  other,  nor  to  a  criminal  action  or  proceeding  for  a 
crime  committed  by  one  against  the  other. 

2.  An  attorney  cannot,  without  the  conseut  of  his  client,    ^m^ 
bo  examine<l  as  to  auy  coramimication  made  by  the  client     cop 
to  him,  or  his  advice  given  thereon  in  the  course  of  pro-    sub  2 
f easional  employment.  1^  347 

3.  A  clorgyraan  or  priest  cannot,  without  the  consent  of 
the  uersou  making  the  conf  essiou,  be  oxamiued  as  to  auy 
confession  mado  to  liim  in  his  profossionni  oharartor  in 
the  course  of  discipline  enjoined  by  the  churcli  to  wliiuh 
Lu  belongs. 

4.  A  licensed  physician  or  surgeon  cannot,  without  the  gub  4 
consent  of  his  patient,  be  examined  in  a  civil  action  as  to  106  91 
any  information  acquired  in  attending  the  patient  which 

was  necessary  to  enable  him  to  x^rescribe  or  act  for  the 
patient. 

5.  A  public  olflcer  cannot  ho  examined  as  to  commnni- 
cations  made  to  him  in  oMcial  conlldence,  when  the  pub- 
lic interests  would  suffer  by  the.  disclosure. 

SuBDi visiov  1.  Hnsband— when  roajr  be  witness  against  wife,  61 
CaL425. 

SmmnriBioir  3.  Attorney— priyileged  commmiications,  8  CaL  460| 
40  Cal.  284 :  not  privaeged,  23  CaL  331 ;  29  CaL  48;  36  CaL  489:  strict  con- 
Btmctlon.  S6  CaL  489. 

SuBDrvision  3.  Oonfesaion  to  priest— priylleged  provision  Inap* 
yilcable.  Estate  of  Toomes,  April  7tb,  1880, 6  Pac.  C.  L.  J.  286 

CODB  Crv.  Psoo.- 


tnXNESBES.  2f99 

^  1882  of  tbe  Code  of  OvTi  ^rocednre  of  the  State  of 
California  is  hereby  repealed*  [In  effect  Febroary  ^tl^ 
1S76.] 

§  1883.  The  judge  hinwelf  or  any  jnror  may  be  called 
as  a  witness  by  eitl^r  part^;  bnt  in  such  case  it  is  in  the 
discretion  of  the  court  or  jirage  to  order  the  trial  to  be 
}x)8tponed  or  suspended,  and  to  take  place  before  another 
judge  or  jury. 

Jiistice-2  CaL  leO. 

Jnror— ISCaLM. 

1884  .  §  1884.  When  a  witness  doeSBot  understand  and  speak 
^cp  the  English  language,  an  interpreter  must  be  sworn  to  in- 
1Q8  11  terpret  for  him.  Any  person,  a  resident  of  the  proper 
county,  may  be  summoned  by  any  court  or  judge  to  ap- 
pear before  such  court  or  judge  to  act  as  interpreter  la 
any  action  or  proceeding.  The  summons  must  be  served 
and  returned  in  like  manner  as  a  subposna.  Any  person 
so  summoned,  who  fails  to  attend  at  the  time  and  place 
named  in  the  summons,  is  guilty  of  a  contempt. 

lateipretex^-flliort-bBnd  notes  of  tetdmony  tiicen  tbromli,  FeoplB  ^ 
Lee  FSt.  April  Sth,  1880. 5  Pae.  0.  L.  J.  282. 
SabpoBna— «ec  198S  et  $eq, 
Oonlampt-flees.  U09^  Hit. 
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CHAPTER  in. 

WRlTINaS. 

Abt.  L  Wbitikos  nv  Oannuu 
"*•     II.  Public  Writings. 
ILL  Fbivatb  Wbitinob. 

ABTICLE  L 
Whitings  in  Obnebal.  . 

81887.  Writings,  public  and  priTBte* 
1888.  PiibUc  wntinga  defined. 
1880.  All  others  private. 

§  1887.  Writings  axe  of  two  kinds: 

1.  Public;  and, 

2.  Private. 

§  1888.  Public  writings  aro: 

1.  The  written  acts  or  records  of  the  acts  of  tlie  sover* 
eign  authority,  of  oilicial  bodies  and  tribunals,  and  of  pub- 
lic officers,  legislative,  judicial,  and  executive,  whether 
of  tbi»  State,  of  the  United  States,  of  a  sister  State,  or  of 
a  foreign  country: 

2.  Public  records,  kept  in  this  State,  of  private  writings. 

Subdivision  2.  Certified  copy  from  records— as  primary  evi- 
dence, 49  CaL  210;  52  CaL  171. 

§  1889.  All  other  writings  are  private. 

ARTICLE  IL 

Public  Wbitings. 

1892.  S(Very  citizen  entitled  to  ipspect  and  copy  pablio  vrrltiogi. 
16S4.  Fublic  Officers  Dound  to  (rtve  copies. 
1894.  Four  kinds  of  public  writings. 
18H5.  Laws;  written  or  unwritten. 
1896.  Wrlttrn  laws  defined. 
1 1897.  CoustUatiou  and  statutes. 
1896.  rublic  and  private  statutes  defined. 

1899.  Unwritten  law  defined. 

1900.  B^ks  coutakiing  laws  presumed  to  be  correct. 

1901.  Public  seal  authenticates  a  law  or  document. 
1903.  Other  evidence  of  laws  of  other  States. 

1903.  Recitals  in  statutes,  how  far  evidence. 

1904.  Judicial  record  defined. 
iSOft.  Record,  how  authenticated  as  evidence. 
1906.  Record  of  a  foreign  country,  how  authenticated. 


m.  o 


K4.  P  itorles. 

to.  O  '.  owneraUp. 

UM.  E  iTldeuca. 

S  1893.  Every  citlien  lias  a  rlpht  to  Inspect  nnd  take  s 
copy  of  any  nublio  writing  of  tliis  State,  except  aa  otlier- 
wisa  expressly  provided  by  statute. 
PubUs  ncordi,  eto.,  opsn  to  liupecUon— FnUtlcal  Cods,  tee.  loa, 

Jg  1893.  Every  publle  officer  havlnjt  tlie  custody  of  a 
oblio  writing,  wiiicb  a  citizen  has  a  richt  to  inspect,  is 
ouud  to  eive  him,  on  demand,  a  certilled  copy  of  It,  on 
payment  of  the  legal  fees  tlierefor,  and  sncli  copy  la  ad- 
mi  saible  aa  evidence  in  like  cases  and  with  like  effect  as 
tlie  ocigiaal  writing.  [In  effect  July  1st,  1874.] 
Ositifled  copr— from  records,  u  i)rlniUT  evldenca, »  CaL  2U, 

9  1894.  Public  writtngsore  divided  into  four  clawaa: 

2.  Judicial  records; 

3.  OtIierofBclal  documents; 

i.  Public  records,  kept  la  this  Slate,  of  private  writings. 
g  1895.  Laws,  wliether  organic  or  ordinary,  are  either 
written  or  unwrltten- 


§  1897.  The  organic  law  Is  the  constltntiou  of  govem- 
ment,  and  is  ultogettier  written.  OtLer  written  laws  ora 
denominBCcd  statutes.  Tlia  written  law  of  this  State  li 
tlierufura  contained  In  its  Constitution  and  statutes,  and 
In  tlia  Constitution  and  statutes  of  the  United  States. 

§  189a  Statutes  nre  public  or  private.  A  privata 
statute  Is  one  which  concems  only  certain  designated  In- 
dividuals. BdiI  aSeots  only  tbelr  private  rights.    All  otbsr 


6p3  TVTtmNjQS..  §§  1899^^904^ 

BtatQtes  nro  pmblic,  in  which  are  taoluded  statutes  creat- 
ihg  or  aOToctiu^^  corporations. 

§  1099.  Unwritten  law  is  tbe  law  not  promulgated  and  , 
recoruciU  as  mentioned  in  section  eighteen  hundred  and  ' 
uiive".  y-six,  but  whicli  is,  nevertheles.^,  observcfl  and  ad- 
xainistcred  in  tlio  courts  of  the  country.    It  lia:^  no  cer- 
ttiin  repository,  but  is  collected  from  the  reports  of  tbe 
decisions  of  tlie  courts  and  the  treatises  of  learned  men. 

§  1900.  Books  printed  or  published  under  the  au« 
thority  of  a  sister  State  or  foreign  country,  anil  purport- 
ing to  contain  the  statutes,  code,  or  other  written  law  of 
such  State  or  country,  or  proved  to  be  commonly  ad- 
mitted in  the  tribunals  of  such  State  or  country,  as  evi- 
dence of  tho  written  law  thereof,  are  admissible  in  this 
State  as  evidence  of  such  law. 

Books— historical,  etc.,  sec.  1936:  resort  to,  sec.  1875:  authority  of, 
sec.  1963,  subd.  35, 36. 

Sister  State— scope  of  expression,  sec.  1924.    ^ 

§  1901.  A  copy  of  the  written  law  or  other  publio 
vrriting  of  any  State  or  country,  attested  by  tho  certillcato 
of  the  officer  having  charge  of  the  original,  under  the 

Sublic  seal  of  the  State  or  country,  is  admissible  as  ovi- 
ence  of  such  law  or  writing.  [In  effect  July  1st,  1874.] 
Certificate— requisites  of,  sec.  1923. 

§  1902.  The  oral  testimony  of  witnesses,  skilled  ' 
therein,  is  admissible  as  evidence  of  the  unwritten  law 
of  a  sister  State  or  foreign  country,  as  are  also  printed 
and  published  books  of  reports  of  decisions  of  tho  courts 
of  sucli  State  or  country,  or  proved  to.be  commonly  ad- 
mitted in  such  courts. 

Bee— sec.  liJOOw. 

1 1903.  The  recitals  in  a  public  statute  are  conclusive 
evidcnco  of  tlie  facts  recited,  for  tho  purpose  of  carrying 
it  into  effect,  but  no  further.  The  recitals  in  a  private 
statute  ar<»  conclusive  evidence  between  parties  who 
i'laira  under  its  provisions,  but  no  further. 

Becitai»-ia  written  instrument,  sec.  1962,  subd.  2. 

§  1904.  A  judicial  record  is  tho  record  or  official  entry 
^s  the  proceedings  in  a  court  of  justice,  or  of  the  official 
Oct  of  u  judicial  officer,  in  an  action  or  special  proceeding.  , 


§§  1905-8  WBimros.  091 

1906  §  1905.   A  judicial  record  of  tbis  State,  or  of   the 

ccp  United  States,  may  be  proved  by  the  production  of  the 
104  414  original,  or  by  a  copy  thereof  certified  by  the  clerk  or 
other  person  having  the  legal  custody  thereof.  That  of  a 
sister  State  may  be  proved  by  the  attostatiou  of  the 
clerk,  and  the  seal  oi  the  court  annexed,  if  there  be  a 
cleric  and  seal,  together  with  a  certillcate  of  the  chief 
judge  or  presiding  magistrate,  that  the  attestation  is  in 
due  form. 

Jadicial  record  of  this  State,  etc.— need  of  seal,  sec.  153,  saM.  3 : 
appointment  of  executor,  etc,  sec  1439:  Jadgmeot  roll,  wheu  needs 
no  cxempUcation,  47  Cal.  21. 

Jadicial  record  of  a  sister  State— tJ.  8.  Const,  art.  4.  sec.  1:  I  CaL 
423;  7  Cal.  247 :  12  Cal.  181 :  of  United  States  as  to  lauds,  lH  Cal.  416. 

Certificate— «ec.  1923. 

1906  §  1906.  A  judicial  record  of  a  foreign  country  mav  be 
ccp         proved  by  the  attestation  of  the  clerk,  with  the  seal  of  the 

104  412  court  annexed,  if  there  be  a  clerk  and  seal,  or  of  the  legal 
keeper  of  the  recoid,  with  the  seal  of  his  office  annexed, 
if  there  be  a  seal,  together  with  a  certificate  of  the  chief 
judge,  or  presiding  magistrate,.that  the  persou  making  the 
attestation  is  the  clerk  of  the  court,  or  the  legal  keeper  of 
tbe  record,  and,  in  either  case,  that  the  signature  of  such 
persou  is  genuine,  and  that  the  attestation  is  in  due  foru). 
The  signature  of  the  chief  judge. or  presiding  magistrate 
must  be  authenticated  by  the  certificate  of  t  he  minister  or 
embassador,  or  a  consul,  vice-consul,  or  conf^ulnr  agent  of 
the  United  States  in  such  foreign  country.  [In  effect  July 
1st,  1874.  ] 

Foreign  jndgment— 89  Ci^.  646b 
Certificate— sec.  1923. 

§  1907.  A  copy  of  the  judicial  record  of  a  foreign 

1907  country  is  also  admissible  in  evidence,  upon  proof — 
104^414         ^'  T^^*  ^^®  copy  offered  has  been  compared  by  the  wit- 
ness with  the  original,  and  is  an  exact  transcript  of  the 
whole  of  it; 

2.  That  such  original  was  in  the  custody  of  the  clerk  of 
the  court,  or  other  legal  keeper  of  the  same;  and, 

3.  That  the  copy  is  dulv  attested  by  a  seal  which  is 
proved  to  be  the  seal  of  tbe  court  where  the  record  re- 
mains, if  it  be  the  record  of  a  court;  or  if  there  be  no  such 
seal,  or  if  it  be  not  a  record  of  a  court,  by  the  signature 
of  the  legal  keeper  of  the  original. 

1908         §  1906.  The  effect  of  a  judgment  or  final  order  in  an 
n<f  ^/!a    action  or  special  proceeding  before  a  court  or  judge  of  this 


BtaAe,  or  cf  the  UnMed  Stvtw,  hnrlDe  ItiiiiAlatioa  to  pm-   ,  gg 
tioaace  the  judgment  or  order,  is  as  follows :  rci 

1.  In  caae  oT  a  jndKiDeDt  or  ordei  a^inat  a  specIOo  m  ;ii 
•tluiig.  or  in  respect  to  tbe  probata  of  a  will,  or  the  admiQ' 
Istiation  of  tba  estate  of  a  decadent,  or  in  respect  to  tbo 
personal,  political,  or  legal  condition  or  relation  of  a  par- 
ticular person,  tbo  judgment  or  order  Is  conclusif  e  upon 
tbe  title  to  the  tblng,  the  will,  or  admlnlstiatiou,  or  the  con- 
dition or  relation  of  the  person ; 

2.  In  otbex  cases,  tbaindzoieut  or  order  is,  in  respect  to 
the  matter  directly  aaju&ed,  ooncluslTe  between  tbo 
parties  and  their  successorsln  interest  by  title  subaeqneitt 
to  tbe  commencement  of  the  action  or  special  proceeding, 
litigating  for  the  name  tbing  under  tbe  same  title  and  in 
UiQ  same  capacity,  proTided  they  haire  notice  actual  or 

constructive,  cf  ttie  pendency  of  the  aotlon  or  proceeding. 

[In  effect  July  lat,  18T1.J 

EBTOFFEL  BT  BSQOBD. 


1 1909.  Other  jadl<dal  orders  of  a  court  or  JQdf[o  of 
tt)U  State,  or  of  the  TTaited  States,  create  a  disputable 

EreaumptioHi  according  to  the  matter  directly  determined, 
etweea  the  Hams  Jiartiea  and  their  repreaentativea  and 
euccesaoTs  in  interest  bj  title  subsequent  to  tbe  commence- 
ment of  tbe  action  or  special  proceeding,  litigating  for  the 
•ame  thing  under  the  ftame  title  and  la  the  same  capaoity. 
DiipnUbls  piBBiimpliaiui— see  sec.  tsu  mi  notes. 
Futi«  and  prlTisi-we  ssc  IMB.  anbd.  in,  s«e.  UIO. 

§  1910.  Tbe  parties  are  deemed  to  be  the  samswben 
those  between  whom  tbe  evidence  is  ottered  were  on  ott- 
poaite  side's  in  the  former  case,  and  a  Judgment  or  other 
determination  could  in  that  case  have  been  made  between 
tbem  alone,  though  other  parties  were  joined  with  both 
or  either. 
Other  partles-U  ClL  111. 


■    Iwen  ea  adjudoed,  or  which  waa  actually  and  necewarilf 
Included  therein  or  necessary  thereto. 
Bm  malur  dlrsoUr  sdjodcad— note  to  eeo.  liM,  labd.  1. 

^  3  1912.  Wbenever.pnrsnantto tbelaatfour seotlonLi 
party  is  bouad  by  a  record,  and  such  party  stands  In  the 
relation  of  a  surety  for  another,  the  latter  is  also  bound 
from  the  time  that  he  baa  notice  of  the  action  or  proceed- 
ing, and  an  opportunity  at  the  surety'!  request  to  join  In 
tbe  defense. 
Bolt  by  mrMr  acalnM  (cinolpal—U  CaL  tt. 


097  VBTrmas.  §9 1913^18 

§  1913.  The  effect  of  a  ludioial  record  of  a  sister  State 
is  the  same  in  this  State  as  m  the  State  where  it  was  made, 
except  that  it  can  only  be  enforced  here  by  an  action  or 
speci£d  proceeding,  and  except,  also,  that  the  authority  of 
a  guardian  or  committee,  or  of  an  executor  or  administra- 
tor, does  not  extend  beyond  the  jurisdiction  of  the  g^ov- 
emment  under  which  he  was  invested  with  his  authority. 

Judgment  obtained  in  another  State— by  pabUcation  of  summons, 
seal.  449. 

§  1914.  The  effect  of  the  judicial  record  of  a  court  of 
admiralty  of  a  foreign  country  is  the  same  as  if  it  were 
the  record  of  a  court  of  admiralty  of  the  United  States. 

§  1915.  The  effect  of  the  jud£[ment  of  any  other  tribu- 
nal of  a  foreign  countrv  having  jurisdiction  to  pronounce 
the  judgment,  is  as  follows : 

1.  In  case  of  a  judgment  against  a  specific  thing,  the 
judgment  is  conclusive  upon  the  title  to  the  thing; 

2.  In  case  of  a  judgment  against  a  person,  the  ludgment 
is  presumptive  evidence  of  a  right  as  between  the  parties 
and  their  successors  in  interestn)y  a  subsequent  title,  and 
can  only  be  repelled  by  evidence  of  a  want  of  jurisdic- 
tion, want  of  notice  to  the  party,  collusion,  fraud,  or  clear 
mistake  of  law  or  fact. 

§  1916.  Any  judicial  record  may  be  Impeached  byev-  ^gig 
idence  of  a  want  of  jurisdiction  in  the  court  or  judicial    ^.^p 
Officer,  of  collusion  between  the  parties,  or  of  fraud  in  the  97  hqq 
party  offering  the  record,  in  respect  to  the  proceedings. 

Judicial  record,  impeachlne— not  for  error,  82  Cal.  176:  by  Infant, 
)1  Cal.  273:  by  showing  alteration,  60  Gal.  448:  by  collateral  attack,  49 
Cal.  208:  for  want  of  Jurisdiction,  see  sec.  1917  and  note;  7  GaL  64, 443; 
8CaL862;  27  GaL 900;  SO  GaL 439. 

§  1917.  The  jurisdiction  sufficient  to  sustain  a  record 
is  jurisdiction  over  the  cause,  over  the  parties,  and  over 
the  thing,  when  a  specific  thing  is  the  subject  of  the  judg- 
ment. 

'  Jmisdiotion— generally,  see  note  to  sec.  33:  also  sec.  1908  and  note: 
of  defendant  sued  by  fictitious  name,  80  Gal.  203:  of  court  not  of 
record,  on  collateral  attack,  62  GaL  171. 

§  1918.  Other  official  documents  may  be  proved  as  f  ol-  1 9 1  g 
lows:  ecp 

1.  Acts  of  the  executive  of  this  State,  by  the  records  of  97  697 
the  State  Department  of  the  State;  and  of  the  United 
States,  by  the  records  of  the  State  Department  of  the 
United  States,  certified  by  the  heads  of  those  departments 
respectively.    They  may  also  be  proved  by  publio  doou« 


flAlS  vneoMK.  sm 

■enti  ptintod  hfib^&tderai  Hbrn  T^ngMatme  or  Cob- 
gMM,  or  eMier  house  theraof; 

2.  Tbeprooeadiiifptof  iheLegldaifcvmcrf  this  Staite  or  of 
Conittess,  by  tbo  joomala  of  thoso  bodies  respecttToly,  or 
•itb«r  house  thereof,  or  by  miblished  statutes  or  zesoln- 
tions,  or  by  copies  oertified  by  the  derk  or  priiited  by 
their  order; 

3«  Theaotoo£  the eseontirei  ortbe  pioeeedliigs  of  the 
legislature  of  a  sister  State,  in  the  same  manner; 

1.  The  acts  of  the  ezecative,  or  the  proceedings  of  the 
legislature  of  a  foreign  country,  by  journals  published 
by  their  authority,  or  commonly  received  in  that  country 
as  such,  or  by  a  copy  certified  under  the  s^l  of  the* 
country  or  sovereign,  or  by  a.  recognition  thereof  in  some 
public  act  of  the  executire  of  the  united  States; 

0.  Acts  of  a  municipal  corporation  of  this  State,  or  oi 

!i  board  or  department  thereof,  by  a  copy,  certified  by  the 
egal  keeper  thereof,  or  by  a  printed  book  pubUshed  by 
the  authority  of  such  corporation; 

6.  Documents  of  any  other  class  in  this  State,  hy  the 
original,  or  by  a  copy,  certified  by  the  legal  keeper  tiiere- 
of: 

7.  Doeuments  of  any  other  class  in  a  sister  State,  by 
the  original,  or  by  a  copy,  certified  by  the  legal  keeper 
thereof,  together  with  toe  certificate  of  the  secretary  of 
state,  judge  of  the  supreme,  superior,  or  county  court,  or 
inayor  of  a  city  of  such  State,  that  the  copy  is  duly  certi« 
fied  by  the  officer  having  the  legal  custody  of  the  orig- 
inal; e 

8.  Documents  of  any  other  class  in  a  foreign  country, 
by  the  original,  or  by  a  copy,  certified  by  the  legal  keeper 
thereof,  with  a  certificate,  under  seal  of  the  country  or 
sovereign,  that  the  document  is  a  valid  and  subsisting 
document  of  such  country,  and  that  the  copy  is  duly  cer- 
tified by  the  ofilcer  having  the  legal  custouy  of  the  origi- 
nal; 

9.  Documents  in  the  departments  of  the  tJnited  States 

Svernment,  by  the  certificate  of  Uie  legal  custodian 
ereof.    [In  effect  July  Ist,  1871.] 

OFFZOIAL  DOOUMIPNTS. 

StTBDivisxoir  6.  Manicipal  corporation— 48  GaL  14S. 

8UBDIVI8I0H  6.  0«rtifldd  oopv-of  document*  in  thi»  Ststet  al 

ealde  grants,  21  Cal.  202:  certificate,  see.  1923:  street  aasessmentt,  cap 
tiflcate  to  record.  44  Col.  213:  swamp  land  papers,  62  CaL  171. 

^  StmniviBioir  7.  Docnments  in  another  State— scope  of  tens 
**  sister  State."  sec.  1924:  In  land  department  of  United  States,  14  Cd 
IM4  1»  CaL  416i  19  CaL  87;  40 .QaL  ^ 


VD9  ymruMOg.  §§  1919->2ft 

§  1919.  A  pablio  Teeord  of  a  private  writing  may  be 
proved  by  the  original  record,  or  by  a  copy  thereof,  oerti* 
Med  by  the  legal  keeper  of  the  record. 

Public  record  of  a  privrnt*  writing  ~  eertifled  copy  of:  alcalde 
ffrants.ai  Cal.  fiOO:  deed,  49  Cal.212:  expediente  of  Mexican  grant,  ll 
Cal.  500:  patent,  60  CaU  346:  power  of  attorney,  51  CaL  196:  railroMia. 
articles  of  conMUdattoB.  6ft  GflU.  846.  ^^ 

§  1920.  Entries  in  public  or  other  official  books  or 
records,  made  in  the  performance  of  his  duty  by  a  public  lo^o 
officer  of  this  State,  or  by  another  person  in  the  perform-  q5®£,- 
ance  of  a  duty  specially  enjoined  by  law,  are  prima  facie  ^  °^* 
evidence  of  the  tacts  stated  therein.    [In  effect  July  Ist, 
1874.] 

Official  doonmants— proof  of,  sec.  1918. 

Entries  in  performance  of  pabUo  dnty'*6  CaL  074;  81  CaL  140,  Ml{ 
15  CaL  621 :  by  officer  or  board  of  offlcem,  etc.,  sec.  1926. 

§  1921.  A  transcript  from  the  record  or  docket  of  9k 
justice  of  the  peace  of  a  sister  Btate,  of  a  judgment  ren- 
dered by  him,  of  the  proceedings  in  the  action  before  the 
judgment,  of  the  execution  and  return,  if  any,  subscribed 
oy  the  justice  and  verified  in  the  manner  prescribed  in 
the  next  section,  is  admissible  evidence  of  the  facts  stated 
therein. 

J  1 1922.  There  must  be  attached  to  the  transcript  a  eer- 
cate  of  the  justice  that  the  transcript  is  in  all  respects 
correct,  and  that  he  had  jurisdiction  of  the  action,  and 
also  a  further  certificate  of  the  clerk  or  prothonotary  of 
the  county  in  which  the  justice  resided  at  the  time  of 
rendering  the  judgment,  under  the  seal  of  the  county,  or 
the  seal  of  the  court  of  common  pleas  or  county  court 
thereof,  certifying  that  the  person  subscribing  the  tran- 
script was,  at  the  date  of  the  judgment,  a  justice  of  the 
geace  in  the  county,  and  that  the  signature  is  genuine, 
uch  judgmeiit,  proceedings,  and  jurisdiction  may  also 
be  proved  by  the  justice  himself,  on  the  production  of  his 
docket,  or  by  a  copy  of  the  judgment,  and  his  oral  exam- 
ination as  a  witness. 

§  1923.  Whenever  a  copy  of  a  writing  is  certified  for 
the  purpose  of  evidence,  the  certificate  must  state  in  sub- 
stance that  the  copy  is  a  correct  copy  of  the  ori^nal,  or  of 
a  specified  part  thereof,  ae  the  case  may  be.  The  certifi- 
cate  must  be  under  the  official  seal  of  the  certifying 
officer,  if  there  be  any,  or  if  he  be  the  clerk  of  a  court 
having  a  seal,  under  the  seal  of  such  court.  p[n  effect 
July  1st,  187du 


.  %  1924.  ThenroTisionsof theprecodinitsectloniof this 
Uticle  aiipUcable  to  tbe  poblic  wricin^^  of  a  Histei  State, 
ueeqaally  applicable  totbepublicwiitiDgsof  the  United 

.States  oi  a  Territory  of  the  United  States.  [In  effect  Jnlr 
lit,  1874.] 

§  1925.  A  certificate  of  parchaae  or  of  location  of  any 
lands  in  tbia  State,  issued  or  made  in  pursuance  of  any 
law  of  tbo  United  States  or  of  this  State,  is  primary  eTl- 
dence  that  the  holder  or  aasienee  of  such  certificate  is  tbA 
owner  of  tlie  land  described  therein;  bnt  this  evidence 
may  be  overcome  by  proof  that  at  the  time  of  the  loca- 
tion, or  time  of  Uline  a  pre-emption  claim  on  which  (be 
certiUcate  may  have  oeen  issued,  tbe  land  was  in  tbo  ad- 


Cossessioa  of  the  adverse  party,  oc  tbose  under 
e  claims,  or  that  the  adverse  party  is  holding  the 
land  for  mining  purposes. 

m  ponenlon,  datoMlant  eU 
_r —  .^     -tttiAM  O 

ft~Stto,liSeDnanPMriDdaBiDian?!rb«iiob^^  ' 

m-.  monaMaTiaM  Mlgr.  M  (M. MSi  pnmtma.FMvd  ■.  Pnt- 
VJa,Ai/tUvA,ttgt,tTae.6.Ii.J.4St:]^fma/^liaa*  by,U  Cil. 
IM:  ^  CaLlMi  nrntol  exliMace,SDd  <a  nfilm&srr  atepi.  U  Cil. 

Id  rsqiil9lt«9, la  CaLliS!  scope  oLtl  OiLuti  nupeuilaii  oi.lZOsL 
Wj  MCaLKI. 

S  1926.  An  entry  made  by  an  officer,  or  board  of  offi- 
cers, or  under  tbe  direction  and  in  tbe  presence  of  either. 
In  the  course  of  ofloial  duty,  is  prima  fade  evldencB  of 
the  facts  stated  in  such  entry.     [In  effect  Jaly  lat,  lEtr4.] 

BosTd— of  coDimlnloaan,  report  u  ertdsoN,  W  OsL  221. 


93l!  U 


ma  WBXTINQS.  8S  1929-3% 

1947.  Copies  of  entries  idso  allowed. 

1949.  Private  writings  acknowledged  and  cerdfled 
19w.  County  clerks  to  keep  private  papers  depoBit«4> 

1950.  Public  records  not  to  oe  carried  about. 

§  1929.  Private  writings  are  either^ 

1.  Sealed;  or, 

2.  Unsealed. 

No  distinction— between  sealed  and  unsealed  wiitbigBi  see.  19tt. 

§  1930.  A  seal  is  a  particular  si^,  madci  to  attest  I4 
the  most  formal  manner,  the  execution  of  an  instrument.' 
Seal  generally— sec.  14  and  notes:  requisite,  sec.  1£<31. 

§  1931.  A  public  seal  in  this  State  is  a  stamp  or  im« 
pression  made  by  a  public  officer  with  an  instrument  pro* 
Tided  by  law,  to  attest  the  execution  of  an  official  or  pub« 
lie  document,  upon  the  paper,  or  upon  any  substance  at* 
tached  to  the  paper,  which  is  capable  of  receiving  a  visible 
impression.  A  private  seal  may  be  made  in  the  same 
manner  by  any  instrument,  or  it  may  be  made  by  the 
scroll  of  a  pen,  or  by  writing  the  word  ''  seal "'  against 
the  signature  of  the  writer.  A  scroll  or  other  sign,  made 
in  a  sister  State  or  foreign  country,  and  there  recognized 
as  a  seal,  must  be  so  regarded  in  this  State.  [In  effect 
July  Ist,  1874,1 

Scope  of  word  ''seal''— sec.  14. 

Impression  oi  seal— Civil  Code,  sec.  1628;  6  GaL  220,  SIS. 

Seal  of  corporation— 22  Cal.  156;  62  Cal.  192. 

Seals  of  courts— sees.  147-153. 

§  1932.  There  shall  be  no  difference  hereafter,  in  this 
State,  between  sealed  and  unsealed  writings.  A  writing 
under  seal  may  therefore  be  changed,  or  altogether  dis- 
oharsed,  by  a  writing  not  under  seal.  [In  effect  July  Ist, 
1874.J 

Oorreq>onding  provision— see  ClvU  Code,  sec  1629. 

Before  distinction  abolished-13  CaL  220.  510;  15  Cal.  963:  16  OaL 
165:  impeaching  consideration  of  sealed  instrument, 6  CaL  134,664;  II 
CaL  461;  12  Cal.  286;  13  Cal.  36;  14  Cal.  19. 

Agreement  of  composition— requires  no  seiil,  sec.  1934. 

Under  Mexican  s>vtem— no  distinction,  sec  14fi. 

§  1933.  The  execution  of  an  inst  nment  is  the  sub* 
scribing  and  delivering  it,  with  or  wit  |out  affixing  a  seal. 

'■locution  of  instrament— subscribing,  28  Jal.  157;  29  Cal.  352:  49 
Ctf.  192:  51  Cal.  404,478:  delivering,  5  CaL  319:  13  Cal.  602;  51  CaL  578t 
eilect  or  seal,  before  distinction  abolisbed,  16  Cal.  694. 

§  1934.  An  agreement  in  writing  without  a  seal,  fen 
the  compromise  or  settlement  of  a  debt,  is  as  obligators^ 
S0  if  a  seal  were  affixed. 

Gods  Civ.  Pboow-^hu 


0g  1935-40  'wnimMfl.  6Q9 

§  1935.  A  subscribing  witness  is  one  who  sees  a  writing 
executed  or  hears  it  acknowledged,  and  at  the  request  of 
the  party  thereupoa  signs  his  name  as  a  witness. 

§  1936.  Historical  works,  liooks  of  science  or  art,  and 
poblished  maps  or  charts,  when  made  by  persons  indif* 
ferent  between  the  parties,  are  prima  facie  evidence  of 
facts  of  general  notoriety  and  interest.  [In  effect  July 
iRt,  1874.  J 

Bookt^M  sld  to  court, sec  1875:  a8eTidettoe,sec  19M:  presnmptloai 
as  to,  sec  IMS,  subds.  35, 36. 

§  1937.  The  ariginal  writing  must  be  produced  and 
proved,  except  as  provided  in  sections  eighteen  hundred 
and  fifty-five  and  nineteen  hundred  and  nineteen,  if  it 
has  been  lost,  proof  of  the  loss  must  first  be  made  before 
evidence  can  be  given  of  its  contents.  Upon  such  proof 
being  made,  together  with  proof  of  the  due  execution  of 
the  writing,  its  contents  may  be  proved  by  a  copy,  or  by 
a  recital  oiits  contents  in  some  anther  yo  document,  or  by 
tlie  recollection  of  a  witness^  as  provided  in  aection 
eighteen  hundred  and  fifty-five. 

Evidezioo  of  contents  of  instnun«at— lo«tdeed,49CaL3a:  proof 
before,  3  CaL  427 ;  49  GaL  653. 

§  1938.  If  the  writing  be  in  the  custody  of  the  adverse 
party,  he  must  first  have  reasonable  notice  to  produce  it. 
If  he  then  fail  to  do  so.  the  contents  of  the  writing  may 
be  proved  as  in  case  oi  its  loss.  But  the  notice  to  pro- 
duee  it  is  not  necessary  where  the  writing  is  itself  a 
notice,  or  where  it  has  been  wrongfully  obtamed  or  with- 
held by  the  adverse  party. 

Doewnont  ia  pon«8sioi»-ot  opponeait,  nee.  1856,  sabd.  2  and  note. 

§  1939.  Though  a  writing  called  for  by  one  party  is 
px^duoed  by  the  other,  and  is  thereupon  inspectea  by  the 

Sarty  calling  for  it,  he  is  not  obliged  to  produce  it  as  ev^ 
ence  in  the  case. 

51940.  Anywritingraaybe  proved  either: 
.  By  any  one  who  saw  the  writing  executed;  or, 
f^^P„  2.  Byevidenceof  the  genuineness  of  the  haodwxniiiff  of 

^  ^^       the  maker;  or,  ^ 

8.  By  a  subscribipg  witness.    [In  effect  July  1st,  1874.] 
Proof  of  ezeo«tion  of  writing— by  admission,  seo.  190. 
flUBDivisiov  2.  Proof  of  handwritlng-aees.  190. 

SiTBDivisiov  3.   Sntacribing  witnosB-«oc.  1SS5;  9CM.427|  ItOti. 
106,426:  14  Cal.  18;  26  Cal.  393;  27  Cal.  233:  otberevideMei 
.wlien  admissible,  sec.  1941 :  on  contest  of  will,  see.  1315. 


g  1941.  If  the  anbaoribing  witnes*  denies  or  does  not 
recollect  the  execatlon  of  tl^e  writing,  its  ezeoution  mayr 
still  be  proved  by  other  e¥idence«. 

§  1942.  Where,  however,  evidence  is  given  that  the 
party  against  whom  the  writing  is  offered  has  at  any  time 
admitted  its  execution,  no  other  evidence  of  the  execution 
need  be  given,  when  the  iuHtrument  is  one  mentioned  in 
section  nineteen  hundred  and  forty-five,  or  one  produced 
from  the  custody  of  the  adverse  party,  and  has  been  acted 
upon  by  him  as  genuine^ 

§  1943.  The  handwriting  of  a  person  may  be  proved 
by  any  one  who  believes  it  to  be  his,  and  who  has  seen 
him  write,  or  has  seen  writings  purporting  to  be  his,  upon 
which  he  has  acted  or  been  charged,  ai:^  who  has  thus 
acquired  a  knowledge  of  his  handwriting. 

Oompaxison  of  handwriting— 47  Cal.  294:  experts,  50  Cal.  463. 

§  1944.  Evidence  respecting  the  handwriting  may  also 
be  given  by  a  comparison,  made  by  the  witness  or  the 
jury,  with  writings  admitted  or  treated  as  genuine  by  the 
party  against  whom  the  evidence  is  offered,  or  proved  to 
be  genuine  to  the  satisfaction  of  the  judge.  [In  effect 
July  1st,  1874.] 

§  1945.  Where  a  writing  is  more  than  thirty  years  old, 
the  comparisons  may  be  made  with  writings  purporting  to 
be  genuine,  and  generally  respected  and  acted  upon  as 
such,  by  persons  having  an  interest  in  knowing  the  fact. 

Fresomption— tbat  ancient  writing  is  genuine,  sec.  1963,  snbd.  34. 

§  1946.  The  entries  and  other  writings  of  a  decedent, 
made  at  or  near  the  time  of  the  transaction,  and  in  a  posi* 
tion  to  know  the  facts  stated  therein,  may  be  read  as 
Brima  facie  evidence  of  the  facts  stated  therein,  in  the  fol- 
lowing cases : 

1.  When  the  entry  was  made  against  the  interest  of  the 
person  making  it; 

2.  When  it  was  made  in  a  professional  capacity,  and  in 
the  ordinary  course  of  professional  conduct; 

3.  Wben  it  was  made  in  the  performance  of  a  duty 

specially  enjoined  by  law.    [In  effect  July  1st,  1874.] 

Entries  in  books— repeated,  sec.  1947 :  as  evidence  in  favor  of  party 
making  them,  2  Cal.  172:  7  CaL  186:  14  C^l-  673;  ^^  ^^-  <»,  466:  of  al- 
leged  partnership,  23  CfaL  511;  49  Gal.  105:  where  alteration,  sec.  1982: 
l7Cal.m 

§  1947.  When  an  entry  is  repeated  in  the  regular 
eourse  of  business,  on&  being  copied  from  another  at  or 
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near  the  time  of  the  tiansactton*  all  the  entries  an 
equally  regarded  as  originals. 
BuXxj  oopied—from  slate,  14  CaL  en. 

§  1948.  Every  private  writing,  except  last  wills  and 
testaments,  may  be  acknowledged  or  proved  and  certified 
in  the  manner  provided  for  the  acknowledgment  of  proof 
of  conveyances  of  real  property,  and  the  certificate  of  such 
acknowledgment  or  proof  is  prima  facie  evidence  of  the 
execution  of  tbe  writing  in  the  same  manner  as  if  it  were 
a  conveyance  of  real  property.    [In  effect  July  1st,  1874.] 

Oonreyance  of  real  property— as  evlcleiice,  see.  1951. 

§  1949  of  said  Code  is  repealed.    [In  effect  July  1st, 
1874.J  *—         t 

'  §  1950.  The  record  of  a  convevance  of  real  property, 
or  any  other  record,  a  transcript  oi  which  is  admissible  in 
evidence,  must  not  be  removed  from  the  office  where  it  is 
kept,  except  upon  the  order  of  a  court,  in  cases  where  the 
inspection  of  the  record  is  shown  to  be  essential  to  tbe 
just  determination  of  the  cause  or  proceeding  pending,  or 
^here  the  court  is  held  in  the  same  building  with  such 
office.    [In  effect  July  1st,  1874.] 

§  1951.    Every  instrument  conveying  or  affecting  real  prop- 
1951  erty,  acknowledged  or  proyed  and  certified,  as  provided  in  toe 

103^111  Oiyil  Code,  tnav,  together  with  the  certificate  of  acknowledg- 
ment or  proof,  be  r^id  in  evidence  in  an  action  or  proceeding, 
without  further  proof;  also,  the  original  record  or  such  con* 
veyance  or  instrument  thus  acknowledged  or  proved,  or  a  oer* 
tified  copy  of  the  record  of  8ach  conve^^noe  or  instrument  thus 
acknowledged  or  proved,  may  be  read  in  evidence,  with  the  like 
effect  as  the  original  instrument,  without  further  proof.  [In 
effect  March  1, 1889.] 

Oertifled  ooplee  of  oonveyanoea— when  admissible.  25  Cal.  129;  27 
Oal.  flU,  238;  88  OaL  218, 448. 
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CHAPTER  IV. 

2SATERIAL  OBJECTS  PRB8ENTED  TO  THB 
SX2NSES,  OTHER  THAN  WRITINGS. 

S  1954.  ICaterlal  objocts. 

§  X954.  WheneTeranobjectfCOffnizable  by  the  senses,  iqm 
has  such  a  relation  to  the  fact  in  dispute  as  to  afford  rea-  cc 
Bonable  grounds  of  belief  respectins  it,  or  to  make  an  item  107 
in  the  sum  of  the  evidence,  such  obiect  may  be  exhibited 
to  the  jury,  or  its  existence,  situation,  or  character  may 
be  proved  by  witnesses.  The  admission  of  such  evidenco 
must  be  regulated  by  the  sound  discretion  of  the  court. 

Material  objects— blood-spots  provable  by  witnesses,  49  CaL  48S. 

CHAPTER  V. 

INDIRECT   EVIDENCE,   INFERENCES,   AND 

PRESUMPTIONS. 

1 1957.  Indirect  eridence  classified. 
19M.  Inference  defined. 

1959.  Presumption  defined.  * 

1960.  When  an  Inference  arises. 

1961.  Presumptions  may  be  controverted,  when. 
I  1963.  Specification  of  conclusive  presumptions. 

196S.  All  other  presumptions  may  be  controverted. 

?1957.  Indirect  evidence  is  of  two  kinds: 
,  Inferences;  and, 
2.  Presumptions. 

§  1958.  An  inference  is  a  deduction  which  the  reasoa 
of  the  jury  makes  from  the  facts  proved,  without  an  ex- 
press direction  of  law  to  that  effect. 

§  1959.  A  presumption  is  a  deduction  which  the  law 
expressly  directs  to  be  made  from  particular  facts. 

§  1960.  An  inference  must  be  founded— 

1.  Oil  a  fact  leffally  proved;  and. 

2.  On  such  a  deduction  from  that  fact  as  is  warranted 

by  a  C(  nsideration  of  the  usual  propensities  or  passions  of  i960 
men,  tlie  particular  propensities  or  passions  of  the  person     ccp 

whose  act  is  in  question,  the  course  of  business,  or  the  ^^q^^^ 
oouise  of  nature. 


8  1961.  A  preannipUoii  (unless  declared  by  law  to  be 
coDcliuive)  tna;  b«  controverted  byotberevideoce,  dhvct 
or  Indirect ;  but  nnleaa  Bo  contlaveit«d,  the  jury  are  bonnd 
to  find  accoTding  to  tbe  preeumption. 

§  1962.  The  following  pteaniiiptiona,  and  no  others,  an 
deemed  conclosiTS : 

1.  A  malicious  and  goCty  intent,  from  the  deliberate 
commission  of  an  unlawful  act,  for  the  pnrpose  of  Injor- 
inf;  another. 

2.  Tbe  tmth  of  tbe  facts  recited,  from  the  recital  In  a 
nritten  instrument  between  tbe  pnrtiee  thereto,  or  their 
successors  in  interest  by  a  subsequent  title;  but  this  mis 
does  not  apply  to  the  recital  of  a  conaidemtlon. 

3.  Whenever  a  party  has,  by  his  own  declaration,  not, 
or  omission,  intentionally  and  deliberately  led  another  to 
believe  a  particular  thing  true,  snd  to  set  upon  snch  be- 
lief, he  cannot,  in  any  litigation  arising  out  of  such 
deolaratloD,  act,  or  omisHion.  be  permitted  to  falsify  It. 

4.  A  tenant  is  not  permitted  to  deny  tbe  title  of  bis  land- 
lord at  the  time  of  the  commencement  of  the  relation. 

6,  The  issue  of  a  wife  cohabiting  with  lier  husbaod, 
who  ts  not  impotent,  ia  indisputably  presumed  to  bs 
lesltimate. 

6.  The  judgment  or  order  of  a  court,  when  declared  by 
this  Code  to  be  conclualre;  but  such  judgment  or  order 
must  be  alleged  in  the  pleadings,  if  there  be  an  opportu- 
nity to  do  ho;  if  tliere  be  no  such  opportunity,  the  judg- 
ment or  order  may  be  used  as  ""-'"-'"' 

7.  Any  other  presumption 
pressly  made  conclusiTe. 
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SunTHTiBTon  4.  Tenanfa  dBulal  of  Imdlord'a  tills— rnle  ualnM, 
lC&].«Mi<ICal.lV7iaCaJ.93»,IISl:  UCal.STS:  IICrI,  1)3;  13CaL%u;  14 
CaL89;  27  CbI.  I«i«l  Col.IlA;  4T  ca.KtiSt  Qui.  WO:  ezceptlma,  SI 
Cat.  SMj  29  Cnl.  ItSi  30  Cal.EJI;  U  Cnl.sn:  U  UbL  SMiliuUflaUoii, 
■ceExciBPTi ■  -■'—  — '   -"'--■  — —  ^ — ■  ~-    ■' 

EDBDiTIBIon  t.   Legltlniacy  of  lisaa-compLre  ■«.  IK3,  mibd.  31. 

SnDDiviBiOR  i.  Jndemeat  or  ordsr-nhen  eoDdastve.  see  sec 
IWSj  14  Cal.  esi:  33  CaL  351,373:  M  Cal.MS:  W  Cul.  229,  301,  SOB,  SBO.SSO; 
)1  CaU  119;  33  (kl.  l;a:  33  Cal.  14.  m;  34'  Cal.  2691  M  Cal.  28.  230,  4«9l 
ncal.23a.3aii  SaCal.msiO:  3»Cal,473:.40Cnl.  240.281,  iHi;  41  Cal. 
t2l.tt2,2SI«i  42  CaLMSj  43  Ctd.  eS,211l,.IM)  44  CaL  2921   4S  CaL  1%  439, 

SDBDIViiroH  I.  Othn  aatoppels-alcalde  grsnE.  aa  to,  1  Cal.  ni: 
ODnctnilTe  evidence,  iiinerally,  sec.  Iii78i  4S  CHl.t44:  Infanu,  none 
ag^iut,  211  CaL  133:  notice  In  nrobate  mattcra.  seen.  1379,  I63S:  probata 
oTwlU,  aec  1333:  aurref.  govenuuental,  wben  lv.49  Cal.  473, 

§  1963.  All  other  preanmpHons  are  aatlafactory,  ft  un- 
contradicted. The;  are  denominated  disputabla  pr»- 
■nmptions,  and  may  be  contToverted  by  other  evidence, 
llie  Eoliowing  are  o!  that  kind : 

1.  That  a  person  Is  innocent  of  ciime  or  wrong. 

2.  Tbat  an  nnlawfal  act  was  done  witb  an  unlawful  In- 
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4.  That  a  person  takes  ordinary  care  of  his  own  con- 
cerns 

5.  That  evidence  willfully  suppressed  would  be  adverse 
if  produced. 

o.  That  liigher  evidence  would  be  adverse  from  inferior 
being  produced. 
1963  '^'  '-^"^^  money  paid  by  one  to  another  was  due  to  the 

ccp         latter. 

105  65  8.  That  a  thing  delivered  by  one  to  another  belonged  to 

8iib9  ^'  '^^^^^  A^  obligation  delivered  up  to  the  debtor  lias 

106  539       been  paid. 

10.  That  former  rent  or  installments  have  been  paid 
when  a  receipt  for  latter  is  produced. 

sub  11  11.  That  things  which  a  person  possesses  are  owned  by 

106  666        him. 

12.  That  a  person  is  the  owner  of  property  from  exer- 
cising acts  of  ownership  over  it,  or  from  common  reputa- 
tion of  his  ownership. 
1963  13.  That  a  person  in  possession  of  an  order  on  himf^elf 

"p. .      for  the  payment  of  money,  or  the  delivery  of  a  thing,  has 
208  5^      paid  the  money  or  delivered  the  thing  accordingly, 
jub  15         14.  That  a  person  acting  in  a  public  office  was  regularly 
108  542      appointed  to  it. 
sub  16         35'  That  official  duty  has  been  regularly  performed. 

107  186         16.  That  a  court  or  judge,  acting  as  such,  whether  in  this 

State  or  any  other  State  or  country,  was  acting  in  tho  law- 
ful exercise  of  his  jurisdiction. 

17.  That  a  judicial  record,  when  not  conclusive,  dnos 
still  correctly  determine  or  set  forth  the  rights  of  tlio  par- 
ties. 

18.  That  all  matters  within  an  issue  were  laid  before  the 
jury  and  passed  upon  by  them;  and  in  like  mamior,  rlir.t 
all  matters  within  a  submission  to  arbitration  were  hud 
before  the  arbitrators  and  ]^assed  upon  by  them. 

19.  That  private  transactions  have  been  fair  and  rrgii- 
lar. 

Bah  20         ^^'  ^^^  ^^^  ordinary  course  of  business  has  been  fol- 
106  529     lowed. 

9ub  21        21.  That  a  promissory  note  or  bill  of  exchange  was 
U)6  655     given  or  indorsed  for  a  sufficient  consideration. 
fS^M        22.  That  an  indorsement  of  a  negotiable  promissory 
^  note  or  bill  of  exchange  was  made  at  the  time  and  phice 

of  making  the  note  or  bill. 

23.  That  a  writing  is  truly  dated. 

24.  That  a  letter  duly  directed  and  mailed  was  received 
in  the  regular  course  of  the  mail. 

25.  Identity  of  person  from  identity  of  name. 
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26.  That  a  person  not  heard  from  in  seven  years  is  dead. 

27.  Tliat  acquiescence  followed  from  a  belief  that  the 
tbiug  acquiesced  in  was  conformable  to  the  right  or  fact. 

28.  That  things  have  happened  according  to  the  ordi- 
nary course  of  nature  and  the  ordinary  habits  of  life. 

21).  That  persons  acting  as  copartners  have  entered  into 
contract  of  copartnership. 

SO.  That  a  man  and  woman  deporting  themselves  as  hus- 
band and  wife  have  entered  into  a  lawful  contract  of 
marriage. 

iU.  That  a  child  bom  in  lawful  wedlock,  there  being  no 
divorce  from  bed  and  board,  is  legitimate. 

32.  That  a  thing  once  proved  to  exist  continues  as  long 
as  is  usual  with  things  of  that  nature. 

3^5.  That  the  law  has  been  obeyed. 

3i.  That  a  document  or  writing  more  than  thirty  years 
old,  is  genuine,  when  the  same  has  been  since  generally 
acted  upon  as  genuine,  by  persons  having  an  interest  in 
tho  question,  and  its  custody  has  been  satisfactorily  ex- 
plained. 

o5.  That  a  printed  and  published  book,  purporting  to 
be  printed  or  published  by  public  authority,  was  so 
printed  or  published. 

3G.  That  a  printed  and  published  book,  purporting  to 
contain  reports  of  cases  adjudj^ed  in  the  tribunals  of  the 
State  or  country  where  tho  book  is  published,  contains 
correct  reports  of  such  cases. 

37.  That  a  trustee  or  other  person,  whose  duty  it  was  to 
convey  real  property  to  a  particular  person,  has  actually 
conveyed  to  him,  when  sucli  presumption  is  necessary  to 
perfect  the  title  of  such  person  or  his  successor  in  inter- 
est. 

38.  The  uninterrupted  use  by  the  public  of  land  for  a 
bm*ial  grouud,  for  five  years,  with  the  consent  of  tho 
owner  and  without  a  reservation  of  his  rights,  is  presump- 
tive evidence  of  his  intention  to  dedicate  it  to  the  publio 
for  that  purpose. 

39.  That  there  was  a  good  and  sufficient  consideration 
for  a  written  contract. 

40.  When  two  persons  perish  in  the  same  calamity,  such 
as  a  wreck,  a  battle,  or  a  conflagration,  and  it  is  not  shown 
who  died  first,  and  there  are  no  particular  circumstances 
from  which  it  can  be  inferred,  survivorship  is  presumed 
from  the  probabilities  resulting  from  the  strength,  age, 
and  sex,  according  to  the  following  rules : 

First.— If  both  of  those  who  have  perished  were  under 
the  age  of  fifteen  years,  the  older  is  presumed  to  have 
survived. 
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See<md.—ll  Ijoth  were  above  tba  age  of  sixty,  the  younger 
Is  presumed  to  liave  survived. 

Third. — If  one  be  under  fifteen  and  tlie  other  above 
sixty,  tlie  former  is  preaumed  to  Lave  survived. 

FouTtK.~li  both  be  over  fifteen  and  under  sixty,  and 
tlie  sexes  be  differeDt,  the  male  is  presumed  to  liave  sr — 
vivcd.    If  tba  sexes  be  the  same,  then  the  older. 

Fifth.— li  one  be  under  fifteen  or  over  sixty,  and  I .  _ 
other  lictween  those  ages,  tlie  latter  is  presumed  to  liave 
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SDBnivisios  14.  OfflcBnleBmodTBiolarlTappolnMd— JC»L*1»; 
seal.  139;  sail,:it;  leCal.U!;  21CiU.I21(  HCaLsg. 

SnBDTVlsIOHS  Uand  1«.  Bsnlar  nrformancs  of  oSclal  ooil 
Indiclal  diitir-l  CaL  923:  S  01.27. 191;  a  CaU  93;  6Cal.  si;  tiCM.SM;  li 
1M.ir,;il  CaL  Slli28  CbI.139;  47  Cal, 41,222, 29«{  43  cal.  in,t>l.4»] 
4»Ca1.2£).en;UCBl.He!  SlOd.M,  l4«,3W,447i  siCal.  171,«N.liM;H 
Cal.  U9, 4:0i  Uougbeity  p.  UairUnn.  Harcli  atb,  ISM,  i  Pm.  ti.  L.  -I.  SI; 
La  Sac.  PruhiUu,  etc.  r.  Heard,  Harcb  Slst,  IWO,  t  Vtc.  C.l^J.llt. 


BOBDiviatoa  17.  Jndlciii  r 

t39;SlCllL!l>,X9.441;  fi3  Cal.  £ 
SUBDTVIBIOH  a>.   Onilnarr 


r  El.  AvmlasoTT  note,  etc.,  Importsconaidarntlcm' 
this  leftlon,  and  ClTll  Code,  sees.  1B14,  IGIS;  9  Cal.  14: 

Writing  trnlr  dated -deed.  47  Cal,  171. 


SDBDivisioit  U.  Death  ot  nrson— not  heard  tn 
■  Ca].ii2<  mCMfa.  ' 
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SUDDTViBlOir  29.  Oopartners— 29  Cal.  2S7;  49  CaL  344. 

RUBDivisiOTT  30.  Marriage— Civil  Code,  sees.  68-78;  10  CaL  637;  28 
CaL  132;  47  Cal.  621;  52  Cal.  «i8. 
SUBDTVTSION  31.  Legitimacy— 13  Cal.  101. 
SUBDTVisio^T  33.   Law  obeyed— 61  Cal.  210. 
SCBDivisiox  36.   Foreign  laws -21  Cal.  226;  82  Cai.  60. 
BCBDi VISION  39.   Consideration  of  contract— see  subd.  21,  note. 

FRESX7MPTI0NS  IN  VARIOUS  OASES. 

Adnlteiy— 41  Cal.  107.    Ancient  writing— when  deemed  L*6nnine, 
sec.  li)63,  suba.  34.   Authenticity  of  book— when  presumed,  sec.  llG3, 
snbd.  35.     Bnrial  ground— dedication  to  public,  sec.  1963,  subd.  38. 
Check— 45  Cal.  419.    Community  property- 12  Cal.  251.    Conclusive 
presomptions — sec.  1962  and  notes.    Contmuance— of  existing  thing, 
sec.  I'-.HiU,  subd.  32.    Contract— conslderatlo a  for,  sec.  19(>d.  subd.  39. 
Conveyance  of  esecutor,  etc.— sec.  liiOl.   Data— of  writing,  correct, 
sec.  I9i}3,  subd.  23  and  note :  of  indorsement,  see  that  head.   Disput- 
able preaumptions— sec.  1963,  and  note  supra.   Entire  issue,  etc.— 
submitted,  sec.  1963,  subd.  18.   Evidence  suppressed— would  be  ad- 
verse, sec.  1963,  subiL  5.  Execution  of— conveyance,  sec.  1963.  snl)d.37. 
I'iro  department  records— Political  Code,  sec.  3;i4].    Foreign  laws- 
embodied  in  reports,  sec.  1963,  subd.  36  and  note.   Higher  evidence- 
adverse,  sec.  1: 63,  subd.  6.   Identity— of  person  from  name,  sec.  1963, 
subil.  25  and  note.   Indorsement— of  negotiable  paper,  deemed  made 
at  date.  sec.  I9t>3,  subd.  22.    Innocence— sec.  1%3,  subd.  1.    Jurisdic- 
tion—presumed, sec.  1963,  subd.  Ki.    Law  obeyed— sec.  1063,  subd.  33. 
Legitimacy— sec.  1963,  subd.  31  and  note.   Letters  received— In  regu- 
lar course  of  mall.  sec.  1963,  subd.  24.  Militia  flne— Political  Code.  sec. 
l-t35.   Money— paid,  was  duo,  sec.  1.^)63,  subd.  7 :  In  couuty  treasury,  81 
Cal.  74.  Negligence— 25  Cal.  467:  28  Cal.  627;  44  Cal.  83.  Notary's  prot- 
est—Political  Code,  sec.  1^.    Obligation  delivered  back— has  been 
paid,  sec.  1963,  subd.  9.   Offlcer  rcgnuarly  appointod— sec.  Ii)63.  subd. 
U  and  note.    Official  and  judicial  duty  regularly  performed— sec. 
liNS,  subds.  15. 16.  and  notes.   Ordinary  care— taken,  sec.  1963.  subd.  4. 
Ordinary    consequences— Intended,  sec.   1963,  subd.  3.    Ordinary 
course  of  business— followed,  sec.  1963,  subd.  20  and  note.    Ordinary 
coxirse  of  nature,  etc.— sec.  1!)63,  subd.  28.   Ownership— whence  pre- 
sumed, sec.  1963,  subd.  12:  from  possession,  sec.  1963,  subd.  U  and  note. 
Partner8hli>— whence  presumed,  sec.  I9(>3,  subd.  23  and  note :  special. 
Civil  Code.  sec.  2*W:  use  of  flctflious  names  In.  Civil  Code,  sees.  2466- 
2471.   Person  not  heard  from— hi  seven  years,  <leemed  dead.  sec.  li^63, 
subd.  26  and  note.   Possession  imports  ownership— sec.  1963,  subd. 
U  and  note.    Possessor  of  order  on  himself— sec.  1963.  subd.  26  and 
note.   Private  transactions— deemed  regular,  sec.  1963,  subd.  19.  Pro- 
bate Court  order— for  disclosure  of  property,  sec.  1460.   Promissory 
note, etc.— Imports  consideration ,  sec.  1963,  subd.  21  and  note.  Receipt 
—later,  imports  previous  payments,  sec.  1963,  subd.  10 :  only  prima  facie 
evidence.  43  Cal.  635.  Record— Judicial  deemed  correct,  sec.  1963,  subd. 
17.  Short-hand  notes— sec.  273.   Stock— sale  for  assessments.  Civil 
Code,  sec.  348.   Surveys— Political  Code,  sec.  3973.   Surviving  calam- 
ity—sec. 1963,  subd.  40.   Thing  delivered— to  owner,  sec.  1963,  subd.  8 
ud  note.  Unlawfol  intent— sec.  1963»  subd.  2. 
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CHAPTEE  VI. 
INDISPENSABLE  EVIDENCE. 


I  iserri^vllspensable  eyldence,  what. 


1968.  To  prove  usa^,  perjury,  and  treason,  more  tbaa  one  Tfrltm 
required. 

1969.  Will  to  be  in  writing. 

1970.  How  revoked. 

1971.  Transfer  of  real  property  to  be  In  writing. 

1972.  Last  section  not  to  extend  to  certain  cases. 

1973.  Agreement  not  In  writing,  when  Invalid. 

1974.  Representation  of  credit  oy  writing. 

§  1967.  The  law  makes  certain  evidence  necessary  to 
the  validity  of  particular  acts,  or  the  proof  of  particalar 
facts. 

1968  §  1968.  Perjury  and  treason  must  b«  proved  by  testi- 

ccp        mony  of  more  than  one  witness.    Treason  by  the  testi- 

104  Si 7      ^^^^y  of  t^o  witnesses  to  the  same  overt  act;  and  perjury 

104  417     jjy  ^YxQ  testimony  of  two  witnesses,  or  one  witness  and 

corroborating  circumstances. 

Two  witnesses— for  probate  of  lost  wUl,  sec.  1339. 

§  1969.  A  last  will  and  testament,  except  a  nuncupative 
will,  is  invalid,  unless  it  be  in  writing  and  executed  with 
such  formalities  as  are  required  by  law.  When,  therefore, 
such  a  will  is  to  be  shown,  the  instrument  itself  must  be 
produced,  or  secondary  evidence  of  its  contents  be  given. 
[In  effect  July  Ist,  1874.] 

Lost  or  destroyed  will— probate  of,  sees.  1338-1341. 

i970  §  1970.  A  written  will  cannot  be  revoked  or  altered 

^ccp     1   otherwise  than  as  provided  in  the  Civil  Code.    [In  effect 
^^^     5      July  1st,  1874.] 

Bevocation  or  alteration  of  will— see  Civil  Ck>de,  sec.  1292  et  seq. 

§  1971.  No  estate  or  interest  in  real  property,  other 
than  for  leases  for  a  term  not  exceeding  one  year,  nor  any 
trust  or  power  over  or  concerning  it,  or  in  any  manner  re- 
lating thereto,  can  be  created,  granted,  assigned,  surren- 
dered, or  declared,  otherwise  than  by  operation  or  law,  or 
a  conveyance,  or  other  instrument  in  writing,  subscribed 
by  the  party  creating,  granting,  assigning,  surrendering, 
or  declaring  the  same,  or  by  his  lawful  agent  thereunto 
authorized  by  writing. 
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Scope  of  section— application  restricted  by,  sec.  1972. 

Coxresponding  provision— Civil  Code,  sec.  1091. 

Ileal  property— estate,  interest,  etc.,  in,  compare  sec.  1973,  snMn  5{ 
bill  of  sale  insufficient,  52  CaL  191:  mortgage  lien  can  only  be  created 
by  writing,  53  Cal.  677. 

Trust— Ciyil  Code»  sec.  852;  6  Cal.  154. 

§  1972.  The  preceding  section  must  not  be  constmed 
to  affect  the  power  of  a  testator  in  the  disposition  of  his 
real  property  by  a  last  will  and  testament,  nor  to  prevent 
any  trust  from  arising  or  being  extinguished  bjrimiUica- 
tion  or  operation  of  law,  nor  to  abridge  the  power  of  any 
court  to  compel  the  specific  performance  of  an  agreement, 
in  case  of  part  performance  thereof. 

Trusts— impUed, 21  Cal.  92 ;  22  Cal.  575 ;  27  Cal.  119 ;  35  Cal.  481 ;  36  Cal.  94. 

Part  performance— enforcing  verbal  contract  after,  1  Cal.  119, 207 ;  10 
Cal.  150;  19  Cal.  447;  24  Cal.  142;  35  Cal.  646;  39  Cal.  109;  44  Cal.S^j;  43 
Cal.  194 :  executed  parol  agreement  to  convey  laud,  not  within  statute, 
6-2  Cai.  661. 

§  1973.  In  the  following  cases  the  agreement  is  in-    1973 
^valid,  unless  the  same  or  some  note  or  memorandum     ccp 
tlicreof  be  in   writing,  and   subscribed   by   the   party  ^^  ^^^  . 
charged,  or  by  his  agent;  evidence,  therefore,  of  the  agree-      197s 
xn<mt,  cannot  be  received  without  the  writing  or  second-      ccp 
ary  evidence  of  its  contents :  93  495 

1.  An  agreement  that  by  its  terms  is  not  to  be  per- 
formed witliin  a  year  from  the  making  thereof; 

13.  A  special  promise  to  answer  for  the  debt,  default,  or 
miscarriage  of  another,  except  in  the  cases  provided  for 
in  section  twenty-seven  hundred  and  ninety-four  of  the 
Civil  Code; 

.'{.  An  agreement  made  upon  consideration  of  marriage, 
other  than  a  mutual  promise  to  marrv; 

4.  An  agreement  for  the  sale  of  goods,  chattels,  or 
things  in  action,  at  a  price  not  less  than  two  hundred  dol- 
lars, unless  the  buyer  accept  and  receive  part  of  sucli 
goods  and  chattels,  or  the  evidences,  or  some  of  them,  of 
such  things  in  action,  or  pay  at  the  time  some  part  of  the 
purchase-money;  but  when  a  sale  is  made  by  auction,  an 
entry  by  the  auctioneer  in  his  sale-book,  at  the  time  of  the 
sale,  of  the  kind  of  property  sold,  the  terms  of  sale,  the 
price,  and  the  names  of  the  purchaser  and  person  on  whose 
account  the  sale  is  made,  is  a  sufficient  memorandum; 

5.  An  agreement  for  the  leasing  for  a  longer  period  than 
one  year,  or  for  the  sale  of  real  property,  or  of  an  interest 
therein;  and  such  agreement,  if  made  by  an  agent  of  the 
party  sought  to  be  charged,  is  invalid,  unless  the  author- 
ity of  the  agent  be  in  writing,  subscribed  by  the  party^ 
sought  to  be  charged. 

CODB  CIV.  Pboo.-^9. 
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OorreBponding  pxxrrision-Hsee  Civil  Code,  sec.  1624. 

Note  or  memorandam— lanniage  and  sofflclency  of»  21  Gal.  609;  37 
CaL  290:  by  auctioneer,  sec.  1973,  subd.  4,  and  note. 

SUBDivisioir  1.  Agreement  not  to  be  performed  within  a  year— 
cases  within  Statute  of  Frauds.  43  Cal.  S09;  46  Cal.  266:  not  witliin  stat- 
ute, 49  Cal.  274:  parol  partnership,  part  performance,  47  CaL  174. 

SUBDiVTSiON  2.  Gaaranty— corresponding  provision,  CivU  Code, 
see.  2793 :  exception.  Civil  Code,  sec.  2794 :  executor  by,  sec.  1612 :  witliin 
the  statute,  2  Cal.  156;  9  Cal.  328;  12  Cal.  286, 642;  29  Cal.  601;  03  Cal.  54: 
otherwise^  Cal.  285;  6  Cal.  102;  7  Cal.  32;  12  Cal.  311;  18  Cal.  622;  22  CaL 
187;  27Cal?^0;  29  Cal.  150;  33  CaL  121:  34  Cal.  673;  38  Cal.  133;  written 
consideration  for  forbearance,  2  Cal.  460;  60  CaL  255:  of  promissory 
note,  2  Cal.  485. 

SxTBDivisioir  4.  Agreement  for  sale  of  goods,  etc.— auction  sale, 
entry  of,  see  1  CaL  415;  also,  Civil  Code,  sec.  1798,  Political  Code,  sec. 
3292:  corresponding  provision.  Civil  Code,sec.  1739,and  see  CivU  Code, 
sec.  1740:  contract  in  writing,  when  presumed.  1  Cal.  181:  delivery,  3 
CaL  140;  8CaL614:  14CaL384;  19Cal.393;  22 Cal.  103,539;  23  Cal.65.540: 
goods  and  chattels,  growing  crops  are  not,  6  Cal.  664:  17  CaL  645:  37 
CaL  634 :  insurance  policy,  Are,  as  collateral  security,  30  CaL  87 :  mining 
stocks  bought  on  margin,  47  Cal.  142. 

Subdivision  5.  Agreement  as  to  real  property— agenfa  author- 
ity, 21  Cal.  38!);  30  Cal.  360:  47  Cal.  213:  auction  sale,  when  void,  6  CaL 
76:  before  statute  enacted.  1  Cal.  98:  corresponding  provision.  Civil - 
Code,  sec.  1741 :  com't,  sale  by,  not  within  statute,  9  Cs^.  181 :  executed 
parol  agreement  to  convey  lands,  not  within  statute,  4  CaL  315;  39  CaL 
639;  62  Vai.  6()1 :  growing  crops,  not  within  statute,  23  Cal.  69;  37  C:iL 
634:  lease  for  more  than  year,  2  CaL  603:  Mexican  law,  jparol  contracts 
under,  1  Cal.  119;  10  CaL  17:  24  Cal. 222;  44  Cal. 331 ;  45  Cal.  587:  mining 
claim,  14  CaL  22:  20  CaL  198;  23  CaL  178;  30  Cal.  481;  51  Cal.  258:  oiai 
agreement  not  to  oppose  patent,  void,  52  Cal.  624 :  part  performtmce, 
sec.  1972  and  note:  promise,  parol,  to  jpay  for  improvements,  vaiiil, 2 
CaL  489:  purchase  for  another,  22  Cal.  575;  35  Cal.  488:  right  of  way.  38 
CaL  111:  services  in  seUiiig  land, 37  Cal.  629:  38  Cal.  99;  48  Cal.  l!:4: 
specific  performance  of  verbal  contract,  24  Cal.  171 :  trust,  violation  of, 
21  Cal.  9y  ;  35  Cal.  481:  unwritten  contract  for  sale  of  land,  void,  4  CaL 
90:  verbal  agreement  to  reconvey  land,  48  CaL  405;  50  Cal.  23:  void  in 
part,  if  entire  contract  invalid,  38  CaL  99 :  writing  need  not  be  alleged, 
61  CaL  210. 

§  1974.  No  evidence  is  admissible  to  charge  a  person 
npon  a  representation  as  to  the  credit  of  a  third  person, 
unless  such  representation,  or  some  memorandum  there- 
of, be  in  writing,  and  either  subscribed  by,  or  in  the  hand- 
writing of » the  party  to  be  charged. 

CHAPTER  Vn. 

COKCLUSrVE    OR    UNANSWXSRABLE    EVI. 

DENCR 

§  1978.  Conclusive  or  unanswerable  evidence. 

§  1978i  Ko  evidence  is  by  law  made  conclusive  or  nn* 
answerable,  unless  so  declared  by  this  Code. 
Eitoppel— sees.  1908, 1962. 


TITLE  m. 

Of  the  Prodnction  of  Evidence. 

Chap.  I.    By  whom  to  be  produced.    §§  1981-1962. 
IT.    MeanB  of  production.    §§  1985-1997. 
UL    Manoex  of  productioxL    §§200^2054, 

[61fil 
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CHAPTER  I. 
B7   "WHOM  TO   BE   PRODUCED. 

S  1981.  Evidence  to  be  produced,  by  whom. 
i  1982.  Writiui;  altered,  who  to  explain. 

1981  §  1981.  The  party  liolding  the  affirmative  of  the  issue 
ccp      must  produce  tlie  evidence  to  prove  it;  therefore,  the 

94  175     burden  of  proof  lies  on  the  party  who  would  be  defeated 

if  no  evidence  were  given  on  either  side. 
1981  Burden  of  proof— see  under  Affirmativb  Allboattoks,  sec. 

inc^tfQT      ^^^  •  afflnnatlve  matter  In  answer,  where,  8  Cal.  SI ;  15  Cal.  100 :  eject- 
iwi  6^7      ment  In,  51  Cal.  55;  imiaoity  of,  47  Cal.  134:  money  paid  under  duress, 

26Cal.606. 

1982  §  1982.  The  party  producing  a  writing  as  genuine 
ccp      "W^Jiich  has  been  altered,  or  appears  to  have  been  altered, 

94  367  A^ter  its  execution,  in  a  part  material  to  the  question  in 
dispute,  must  account  for  the  appearance  or  alteration. 
He  may  show  that  tlie  alteration  was  made  by  another, 
without  liis  concurrence,  or  was  made  with  tlie  consent  or 
the  parties  affected  by  it,  or  otherwise  properly  or  inno- 
cently made,  or  that  the  alteration  did  not  change  the 
meaning  or  language  of  the  instrument.  If  he  do  that, 
he  may  give  the  writing  in  evidence,  but  not  otherwise. 

Alteration— effect  of,  50  Cal.GlS:  iinpeachinsr  certificate  for,  52  Cal. 
171:  In  Indictment,  50  Cal.  447:  need  of  accounting  for,  2ti  Cal.  b5:  suffl- 
ciently  explained,  34  Cal.  564. 

Printed  form— erasure  in,  32  Cal.  88:  construction  of,  sec.  1862. 

CHAPTER  n. 
MEANS  OF  PRODUCTION. 

1 1985.  Subpoena  for  witness  defined. 
I  1986.  Subpoena,  bow  issued. 
§  1987.  Subpoena,  bow  served. 

1988.  How,  if  witness  1)0  concealed. 

1989.  Wbeu  a  witness  is  compelled  to  attend. 

1990.  Pei-sdti  present  compelled  to  testify. 

1991.  Disobedience,  how  punished. 

1992.  Forfeitui-e  therefor. 

1993.  Warrant  may  issue  to  bring  witness,  when 

1994.  Contents  of  warrant. 

1995.  If  witness  be  a  prisoner,  how  brought. 
s  1996.  On  whose  motion. 
S  1997.  How  examined. 

§  1985.  The  process  by  which  the  attendance  of  a  wit- 
ness is  required  is  a  subpcBna.    It-  is  a  writ  or  order  di- 
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rected  to  a  person  and  requiring  liis  attendance  at  a  par- 
ticular time  and  place  to  testiiy  as  a  witness.  It  may 
also  require  him  to  brinj;  with  him  any  books,  documents, 
or  otlier  things  under  his  control,  which  he  is  bound  by 
law  to  province  in  evidence. 

§  1986.  The  subpoena  is  issued  as  follows: 

1.  To  require  attendance  before  a  court,  or  at  the  trial 
of  an  issue  tlierein,  it  is  issued  under  tlie  seal  of  the  court 
before  whicli  the  attendance  is  required,  or  in  wliich  the 
issue  is  i>ending; 

2.  To  require  attendance  out  of  the  court,  before  a  judge, 
justice,  or  other  oliicer  authorized  to  administer  oaths  or 
take  testimony  iu  any  matter  under  the  laws  of  tliis 
6t;ite.  it  is  issued  by  the  judge,  justice,  or  any  other  officer 
before  whom  the  attendance  is  required; 

3.  To  require  attendance  before  a  commissioner  ap- 
pointed to  take  testimony  by  a  court  of  a  foreign  coun- 
try, or  of  the  United  States,  or  of  any  other  State  in  tlie 
United  States,  or  of  any  other  district  or  county  within 
this  State,  or  before  any  officer  or  officers  empowered  by 
the  laws  of  the  United  States  to  take  testimony,  it  may 
be  issued  by  any  judp^e  or  justice  of  the  peace  in  places 
within  their  respective  jurisdiction;  with  like  power  to 
enforce  attendance,  and,  upon  certiiicate  of  contumacy  to 
«aid  court,  to  punish  contempt  of  their  process,  as  such 
judge  or  justice  could  exercise  if  the  subpoana  directed 
the  attendance  of  the  witness  before  their  courts  in  a 
matter  i)ending  therein. 

§  1967.  The  service  of  a  subpoena  is  made  by  showing 
the  original  and  delivering  a  copy,  or  a  ticket  containing 
its  substance,  to  the  witness  personally,  giving  or  offering 
to  him  at  the  same  time,  if  demanded  by  him,  the  fees  to 
which  he  is  entitled  for  travel  to  and  from  tlio  place 
designated,  and  one  day's  attendance  tlie:i;.  The  S4?rv- 
ice  must  he  made  so  as  to  allow  the  witnes'^  si  reasonable 
time  for  preparation  and  travel  to  the  i  !  :  o  of  attend- 
ance.   Such  service  may  be  made  by  any  x^urson. 

§  1938.  If  a  witness  is  concealed  in  a  building  or  vessel, 
BO  as  to  prevent  the  service  of  a  subpoena  upon  liim,  any 
court  or  judge,  or  any  officer  issuing  a  subpoena,  may, 
upon  proof  by  affidavit  of  the  concealment,  and  of  tho 
materiality  of  the  witness,  make  an  order  that  the  sheriff 
of  the  county  serve  the  subpoena;  and  tho  sheriff  must 
serve  it  accordingly,  and  for  that  jmrpose  may  break  into 
the  building  or  vessel  where  the  witness  is  concealed. 


1989-95        UEAire  of  pboduction.  618 


§  1989.  A  witness  is  not  obliged  to  attend  as  a  witness 
before  any  court,  judge,  justice,  or  any  otlier  officer,  out 
of  the  county  in  whicn  he  resides,  unless  the  distance  be 


less  than  thirty  miles  from  his  place  of  residence  to  the 
place  of  trial. 

Ji  1990.  A  person  present  in  court,  or  before  a  judicial 
cer,  may  be  required  to  testify  in  the  same  manner  as 
if  he  were  in  attendance  upon  a  subpoena  issued  by  such 
court  or  officer. 

§  1991.  Disobedience  to  a  subpoena,  or  a  refusal  to  be 
sworn,  or  to  answer  as  a  witness,  or  to  subscribe  an  affi- 
davit or  deposition  when  required,  may  be  punished  as  a 
contempt  by  the  court  or  officer  issuing  the  subpoena  or 
requiring  the  witness  to  be  sworn;  and  if  the  witness  be 
a  party,  nis  complaint  or  answer  may  be  stricken  out. 

Disobedience  to  snbpcBna— 46  Cal.  82. 

Reftisal  to  answer— sec.  2069;  35  Cal.  88. 

Oontempt— sees.  12(^,  1219. 

§  1992.  A  witness  disobeying  a  subpcena  also  forfeits 
to  the  party  aggrieved  the  sum  of  one  hundred  dollars, 
and  all  damages  which  he  may  sustain  by  the  failure  of 
the  witness  to  attend,  which  forfeiture  and  damages  may 
be  recovered  in  a  civU  action. 

§  1993.  In  case  of  failure  of  a  witness  to  attend,  the 
court  or  officer  issuing  the  subpoena,  upon  proof  of  the  serv- 
ice thereof,  and  of  the  failure  of  the  witness,  may  issue  a 
warrant  to  the  sheriff  of  the  county  to  arrest  the  witness 
and  bring  him  before  the  court  or  officer  where  his  at- 
tendance was  required. 

§  1994.  Every  warrant  of  commitment,  issued  b^  a 
court  or  officer  pursuant  to  this  chapter,  must  specify 
therein,  particularly,  the  cause  of  the  commitment,  and 
if  it  be  for  refusing  to  answer  a  question,  such  question 
must  be  stated  in  the  warrant.  And  every  warrant  to 
arrest  or  commit  a  witness,  pursuant  to  this  chapter, 
must  be  directed  to  the  sheriff  of  the  county  where  the 
witness  may  be,  and  must  be  executed  by  him  in  the 
same  manner  as  process  issued  by  the  Superior  Court. 
[In  effect  April  16th,  1880.] 

§  1995.  If  the  witness  be  a  prisoner,  confined  in  a  iail 
or  prison  within  this  State,  an  order  for  his  examination 
in  the  prison  upon  deposition,  or  for  his  temporary  re- 
moval and  production  before  a  court  or  officer,  for  the 
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pnrpose  of  being  orally  examined,  may  be  made  as  fol« 
lows: 

1.  By  the  court  itself  in  which  the  action  or  special  pro- 
ceeding is  pending,  unless  it  be  a  Justice's  Court; 

2.  By  a  justice  of  the  Supreme  Court,  or  a  judge  of  the 
Superior  Court  of  the  county  where  the  action  or  proceed- 
ing is  pending,  if  pending  before  a  Justice's  Court,  or 
beiore  a  judge  or  other  i>erson  out  of  court.  [In  effect 
April  16th,  1««0.] 

§  1996.  Such  order  can  only  be  made  on  the  motion 
of  a  party,  upon  affidavit  showing  the  nature  of  the  ac- 
tion or  proceeding,  the  testimony  expected  from  the  wit- 
ness, and  its  materiality. 

.  §  1997.  If  the  witness  be  imprisoned  in  the  county 
where  the  action  or  proceeding  is  pendins,  his  production 
may  be  required.  In  all  other  cases  his  examination, 
when  allowed,  must  be  taken  upon  deposition. 


^  I 
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CHAPTEB  ni. 
MANNER  OF  PRODUCTION. 

Abt.  L  Mode  op  Taking  the  Testimoitt  of  WiTsnessES. 

n.    A.PFIDAVITS: 

III.  Depositions. 

IV.  MaNn  ek  op  Taking  Depositions  Out  op  the  Rtatb. 
V.   Mannbk  op  Taking  Depositions  in  the  State. 

YI.   Oene&al  Rules  of  Examination. 

ABTICLE  I. 

Mode  of  Taking  the  Testimony  of  Witnesses. 

§  2002.  Testimony,  In  what  mode  taken. 
§  2003.  Affidavit  defined. 
I  2004.  A  deposition  defined. 
§  2005.  Oi*al  examination  defined. 
§  2006.  Deposition,  how  taken. 

§  2002.  The  testimony  of  witnesses  is  taken,  in  three 
modes: 

1.  Byafladavit; 

2.  By  deposition; 

3.  By  oral  examination. 

§  2003.  An  afBdavit  is  a  written  declaration  nnder 
oath,  made  without  notice  to  the  adverse  party. 

Affidavits— sec.  2009  et  seq. 

§  2004.  A  deposition  is  a  written  declaration  under 
oath,  made  upon  notice  to  the  adverse  party  for  the  pur- 
pose of  enabling  him  to  attend  and  cross-examine. 

Depositiona— eecs.  201D-3021:  form  of,  sec.  2006. 

§  2005.  An  oral  examination  is  an  examination  in 
presence  of  the  jury  or  tribunal  which  is  to  decide  the 
fa^.t  or  act  irpon  it,  the  testimony  being  heard  by  the  jury 
or  tribunal  from  the  lips  of  the  witness. 

General  mlea  of  ezamination— sees.  2012-2054. 

§  2006.  Depositions  must  be  taken  in  the  form  of  qnes* 
tion  and  answer,  and  the  words  of  the  witness  must  be 
written  down,  unless  the  parties  agree  to  a  different  mode. 

Fonn  of  taking  depoaitiont— formerly,  In  narrative  form,  35  CaLSOt 
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ABTICLE  n. 
ATFIDAYIT8. 

2000.  Affldsvlts  and  depositions,  how  takenu 

2010.  EvldeDce  of  publication,  wliat. 

2011.  Wbere  filed. 

2012.  Affidavits  to  be  used  in  this  State,  before  whom  may  be  taken 
iu  tbls  State. 

I  2013.  If  made  lu  another  State  of  the  United  States,  before  whom 

taKcu. 
C  2014.  If  made  in  a  foreign  country,  before  whom  taken. 
I  aulA.  Certificate  of  the  clerk,  if  taken  before  a  Jud^e  of  a  court  out 

of  this  State. 

§  2009.  An  affidavit  may  be  used  to  verify  a  pleading 
or  a  paper  in  a  special  proceeding,  to  prove  the  service  of 
a  summons,  notice,  or  other  paper  in  an  action  or  special 
proceeding,  to  obtain  a  provisional  remedy,  the  examina- 
tion of  a  witness,  or  a  stay  of  proceedings,  or  upon  a 
motion,  and  in  any  other  case  expressly  permitted  by 
some  other  provision  of  this  Code. 

Use  of  affidavits— 31  CaL  203. 

Signatnre— not  essential,  15  CaL  53. 

In  foreign  language— excluded,  23  CaL  418b 

Extent  of  affldayit— 27  CaL  298. 

§  2010.  Evidence  of  the  publication  of  a  document  or  2010 
notice  required  by  law,  or  by  an  order  of  a  court  or  judge,     ^cp 
to  be  published  in  a  newspaper,  may  be  given  by  the  am-  97  447 
davit  of  tlie  printer  of  the  newspaper,  or  his  foreman  or 
principal  clerk,  annexed  to  a  copy  of  the  document  or 
notice,  specifying  the  times  when  and  the  paper  iu  whicb 
the  publication  was  made. 

Affidavit  of  pablication— see  sec.  413n:  "proprietor"  synonymous 
with  "  printer,"  37  CaL  458. 

§  2011.  If  such  affidavit  be  made  in  an  action  or  special 
proceeding  pending  in  a  court,  it  may  be  tiled  with  the 
court  or  a  clerk  thereof.  If  not  so  made,  it  may  be  tiled 
with  the  clerk  of  the  county  where  the  newspaper  is 
printed.  In  either  case,  the  original  affidavit,  or  a  copy 
thereof,  certitied  by  the  judge  of  the  court  or  clerk  having 
it  in  custody,  is  prima  facie  evidence  of  the  facts  atatea 
therein.    [In  effect  July  1st,  1874.] 

§  2012.  An  affidavit  to  be  used  before  any  court,  judge, 

or  officer  of  thLs  State,  ma^  be  taken  before  any  judge  or 

clerk  of  any  court,  or  any  justice  of  the  peace  or  notary 

public  in  this  State. 

Fenont  authorized  to  take  affidavits— sec.  179,  subd.  3:  ofllolal 
character  of  Justice  of  tbe  peace,  within  the  State,  need  not  appeaTf 
U  CaL  53. 
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§  2013.  An  affidavit  taken  in  another  State  of  the 
United  States,  to  be  used  in  this  State,  may  be  taken  be- 
fore a  commissioner  appointed  by  the  governor  of  this 
State  to  take  affidavits  and  depositions  in  such  other 
State,  or  before  any  notary  public  in  another  State,  or 
before  any  judge  or  clerk  of  a  court  of  record  having  a 
Beal.    [In  effect  July  Ist,  1874.] 

§  2014.  An  affidavit  taken  in  a  foreign  country  to  be 
used  in  this  State,  may  be  taken  before  an  embassador, 
minister,  consul,  vice-consul,  or  consular  agent  of  the 
Uuited  States,  or  before  any  judge  of  a  court  of  record 
having  a  seal,  in  such  foreign  country.  [In  effect  July 
1st,  1874.] 

§  2015.  When  an  affidavit  is  taken  before  a  judge  of  a 
court  in  another  State,  or  in  a  foreign  country,  the  gen- 
uineness of  the  signature  of  the  judge,  the  existence  of 
the  court  and  the  fact  that  such  judge  is  a  member  thereof, 
must  be  certified  by  the  clerk  of  the  court,  under  the  seal 
thereof. 

ARTICLE  IIL 
DKPOSITIOSS. 

I  2010.  Deposition,  when  used. 

I  2020.  Testimony  of  a  witness  out  of  the  State,  when  taken. 

S  2021.  In  the  State,  when  taken. 

§  2019.  In  all  cases  other  than  those  mentioned  in  sec- 
tion two  thousand  and  nine,  where  a  written  declaration 
under  oath  is  used,  it  must  be  a  deposition  as  prescribed 
by  this  Code. 

§  2020.  The  testimony  of  a  witness  out  of  the  State 
may  be  taken  by  deposition,  in  an  action,  at  any  time 
after  the  service  of  the  summons  or  the  appearance  of  the 
defendant;  and,  in  a  special  proceeding,  at  any  time  after 
a  question  of  fact  has  arisen  therein. 

Manner  of  taking  depositions  oat  of  the  State— sec.  2024  e<  nq. 

f2021.  The  testimony  of  a  witness  in  this  State  may  be 
en  by  deposition  in  an  action  at  any  time  after  the 
service  of  the  summons  or  the  appearance  of  the  defend- 
ant, and  in  a  special  proceeding  after  a  question  of  fact 
has  arisen  therein,  in  the  foUowmg  cases: 

1.  When  the  witness  is  a  part^  to  the  action  or  proceed- 
ing, or  an  officer  or  member  of  a  corporation  which  is  a 
£arty  to  the  action  or  proceeding,  or  a  person  for  whose 
nmediate  benefit  the  action  or  proceeding  is  prosecuted 
or  defended. 
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2.  When  the  witness  resides  out  of  the  county  in  which 
Ids  testimony  is  to  be  used. 

3.  When  the  witness  is  about  to  leave  the  county  where 
the  action  is  to  be  tried,  and  will  probably  continue  ab- 
sent when  the  testimony  is  required. 

4.  When  the  witness,  otherwise  liable  to  attend  the 
trial,  is  nevertheless  too  intirm  to  attend. 

6.  When  the  testimony  is  required  upon  a  motion,  or  in 
any  other  case  where  the  oral  examination  of  the  witness 
is  not  required. 

6.  When  the  witness  is  the  only  one  who  can  establish 
facts  or  a  fact  material  to  the  issue;  provided,  that  the 
deposition  of  such  witness  shall  not  be  used  if  liis  presence 
can  be  procured  at  the  time  of  the  trial  of  the  cause. 
[In  effect  March  9th,  1878.] 

Deposition— mode  of  taking,  sec.  2006:  who  may  take,  2  Cal.  25;  sec. 
179,  subd.  3;  in  this  state,  manner  of  taking,  sec.  2031  et  seq. :  name  part 
of  testimony,  4:>  Cal.  383:  servire  of,  47  Cat.  644:  strict  coustructiou  be* 
f ore  Code,  2  Cal.  26, 383 :  amending  answer  after,  47  CaL  174. 

ScBDivisioN  I.   Party,  etc.— 29  Cal.  619. 

SUBOrvislozr  2.   Out  of  oonnty— 29  CaL  619. 

ASTICLE  IV. 
"iHAJsrsvR  OP  TAKnro  Depositioits  Out  ov  the  Stats. 

S  3024.  Testimony  of  wltnera  out  of  State  taken  npon  commission  Is* 
sued  under  seal,  upon  notice.    To  whom  to  issue. 

f  2825.  Proiier  intori'ogatories  may  be  prepared,  or  may  be  waived  by 
thenarties. 

!2026.  Antlioritici*  and  duties  of  commissioner. 
2(>.7.  Trial,  when  postponed  for  reason  of  non-return  of  commission. 
2UJ4.  Depositions,  by  whom  used. 

§  2024.  The  deposition  of  a  witness  out  of  this  State  CL~ 
may  be  taken  upon  commission  issued  from  the  court,  6V 
under  the  seal  of  the  court,  upon  an  order  of  the  court, 
or  a  judfje  thereof,  on  the  application  of  either  party,  upon 
live  days'  previous  notice  to  the  other.  If  issued  to  any 
place  within  the  United  States,  it  may  be  directed  to  a 
person  agreed  upon  by  the  parties,  or,  if  ihey  do  not 
agree,  to  any  judge  or  justice  of  the  peace,  or  commis* 
sioncr,  selected  by  the  court  or  judge  issuing  it.  If  issued 
to  anj'  country  out  of  the  United  States,  it  may  be  di- 
rected to  a  minister,  embassador,  consul,  vice-consul,  or 
consular  agent  of  the  United  States  in  such  country,  or 
to  any  person  agreed  upon  by  the  parties.  [In  effect  April 
10th,  1880.] 

Oominiiwioner— estoppel  to  dispute  regularity  of  appointment,  27 
CaL  377. 
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§  2025.  Such  proper  interrogatories,  direct  and  cross, 
as  the  respective  parties  may  prepare  to  be  settled,  if 
tlie  parties  disagree  as  to  tbeir  form,  by  the  judge  or  offi- 
cer granting  the  order  for  tlie  commission,  at  a  day  fixed 
in  tbo  order,  may  be  annexed  to  the  commission ;  or,  when 
the  parties  agree  to  tliat  mode,  the  examination  may  be 
without  written  interrogatories. 

Interrogatories— question  and  answer  in  depositloms,  sec.  2006. 

§  2026.  The  commission  must  authorize  the  commis- 
sioner to  administer  an  oath  to  the  witness,  and  to  take 
his  deposition  in  answer  to  the  interrogatories,  or  when 
the  examination  is  to  be  without  interrogatories,  in  re- 
spect to  the  question  in  dispute,  and  to  certify  the  depo- 
sition to  tlie  court,  in  a  sealed  envelope,  directed  to  tlie 
clerk  or  other  person  designated  or  agreed  upon,  and  for- 
warded to  him  by  mail  or  other  usualchannel  of  convey- 
ance. 

Oertiflcate— sec.  2032n;  27  Cal.  372. 

§  2027.  A  trial  or  other  proceeding  must  not  be  post- 
poned by  reason  of  a  commission  not  returned,  except 
upon  evidence,  satisfactory  to  the  court,  that  the  testi- 
mony of  the  witness  is  necessary,  and  that  proper  dili- 
gence has  been  used  to  obtain  it. 

Oontittuance^none,  where  no  diligence  In  obtaining*  commission,  2 
CaLftas. 

§  2028.  The  deposition  mentioned  in  this  article  may 
be  used  by  either  party  on  the  trial  or  other  proceeding, 
against  any  other  paity  giving  or  receiving  the  notice, 
subject  to  all  just  exceptions. 

ABTICLE  y. 

MAinnsR  OF  Taxiso  Dsposmoirs  nr  this  Statx. 

f  2031.  Depositions  may  be  taken  before  a  judge,  etc.,  upon  notice  to 

the  wi verse  party. 
S  2032.  Manner  of  taking  depositions.   May  be  used  by  either  party 
on  tho  trial. 

2033.  Wlieii  deposition  excluded. 

2Ua4.  A  <lf  position  ouce  taken  may  be  read  at  any  time. 

'2U35.  Uepu^iition  in  tUis  8tate  to  bo  used  in  other  States. 

20:{tf.  How  to  proi-iire  witness  upon  commission. 

20 17.  How.  If  no  commission. 

'MiS.  Deposition,  bow  taken. 

.  §  2031.  Either  partjr  may  have  the  deposition  taken  oC 
a  witness  in  this  State,  in  either  of  the  cases  mentioned  la 
section  two  thousand  and  twenty-one,  before  a  judge  or 
ofiicer  authorized  to  administer  oaths,  on  serving  upon 
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the  adverse  psurty  previoiis  notice  of  the  time  and  place 
of  examination,  together  with  a  copy  of  an  affidavit,  show- 
ing that  the  case  is  within  that  section.  Such  notice  must 
be  at  least  live  days,  adding  also  one  day  for  every  twenty- 
live  miles  of  the  distance  of  the  place  of  examination 
from  the  residence  of  the  person  to  whom  the  notice  is 
given,  unless,  for  a  cause  shown,  a  judge,  by  order,  pre- 
scribe a  shorter  time.  When  a  shorter  time  is  prescribed, 
a  copy  of  the  order  must  be  served  with  the  notice. 

Notice— absence  of.  5  Cal.  444:  contents  of, 6  Cal.  559:  proof  of  serv- 
ice of,  4;J  Cal.  4S5:  service  of.  hcforo  (jode,  47  Cal.  044:  sulficlency  of,  17 
Cal.  37 :  time  sborteued,  17  Cal.  37. 

§  2032.  Either  party  may  attend  the  examination  and 

?ut  such  (questions,  direct  and  cross,  as  may  be  proper, 
he  deposition,  when  com';.leted,  must  be  carefully  read 
to  the  witness  and  corrected  by  him  in  any  particular,  if 
desired;  it  must  then  be  subscribed  by  the  witness,  certi- 
fied by  the  judge  or  officer  taking  the  deposition,  inclosed 
in  an  envelope  or  wnii^per,  sealed  and  directed  to  the 
clerk  of  tlio  court  in  which  the  action  is  pending,  or  to 
Bucli  person  as  the  parties  in  writing  may  agree  upon,  and 
either  delivered  by  the  judge  or  otiicerto  theclerk  or  such 
IKjrson,  or  transmitted  tlirougli  the  mail,  or  by  some  safe 
private  opportunity;  and  thereupon  such  deposition  may 
be  used  by  either  party  upon  the  trial  or  other  proceeding 
against  any  party,  giving  or  receiving  the  notice,  subject 
to  all  legal  exceptions;  but  if  the  parties  attend  at  the  ex- 
amination, no  objection  to  the  form  of  an  interrogatory 
shall  bo  niarle  at  the  trial,  unless  the  same  was  stated  at 
the  time  of  the  examination.  If  the  deposition  be  taken 
nnder  subdivisions  two,  three,  and  four,  of  section  two 
thousand  and  twenty-one,  proof  must  be  made  at  the  trial 
that  ti»e  witness  continues  absent  or  inlirm,  or  is  dead. 
The  deposition  thus  taken  may  be  also  read  in  case  of  the 
death  of  the  witness. 

Ez  parte  deposition— after  notice,  G  Cal.  17. 

Certiiicate-HCal.559;  18  Cal.  330;  35  Cal.  30. 

Objections  to  deposition— :j  Cal.  3S3;  3  Cal.  94;  9  CaL  68;  14  Cal.  542; 
18  Cal.  330;  r»  Cal.  (»3;  22  Cal.  42;  36  CaL  191;  43  Cal.  485;  when  not  ad- 
missible against  executor,  51  Cal.  101. 

§  2033.  Notwithstanding  the  taking  of  a  deposition,  it 
may  be  excluded  from  the  case  upon  proof  that  sufficient 
notice  was  not  given  to  the  party  against  whom  it  is 
ofTored  to  enable  him  to  attend  the  taking  thereof,  or  that 
the  taking  was  not  in  all  respects  fair. 

§  2034.  When  a  deposition  has  been  once  taken,  it 
may  be  read  by  either  party  in  any  stage  of  the  samo 
coi>B  Civ.  nu>o.~5a« 
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action  or  proceeding,  or  in  any  other  action  between  the 
same  parties  upon  the  same  subject,  and  is  then  deemed 
the  evidence  oi  the  party  read  lug  it. 

Reading  deposition— in  same  action,  14  Cal.  542 ;  sec.  2<B8 :  in  anotlier 
action,  by  stipulation,  22  Cal.  42. 

§  2035.  Any  party  to  an  action  or  special  proceeding 
in  a  court,  or  before  a  judge,  of  a  sister  State,  may  obtain 
the  testimony  of  a  witness  residing  in  this  State,  to  be 
used  in  such  action  or  proceeding,  in  the  cases  mentioned 
in  the  next  two  sections. 

§  2036.  If  a  commission  to  take  such  testimony  has 
been  issued  from  the  court,  or  a  judge  thereof,  before 
which  Bucli  action  or  proceeding  is  pending,  on  producing 
the  commission  to  a  judge  of  the  Superior  Court,  with  an 
affidavit  satisfactory  to  him  of  the  materiality  of  the  tes- 
timony, lie  may  issue  a  subpoena  to  the  witness,  requiring 
liim  to  appear  and  testify  before  the  commissioner  namca 
in  the  commission,  at  a  specitied  time  and  place.  [In 
effect  April  IGth,  1880.] 

SubpoBna— sec.  1985  et  ieg, 

§  2037.  If  a  conunission  has  not  been  issued,  and  it 
appear  to  a  judge  of  the  Superior  Court,  or  to  a  justice  of 
the  peace,  by  altidavit  satisfactory  to  him; 

1.  That  tho  testimony  of  the  witness  is  material  to 
either  party; 

2.  That  a  commission  to  take  the  testimony  of  such  wit- 
ness lias  not  been  issued: 

3.  That,  according  to  the  law  of  the  State  where  the 
action  or  special  proceeding  is  pending,  tlie  deposition  of 
a  witness  taken  under  such  circumstances,  and  before 
such  judge  or  justice,  will  be  received  in  the  action  or 
proceeding;  he  must  issue  his  subpoena  requiring  the  wit- 
ness to  appear  and  testify  before  him  at  a  speciHed  time 
and  place.    [In  effect  April  IGth,  1880.] 

§  2038.  Upon  the  appearance  of  the  witness,  the  judge 
or  justice  must  cause  his  testimony  to  be  taken  in  writ- 
ing, and  must  certify  and  transmit  the  same  to  the  court 
or  judge  before  whom  the  action  or  proceeding  is  pending, 
in  such  manner  as  the  law  of  that  State  requires, 

ABTICLE  VI. 
OEinERAL  BULES  OF  EZAMIVATIOV. 

i(  2042.  Order  of  proof,  bow  regulated. 
2043.  Witnesses  not  under  examination  may  be  exdaded* 
au44.  Court  may  control  mode  of  interrogation. 
2M5.  Direct  and  croas-ezauiination  defined. 


027  MAmnsB  of  pboductiok.        §§  2042-6 

1 ,  2048.  Leading  ooestlon  defined. 

2047.  When  wlfness  may  refresh  memoiy  ftom  notes. 
'  2048.  Cross^xamiuatlon,  as  to  Tvhiit. 

3049.  Party  produciug  witness,  how  far  may  Impeach  his  credit. 
!  2090.  Wituess,  bow  examined.   When  re-ezamlned. 
!  2051.  How  Impeached. 

20A2.  Same.    . 

20.')3.  Evidence  of  i;ood  character,  when  allowed. 
I  2054.  Writing  shown  to  witness  may  be  inspected  by  adverse  party. 

§  2(H2.  The  order  of  proof  must  be  regulated  by  the     »^.» 
sound  discretion  of  the  court.    Ordinarily,  the  party  be-     ^^ 

ginning  the  case  must  exhaust  his  evidence  before  the  94  130 
other  party  begins. 

Order  01  proof— controlled  by  court,  sec.  GOT  and  note:  reopening 
case,  sec.  607,  subd.  3.  note,  and  5  Cal.  137:  in  criminal  case,  47  CaL  88B< 
where  assignment  or  contract,  27  CaL  248. 

§  2043.  If  either  party  requires  it,  the  judge  may  ex- 
clude from  the  court-room  any  witness  01  the  adverse 
TpsLTty,  not  at  the  time  under  examination,  so  that  he  may 
not  bear  the  testimony  of  other  witnesses. 

Exclusion  of  witnesses— proper,  53  Cal.  491 :  discretion  of  court,  29 
Cal.  622:  effect  of  disobeying  order  for,  20  Cal.  438.^^.7^^^^^)^^  e^ccmhlt'ott . 

§  2044.  The  court  must  exercise  a  reasonable  control  i^^^^iA- 
over  the  mode  of  interrogation,  so  as  to  make  it  as  rapid,  "^^  * 
as  distinct,  as  little  annoying  to  the  witness,  and  as  effect- 
ive for  the  extraction  of  the  truth  as  may  be;  but  subject 
to  this  rule— the  parties  may  put  such  pertinent  and  legal 
Questions  as  they  see  lit.  The  court,  however,  may  stop 
the  production  of  further  evidence  upon  any  particular 
point  when  the  evidence  upon  it  is  already  so  full  as  to 
preclude  reasonable  doubt. 

Oontrol  of  court— over  examination,  47  Cal.  194:  answer  of  witness* 
2<W5, 2086:  stopping  further  testimony,  39  CaL  38. 


§  2045.  The  examination  of  a  witness  by  the  party 
producing  him  is  denominated  the  direct  examination; 
the  examination  of  the  same  witness,  upon  the  same 
matter,  by  the  adverse  party,  the  cross-examination. 
The  direct  examination  must  be  completed  before  the 
cross-examination  begins,  unless  the  court  otherwise 
direct. 

§  2046.  A  question  which  suggests  to  the  witness  the 
answer  which  the  examining  party  desired,  is  denominated 
a  leading  or  suggestive  question.  On  a  direct  examina- 
tion, leading  questions  are  not  allowed,  except  in  the 
sound  discretion  of  the  court,  under  special  circumstances 
making  it  appear  that  the  interests  of  justice  require  it. 
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2047        §  2047.  A  witness  is  allowed  to  refresh  his  meznoiy 
ocp       respecting  a  fact,  by  anything  written  by  himself  or  under 
^  ^Ij^     his  direction  at  the  time  when  tbe  fact  occurred  or  imme- 
g^  h.,     diatel^  thereafter,  or  at  any  otber  time  when  the  fact  "was 
fresi)  m  his  memory  and  he  knew  that  tbe  same  was  cor- 
rectly stated  in  tlio  writing.    But  in  such  case,  tbe  isvrit- 
ing  must  be  produced  and  may  be  seen  by  tlie  advei-se 
party,  who  may,  if  he  clioose,  cross*examine  tbe  witness 
upon  it,  and  may  read  it  to  tbe  jury.    So,  also,  a  witness 
may  testify  from  such  a  writing,  though  be  retain    no 
recollection  of  tbe  particular  facts,  but  such  evidenoe 
must  bo  receired  with  caution. 

Refreshing  memory— 4  Cal.  260;  49  Cal.  166. 
Inspection  of  writing— shown  to  witness,  &ec.  2054. 

§  2048.  The  opposite  party  may  cross-examine  the 
witness  as  to  any  facts  stated  in  bis  direct  examination  or 
connected  therewith,  and  in  so  doing  may  put  leading 
questions,  but  if  he  examine  him  as  to  otber  matters, 
such  examination  is  to  be  subject  to  the  same  rules  as  a 
direct  examination. 

Cross-examination,  scope  and  extent  of— common  territory,  on.  36 
Cal.  223:  credlbUity  of  witness,  attacking,  27  Cal.  m;  89  Cal.  635;  53  Cal. 
ilii,  and  SCO  Impeacbiuent:  dlrectliitf  attention  of  witness,  46  Cal.  121 : 
discretion  of  court,  36  Col.  223;  45  Cal.  146;  47  Cal.  194:  forcible  entry 
and  detainer,  36  Cal.  5S0:  impeachment  by  collateral  question,  53  CaL 
65.  IIU:  new  matter,  etc.,  14  Cal.  18;  25  Cal.  212;  30 Cal.  150;  32  Cal.  106: 
oiijeotlou,  raisiu(ir  in  time,  45  Cal.  146:  party  as  witness,  41  Cal.  4:25:  pro- 
hibiting continuance,  47  Cal.  194:  range  cr,S3  Cal.  641;  51  Cal.  75. M?: 
recailfor,4.}Cal.633;  60  Cal.  137:  responsive  to  direct  examination,  5 
Cal.  450:  7  Cal.  561;  14  Cal.  18;  33  Cal.9i);  stopping  further  testimony, 
sec.  2044:  stopping  one's  own  witness,  36  Cal.  223. 

§  2(H9.  Tlie  party  producing  a  witness  is  not  allowed 
to  impeach  his  credit  by  evidence  of  bad  character,  but  be 
may  contradict  bim  by  otber  evidence,  and  may  also  show 
that  be  has  made  at  other  times  statements  inconsistent 
with  his  present  testimony,  as  provided  in  section  two 
thousand  and  fif ty-two. 

Scope  of  provision—^  Cal.  394. 

Discrediting  one's  own  witness— 49  Cal.  S84:  when  not  pennltted, 
80  Cal.  360:  no  need  of  contradicting  at  time,  23  Cal.  231 :  party  made 
one's  witness,  estoppel  as  to,  12  Cal.  308. 

2050  §  2050.  A  witness  once  examined  cannot  be  re-exam- 

ecp       ined  as  to  the  same  matter  without  leave  of  the  court,  but 

94  512      bo  may  be  re-examined  as  to  any  new  matter  ui)on  which 

be  has  been  examined  by  tbe  adverse  party.    And  after 

2060        the  examinations  on  both  sides  are  once  concluded,  the 

mm      witness  cannot  be  recalled  without  leave  of  the  court. 
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X<eave  is  granted  or  withheld,  in  the  exercise  of  a  sound 
discretion. 

Recalling  witness— In  criminal  ca8e,40  CaL  623:  discretion  of  court, 
.  6u7. 8ub(l.  3,  note;  fiO  Cal.  187;  51  Cal.  191. 


§  2051.  A  witness  may  be  impeached  by  the  party 
against  whom  he  was  called,  by  contradictory  evidence,      2061 
or  by  evidence  tliat  liis  general  reputation  for  trutb,  lion-      q^'^Pca 
esty,  or  integrity  is  bad,  but  not  by  evidence  of  particular 
wrongful  nets,  except  that  it  may  be  shown  by  the  exam-        2061 
inution  uf  tlie  witness^,  or  the  record  of  the  judgment,  that      los'^eo? 
ho  has  been  convicted  of  a  felony. 

Compare— sec.  1847. 

Impoachlng  adverse  witness  —  (7m^n/  reputcaion  bad,  personal 
knoivledge  nol sufllcient,  53  Cal.  (i8:  credibility,  41  C.il.  6B;  43  Cai.  185;  49 
Cal.  3:.*.  tiJ2:  iint  lieileviii'^'  under  oath.  12  Cal.  3(M>;  35  CaJ.  553:  hostility,  48 
Cal.  Ih5:  chastity,  lark  of,  not  ground,  27  Cul.  (J3U;  44  Cal.  553.  Previous 
co»r/Wi<m<//r/o«w,39raI.44:),til4,G.7;  5.)  Cal.  233;  51  Cal.  STT.  Hanae 
tif  rross-examinahon,  collateral  matters,  51  Cal.  597;  53  Cal.  65,  119: 

foo'l  character,  showing  after  Impeachment,  sec.  2053n:  laying  foouda- 
ioii.  53  Cal.  4:25. 

§  2052.  A  witness  may  also  be  impeached  by  evidence 
that  he  has  made,  ;:t  other  times,  statements  inconsistent 
with  hw  present  testimony;  but  before  this  can  be  done 
the  statements  must  be  related  to  him,  with  tlie  circum- 
stances of  times,  places,  and  persons  present,  and  he  must 
be  asked  whether  he  made  such  statements,  and  if  so, 
allowed  to  explain  them.  If  the  statements  be  in  writing, 
they  must  be  shown  to  the  witness  before  any  question  is 
put  to  him  concerning  them. 

Inconsistsnt  statements  of  witness— Impeachment  by  showing*  2 
CaL32B;  Itf  Cal.  173, 2i2;  17  Cal.G05;  21  Cal.  3;kH;  25  Cal.  687:  29  CalTt'l. 
492;  33Cal.«22;  43  Cal.  ISJ;  41  Cal.  452;  47  Cal.  138;  48  CaL  85,  185;  49 
Cal.  ftM;  60  Cal.  62d;  51  Cal.  551. 

§  2053.  Evidence  of  the  good  character  of  a  party  is 
not  admissible  in  a  civil  action,  nor  of  a  witness  in  any 
action,  until  tlie  character  of  such  party  or  witness  has 
been  impeached,  or  unless  the  issue  involves  his  character. 

Evidence  of  good  character- effect  of,  40  Cal.  485:  In  criminal  case, 
49  Cal.  629:  ftfter  Impeachment,  48  Cal.  61;  50  Cal.  2i3:  Judge's  indorse- 
ment of  witness  improper,  27  Cai.3UU:  rebutting,  irrelevant.  Donnelly 
V.  CurraD,  March  18th,  1860,  6  Pac.  C.  L.  J.  215. 

§  2054.  Wlienever  a  writing  is  shown  to  a  witness,  it 

may  be  inspected  by  the  opposite  party,  and  if  proved  by 

the  witness  must  be  read  to  the  jury  before  his  testimony 

is  closed,  or  it  cannot  be  read  except  on  recalling  the  wit- 

ne<!S. 

Writing  shown  to  witness— open  to  Inspectloai  where  merely 
IdeDtifleti,  62  Cal.  457:  where  put  In  evidence,  40  CaL  6S8;  where  done 
to  refresh  memory,  sec.  2017. 
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TITIjB  IV. 
OF  THE  ZSFFECT  OF  EVIDENCE. 

I  S061.  Jnnr  Judges  of  effect  of  eTldenoe,  Imt  to  Im  Instructed  oo 
tain  points. 

§  2061.  The  jury,  sabject  to  the  control  of  the  conrt, 
2001       in  the  cases  specified  in  this  Code,  are  the  judges  of  the 
ccf)      effect  or  value  of  evidence  addressed  to  them,  except 
9i>  207     when  it  is  declared  to  be  conclusive.    They  are,  however, 
2061     to  be  instructed  by  the  court  on  all  proi>er  occasions — 
crp  1.  That  their  power  of  judging  of  the  effect  of  evidence 

00  181     is  not  arbitrary,  but  to  be  exercised  with  legal  discretion, 
08  279    and  in  subordination  to  the  rules  of  evidence. 
fiMi  ^'  That  they  are  not  bound  to  decide  in  conformity  with 

OOP       the  declarations  of  any  number,  of  witnesses,  which  do  not 
115  533    produce  conviction  in  their  minds,  against  a  less  number 
or  against  a  presumption  or  other  evidence  satisfying 
their  minds. 

3.  That  a  witness  false  in  one  part  of  his  testimony  is  to 
be  distrusted  in  others. 

/  4.  That  the  testimony  of  an  accomplice  ought  to  be 
'  viewed  with  distrust,  and  the  evidence  of  the  oral  admisy 
\iions  of  a  party  with  caution. 

6.  That  in  civil  cases  the  affirmative  of  the  issue  must 
be  proved,  and  when  the  evidence  is  contradictory  tbe 
decision  must  be  made  according  to  the  preponderance  of 
evidence;  that  in  criminal  cases  guilt  must  be  established 
beyond  reasonable  doubt. 

/  6.  That  evidence  is  to  be  estimated  not  only  by  its  own 
intrinsic  weight,  but  also  according  to  the  evidence  which 
it  is  in  the  power  of  one  side  to  produce,  and  of  the  other 
to  contradict;  and,  therefore, 

7.  That  if  weaker  and  less  satisfactory  evidence  is 
offered,  when  it  appears  that  stronger  and  more  satisfac- 
tory was  within  the  power  of  the  party,  the  evidence 
offered  should  be  viewed  with  distrust. 

FtOTinoe  of  jorr— questions  of  fact,  sec  2101:  effect  of  evidence, 
80  Cal.  151 :  40 Cal.  273:  48  Gal.  80;  51  Cal.  603;  53  CaL  415.  <e5i  Hclbing «. 
Syealns.  Co.,  Feb.  ritli,  1880:  4  Pac.  C.  L.  J.  555:  Myers  v.  Spooner, 
J  lily  8th,  1880.  s  Pac  O.  L.  J.  612:  creUibiUty  of  witnesses,  see  last  sab- 
bead,  and  47  Gal.  531. 

Aroviaoe  of  ooort— conix>are  sec.  608  and  notes,  see.  21C8. 

SUBDivisioif  2.  Minority  of  witneases-not  deeisiTe,  98  OsL  fft 
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08t  positive  te^Imony  may  be  rejected,  15  Cal.  638;  jnry  are  Judges 
of  crecUbiilty,  see  under  Provinob  of  Jury,  note  tupra. 

SiTBDT'visiOH  3.  Witness,  false  In  part— to  be  dlstmsted  In  all; 
^rtllf ul  falsity  requisite,  53  CaL  491 :  disregarding  testimony  Improper, 
local.  151;  63 Cal. 364. 

SxrBX>i  VTSioir  4.  AocompUce— distrusting  testimony  of,  etc^  aee  89 
Cal.  614  ;  53  Cal.  601. 604,  coiToboratlng 30 Cal.ll6;  89  CaL  403;  60 Gal,  460. 

Admissions— see  sec.  1870,  subd.  2  and  note. 

Sttbottision  6.  Civil  cases— affirmative  of  Issue  to  be  proved, 
•ee  sec.  1^1 :  preponderance  of  evidence,  60  Cal.  633. 

Criminal  oases— beyond  reasonable  doubt,  51  Cal.  872;  52  CaL  446; 
•3  Oal.  67 :  same  on  Justification  of  truth  in  slander,  60  Cal.  631. 

81JBDIVI8IOV  7.  Weaker  evidence  offered— 5  Cal.  249;  0  CaL  430. 
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TITLB  V, 

OF  THB  RIGHTS  AND  DUTIES  OF  WTT- 

NESSE8. 

20M.  tntnesses  bonnd  to  attend  when  subpoenaed. 

206S.  Witnesses  bound  to  aasvrer  qaestious. 

2\M.  Rishtof  wltneiisestonmteetion. 

3067.  Witnesses  protected  from  arrest  when  attending,  or  going  <Mr 
returning. 

!2068.  Arrest  to  be  made  void,  and  party  making  arrest  liable,  ete. 

20(i8.  To  make  afflduvit  If  arrested. 

2070.  Court  to  discharge  witness  from  arrest. 

§  2064.  A  witDeRS,  served  with  a  subpcDna,  nrast  at* 
tend  at  the  time  appointed,  with  any  papers  under  hi» 
control  required  by  the  subpcenai  and  answer  all  pertinent 
and  legal  questions;  and,  unless  sooner  discharged,  must, 
remain  until  the  testimony  is  closed. 

Snbpoena— sees.  1985, 1991. 

Answering  qnestiona—sec.  2065. 

Witnesses— competency,  etc.,  sees.  1878-18S4:  examination,  Impeael^ 
ment,  refreshing  memory,  etc.,  sees.  2042-2054. 

§  2065.  A  witness  must  answer  questions  legal  and 
pertinent  to  the  matter  in  issue,  though  his  answer  may 
establish  a  claim  against  himself;  but  he  need  not  give  an 
answer  which  will  have  a  tendency  to  subject  him  to  p«ii- 
ishment  for  a  felony;  nor  need  he  give  an  answer  wliich 
will  have  a  direct  tendency  to  degrade  his  character,  ui- 
less  it  be  to  the  very  fact  in  issue,  or  to  a  fact  from  which 
the  fact  in  issue  would  be  presumed.  But  a  witness  mxtst 
answer  as  to  the  fact  of  his  previous  conviction  for  felony. 

Witness  implicating  himseU'— when  prlTlleged  from  anawerlag,7 
CaL  184;  degrading  answer,  35  CaL  89;  39  CaL  449. 

§  2066.  It  is  the  right  of  a  witness  to  be  protected  from 
irrelevant,  improper,  or  insulting  questions,  and  from 
harsh  or  insulting  demeanor;  to  be  detained  only  so  long 
as  the  interests  of  justice  require  it;  to  be  examined  only 
as  to  matters  legal  and  pertinent  to  the  issue. 

Compare— sec.  2044. 

Detention  of  witness— unreasonable,  coostitational  proMbltlMi  of^ 
see  Const.  CaL  art.  1,  sec  6. 

§  2067.  Every  person  who  has  been,  in  good  faith, 
served  with  a  subpoena  to  attend  as  a  witness  before  a 
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•court,  judge,  commissioner,  referee,  or  other  person,  in  a 
•case  where  tlie  di»obe(lience  of  tlie  witness  may  be  pun- 
ished as  a  contempt,  is  exonerated  from  arrest  in  a  rivil 
Action  while  goin^  to  the  place  of  attendance,  necessarily 
TcmaJning  there  and  returning  therefrom. 
Exemption  from  arrest— but  not  from  obeying  ordinary  process,  6 

J  2068.  The  arrest  of  a  witness,  contrary  to  the  pre- 
iug  section,  is  void,  and  when  willfully  made,  is  a  con- 
tfmiJtof  the  court;  and  the  person  making  it  is  responsible 
to  the  witness  arrested  for  double  the  amount  of  the  dam- 
:ageB  wliich  may  be  assessed  against  him,  and  is  also  liar 
ble  toan  action  at  the  suit  of  the  party  serving  the  witness 
with  a«ub)>a3na,  for  the  damages  sustained  by  him  in  con- 
sequence of  the  arrest. 
Oonteznpt  of  court— see  sees.  1209-1222. 

§  2069.  An  officer  is  not  liable  to  the  party  for  making 
tlie  arrest  in  ignorance  of  the  facts  creating  the  exonera- 
tion, but  is  liable  for  any  subsequent  detention  of  the 
party,  if  sach  party  claim  the  exemption  and  make  an 
affidavit  stating-- 

1.  That  1m)  has  been  served  with  a  subpcena  to  attend  as 
a  wittKJSS  before  a  court,  officer,  or  other  person,  specify- 
ing tlie  same,  tlte  place  of  attendance,  and  the  action  or 
proceeding  in  which  the  subpoena  was  issued;  and, 

2.  That  he  has  not  thus  been  served  by  his  own  procure- 
ment^ with  the  intention  of  avoiding  an  arrest; 

3.  That  he  is  at  the  time  going  to  the  place  of  attend- 
«ace,  or  returning  therefrom,  or  remaining  there  in  obe- 
dience to  the  subpoBua. 

The  affidavit  may  be  taken  by  the  officer,  and  exonerates 
him  from  liability  for  discharging  the  witness  when  ar- 
rested. 

§  2070.  The  court  or  officer  issuing  the  subpoena,  and 
the  court  or  officer  before  whom  the  attendance  is  re- 
quired, may  discharge  the  witness  from  an  arrest  made 
in  violation  of  section  two  thousand  and  sixty-seven. 
If  the  court  have  adjourned  before  the  arrest,  or  before 
Application  for  the  discharge,  a  judge  of  the  court  may 
grant  the  discharge.    [In  effect  April  IGth,  1880.] 


TITLE  VI, 

Of  Evidence  in  Particular   Cases,  and 
Miscellaneons  and  General  Frovi8ion& 

Chap.    I.    Evidence  in  particular  oases,  §§  2074-2079. 

IL    Proceedings  to  perpetuate  testimony,  §§  2083- 
2089. 
m.    Administration   of    oaths  and  affirmatioai, 

§§  2093-2095. 
IV.    General  provisions,  §§  2101-210^ 

[634] 
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CHAPTER  L 
EVIDENCE  IN  PARTICULAR  CASES. 

i2074.  An  offer  equivalent  to  payment. 
2075.  Whoever  pays  entitled  to  receipt. 
'  2076.  Objections  to  tender  nmst  be  specified. 

2077.  Rules  for  coustruin?  description  of  lands. 

2078.  Compromise  o£Fer  of  no  avail. 

2079.  In  action  for  divorce,  admission  not  sufficient. 

§  2074.  An  oifer  in  writing  to  pay  a  particular  sum  of 
money,  or  to  deliver  a  written  instrument  or  specific  per« 
Bonal  property,  is,  if  not  accepted,  equivalent  to  the 
actual  production  and  tender  ot  the  money,  instrument, 
or  ijroperty. 

Offer  to  compromiae— sees.  997,  2078. 

Tender— alleging,  16  Cal.  376;  34  Cal.  616:  attorney  In  fttet,  by.  1  CaL 
<S7;  4»  Cal.  566 :  effect  of.  14  Cal.  519;  34  Cal.  666;  41  Cal.  133:  sufficiency 
of.  5  Cal.  339:  15  Cal.  206;  32  Cal.  168;  Herman  v.  Haffenegger,Feb.  12tb» 
188U,  4  Pac.  C.  L.  J.  559:  sureties,  by,  26  Cal.  535. 

§  2075.  Whoever  pays  money,  or  delivers  an  instru- 
ment or  property,  is  entitled  to  a  receipt  therefor  from 
the  person  to  whom  the  payment  or  delivery  is  made, 
and  may  demand  a  proper  signature  to  such  receipt  as  a 
condition  of  the  payment  or  delivery. 

§  2076.  The  person  to  whom  a  tender  is  made,  must,  at 
the  time,  specify  any  objection  he  may  have  to  the  money, 
instrument,  or  property,  or  he  must  be  deemed  to  have 
waived  it;  and  if  the  objection  be  to  the  amount  of  money, 
the  teims  of  the  instrument,  or  the  amount  or  kind  of 
property,  he  must  specify  the  amount,  terms,  or  kind 
which  he  requires,  or  be  precluded  from  objecting  after- 
ward. 

§2077.  The  following  are  the  rules  for  construing  the     m^ 
descriptive  part  of  a  conveyance  of  real  property,  when     JJp 
the  construction  is  doubtful  and  there  are  no  other  suffi-  108  185 
cient  circumstances  to  determine  it: 

1.  Where  there  are  certain  definite  and  ascertained  par- 
ticulars in  the  description,  the  addition  of  others  which 
are  indefinite,  unknown,  or  false,  does  not  frustrate  the 
conveyance,  l3ut  it  is  to  be  construed  by  the  first  men- 
tioned particulars ; 

2.  When  permanent  and  visible  or  ascertained  bounda- 
zies  or  monuments  are  inconsistent  with  the  measure- 
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ment,  either  of  lines,  angles,  or  snrfaces,  the  boundaries 
or  monuments  are  paramount; 

3.  Between  different  measurements  which  are  incon- 
sistent with  each  other,  that  of  angles  is  paramoont  to 
tliat  of  surfaces,  and  that  of  lines  paramoont  to  both; 

4.  When  a  road,  or  stream  of  water  not  navigable,  is  the 
boundary,  the  rights  of  the  grantor  to  the  middle  of  the 
road  or  the  thread  of  the  stream  are  included  in  the  con- 
veyance, except  where  the  road  or  tliread  of  the  stream 
is  neld  under  another  title; 

5.  When  tide- water  is  the  boundary,  the  rights  of  the 
grantor  to  ordinary  high-water-mark  are  included  in  the 
conveyance.  When  a  navigable  lake,  where  there  is  no 
tide,  is  the  boundary,  the  rights  of  the  grantor  to  low- 
water-mark  are  included  in  the  conveyance; 

6.  When  the  description  refers  to  a  map,  and  that  ref- 
erence is  inconsistent  with  other  particulars,  it  contrcds 
them  if  it  appear  that  the  parties  acted  with  reference  to 
the  map;  otherwise,  the  map  is  subordinate  to  other  defi- 
nite and  ascertained  particulars.  [In  effect  July  1st,  1874.] 

Description  in  conve3rance— construction  of,  sec.  I860;  10  Cal.  189; 
24  Cal.  435:  25  Cal.  296, 440:  29  Cal.  386;  30  Cal.  468;  34  Cal.  334;  36  CaL 
122, 606;  87  Cal.  432;  39  Cal.  122, 239:  42  Cal.  S26;  43  CaL  171,219;  44  CaL 
182;  47  Cal.  474:  49  Cal.  59;  50  Cal.  171, 429;  51  Cal.  125,  198;  52  Cal.  154, 
4100, 579, 655.  Sherman  v.  McCartby,  March  3rd,  1880, 5  Pac.  C.  L.  J.  58: 
Black  V.  Sprague,  March  6th,  1880, 5  Pac.  C.  L.  J.  92:  coostructiOQ  of 
instruments,  generally,  sec.  1859  and  note. 

Subdivision  1.  Definite  particulars  prevail— 10  Cal.  621;  16  CaL 
614;  27  CaL  57:  34  Cal.G24:  36  CaL  125;  41  Cal.  263;  44  CaL  132, 257;  4» 
CaL  132, 610;  47  CaL  581 ;  48  CaL  28;  49  Cal.  525;  53  CaL  589. 

Subdivision  2.  Boundaries  or  monuments  paramount— 10  Gal* 
690 :  1 1  CaL  107 ;  12  CaL  163 :  17  CaL 231 ;  22  Cal.  496;  26  CaL  615;  28 Cal.  175; 
29  Cal.  178,  386:  32  Cal.  11. 219;  34  CaL  334;  87  CaL  436:  38  Cal.  481:  39  CaL 
612:  43  Cal.  219;  47  CaL  67;  50  CaL  376.  429;  52  Cal.  442,  496;  53  Cal  316; 
and  see  Black  v.  Sprague,  March  6th,  1880, 5  Pac.  G.  L.  J.  92. 

Subdivision  3.  Lines  and  angles  prevail— 22  Cal.  502. 

Subdivision  4.  Road  or  stream  as  boundary— 22  CaL  484;  25  CaL 
122;  42  CaL  326;  50  Cal.  31;  51  Cal.  195, 425. 

SUBDIVISION  6.  Reference  to  map— 10  Cal.  689;  24  Cal.  435;  38  CaL 
448:  47  CaL  52:  50  Cal.  321,333,429,450;  Black  v.  Sprague,  March  tth, 
1880, 5  Pac.  C.  L.  J.  92. 

§  2078.  An  offer  of  compromise  is  not  an  admission 
that  anything  is  due. 
Offer  to  compromise— after  suit  brought,  sec.  997. 

J\  2079.  In  an  action  for  divorce  on  the  ground  of 
ultery,  a  confession  of  adultery,  whether  in  or  out  of  the 
pleadings,  is  not  of  itself  sufficient  to  justify  a  judgment 
of  divorce. 
Divorce— generally,  sec.  76,  subd.  4,  note. 

Confessions- must  be  corroborated,  41  CaL  10&:  as  evidence  gentt^ 
ally,  sec  1870,  subd.  2». 
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GHAPTEB  n. 

7R0CBEDIN08    TO    PERPIST17ATB    TESTI- 

MON7. 

S  206>.  Eyldence  may  be  perpetnated. 
~  2061.  Manner  of  application  for  order. 

2085.  Notice  of  time  and  place  to  be  given. 

2966.  Manner  of  tsikinx  tne  deposition. 

2087.  Deposition  to  be  filed. 
_  2088.  Wlien  tlie  evldenco  may  be  produced. 
S  2069.  Effect  of  the  deposition. 

S  2083.  The  testimony  of  a  witness  may  be  taken  and 
perpeUiated  as  provided  in  this  chapter. 

§  2084.  The  applicant  must  produce  to  a  jadge  of  the 
8ai>erior  Court  a  petition,  verilied  by  the  oath  of  the  appU- 
camt,  statiDg: 

1.  That  the  applicant  expects  to  be  a  party  to  an  action 
in  a  court  in  this  State,  and,  in  such  case,  the  names  of 
the  persons  whom  he  expects  will  be  adverse  parties;  or, 

2.  That  the  proof  of  some  fact  is  necessary  to  perfect 
4he  title  to  property  in  which  he  is  interested,  or  to  estab- 
lish marriage,  descent,  heirship,  or  any  other  matter  which 
may  hereafter  become  material  to  establish,  though  no 
suit  may  at  the  time  be  anticipated,  or,  if  anticipated,  he 
may  not  know  the  parties  to  such  suit;  and, 

3.  The  name  of  the  witness  to  be  examined,  his  place  of 
Tesidence,  and  a  general  outline  of  the  facts  expected  to 
be  proved.  The  judge  to  whom  such  petition  is  presented 
must  make  an  order  allowing  the  examination,  and  desig- 
nating the  officer  before  whom  the  same  must  be  taken, 
and  prescribing  the  notice  to  be  given,  which  notice,  if  the 
parties  expectant  are  known  and  reside  in  this  State^ 
most  foe  personally  served,  and  if  unknown,  such  notice 
must  be  served  on  the  clerk  of  the  county  where  the  prop- 
erty to  be  affected  by  such  evidence  is  situated,  or  the 
judge  making  the  order  resides,  as  may  be  directed  by 
nim,  and  by  publication  thereof  in  some  newspaper,  to  be 
designated  by  the  judge,  for  the  same  period  required  for 
the  publication  of  summons.  The  judge  must  also  desig- 
nate in  his  order  the  clerk  of  the  county  to  whom  the 
deposition  must  be  returned  when  taken.  [In  effect 
April  16th,  1880.] 

CoDB  Crv.  P&oo.- 
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§  2085.  The  person  appointed  by  the  judge  to  take 
the  depositions  is  authorized,  if  a  resident  of  this  State, 
on  receiving  a  copy  of  the  order  of  the  judge,  and  of  the 
notice  prescribed  in  the  last  section,  with  proof  of  its  per- 
sonal service  or  publication— or,  if  a  resident  without  the 
State,  on  receiving  the  commission  mentioned  in  the 
next  section,  with  proof  of  like  service  of  publication  of 
.the  notice — to  take  the  deposition  of  the  witness  named  in 
the  order  of  tlie  judge,  or  in  the  commission,  or,  if  more 
than  one  witness  is  thus  named,  of  such  of  them  as  ap- 
pear before  him,  at  the  time  designated,  and  the  taking 
of  the  same  may  be  continued  from  time  to  time.  [In 
effect  July  1st,  1874.] 

§  2086.  The  examination  must  be  by  question  and  an- 
swer, and  if  the  testimony  is  to  be  taken  in  anotlier  State, 
it  must  be  taken  upon  a  commission  to  be  issued  bv  the 
iudge  allowing  the  examination,  under  the  seal  ot  the 
court  of  which  he  is  judge,  and  upon  interrogatories,  to  be 
settled  in  the  same  manner  as  in  cases  of  depositions 
taken  under  commission  in  pending  actions,  unless  the 
parties  expectant,  if  known,  otherwise  agree.  If  such 
parties  are  unknown,  notice  of  the  settlement  of  the*  in- 
terrogatories shall  be  published  in  some  newspaper  for 
such  time  as  the  judge  may  designate.  The  deposition, 
when  completed,  must  be  carefully  read  to  and  8ubscril>ed 
by  the  witness,  then  certified  by  the  officer  or  person  tail- 
ing the  same,  and  shall  then  be  sealed  up  and  delivered  or 
transmitted  to  the  clerk  of  the  county  designated  in  the 
order  of  the  judge  allowing  the  examination,  who  shall 
file  the  same  when  received.  The  judge  allowing  the  ex- 
amination shall  file  with  the  clerk  the  order  for  the  exam- 
ination, the  petition  on  which  the  same  was  granted,  with 
proof  of  service  of  the  order  and  notice.  [In  effect  July 
1st,  1874.] 

§  2087.  The  petition  and  order,  and  papers  filed  by  the 
judge  as  provided  in  section  two  thousand  and  eighty- 
six,  or  a  certified  copy  thereof,  are  i?n'ma/acie  evidence  of 
the  facts  stated  therein  to  show  compliance  with  the  pro- 
visions of  this  chapter.    [In  effect  July  1st,  1874.] 

§  2088.  If  a  trial  be  had  between  the  parties  named  in 
the  petition  as  parties  expectant,  or  their  successors  in 
interest,  or  between  any  parties  wherein  it  may  be  mate- 
rial to  establish  the  facts  which  such  depositions  prove,  or 
'tend  to  prove,  upon  proof  of  the  death  or  insanity  of  the 
witnesses,  or  that  they  cannot  bo  found,  or  are  unable,  by 
reason  of  age  or  other  infirmity,  to  give  their  testimony, 
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the  d6X>ositions  or  copies  thereof  may  be  used  by  either 
party,  subject  to  all  legal  objections ;  but  if  the  parties 
attended  at  the  examination,  no  objection  to  the  form  of 
an  interrogatorv  can  be  made  at  the  trial,  unless  the 
same  was  stated  at  the  examination.  [In  effect  July  1st, 
1874.] 

'S  2089.  The  deposition  so  taken  and  read  in  evidence 
has  the  same  effect  as  the  oral  testimony  of  the  Tritness, 
and  no  other,  and  every  objection  to  the  witness  or  to  the 
relevancy  of  any  question  put  to  him,  or  of  any  answer 
given  by  him,  may  be  made  in  the  same  manner  as  if  ha 
were  examined  orally  at  the  trial. 
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CHAPTER  lEL 

ADMINISTRATION    OF    OATHS    AND 
AFFIRMATIONS. 

S09L  Judicial  and  certain  officers  anthorized  to  administer  ostbs. 

209t.  Form  of  ordinary  oatb  to  a  witness. 

KM.  Form  may  be  Yaiied  to  8«it  witness' belleL 

2096.  8ame. 

AS7.  Any  person  wboinefos  It  may  declare  or  alBim. 

§  2093.  Every  corurt,  every  jndge  or  clerk  of  any  conrti 

every  justice  and  every  notary  public,  and  every  ofKcer 

or  person  authorized  to  take  testimony  in  any  action  or 

proceeding,  or  to  decide  upon  evidence,  has  power  to  aid- 

minister  oaths  or  affirmations. 

Administration  of  oatbs— by  whom,  sec  128,  snbd.  7:  sec  177*  sntxU 
4 ;  PoUUcai  Code^secs.  1028. 4118 :  by  deik  for  court,  48  GsL  197 :  prelim* 
inary  questions,  49  CaL  38S. 

§  2094.  An  oath,  or  affirmation,  in  an  action  or  pro- 
ceeding, may  be  administered  as  follows,  the  per9<}n  who 
fiwears,  or  affirms,  expressing  his  assent  when  addressed 
in  the  following  form:  '*Yoa  do  solemnly  swear  (or  af- 
firm, as  the  case  may  be)  that  the  evidence  you  shall  give 

in  this  issue,  (or  matter)  pending  between and * 

shall  be  t.he  truth,  the  whole  truth,  and  nothing  but  the 
truth,  so  help  you  God."    [In  effect  July  1st,  1674.] 

§  2095.  Whenever  the  court  before  which  a  person  i» 
offered  as  a  witness  is  satistied  that  he  has  a  peculiar 
mode  of  swearing,  connected  with,  or  in  addition  to  the 
nsnal  form  of  administration,  which,  in  his  opinion,  is 
more  solemn  or  obligatory,  the  court  may  in  its  discre* 
tion,  adopt  that  mode. 

§  2096.  When  a  person  is  sworn  who  believes  in  any 
otner  than  the  christian  religion,  he  may  be  sworn  accoro- 
ing  to  the  peculiar  ceremomes  of  his  religion,  if  there  be 
any  such. 

§  2097.  Any  person  who  desires  it  may,  at  his  option, 
Instead  of  taking  an  oath,  make  his  solemn  affirmation  or 
declaration,  by  assenting,  when  addressed  in  the  follow- 
ing form:  "You  do  solemnly  affirm  (or  decl.ire)  that^** 
etc.,  as  in  section  two  thousand  and  ninety-four. 
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CHAPTER  IV. 
QtTasnSEiKL  PROVISIONS. 

t  2101.  Qaestlons  of  fact  to  be  decided  by  tbe  Jury,  and  tbe  OTldeno^ 
addressed  to  them. 

!2102.  Qiaes.  ions  of  law  addressed  to  tiie  court. 
2103.  QuestioDS  of  fact  by  court  or  referee. 
2104.  Moneys  paid  into  court. 

§  2101.  All  questions  of  fact,  where  tbe  trial  i»  by 
jury,  other  than  those  mentioned  in  the  next  section,  ar& 
to  bo  decided  by  the  jury,  and  all  evidence  thereon  is  to- 
be  addressed  to  them,  except  when  otherwise  provided 
by  this  Code.    [In  effect  July  1st,  1874.] 

Oomparo— «ec.  2061. 

Qa«stion8  of  fact,  for  jiU7-4  CaL  260;  9  CaL  665;  18  CaL  376;  25  CaL 
197;  30  Cal.  215;  32  Cal.  213;  3t  Cal.  663:  and  see  52  CaL  315;  People  v. 
Wouff  All  Ktfow,  Feb.  10th,  1880, 4  Pac.  C.  L.  J.  652;  People  ».  Mitchell, 
May^»tb,  iwO,  5  Pac.  C.  L.  J.  473:  effect  of  evidence,  for  Jury,  sec. 
2061  and  note:  fraudulent  intent,  CItH  Code,  sec.  8442;  50  Cal.  13^;  140; 
negligence,  as  to,  50  CaL  578, 581 ;  52  Cal.  45 :  nuisance, 29  CaL  156;  30  CaL 
179;  45  CaL  55:  presumptions  of  fact,  51  CaL  588. 

§  2102.  All  questions  of  law,  includii^  the  admissi- 
bility of  testimony,  the  facts  preliminary  to  such  admis- 
sion, and  the  construction  of  statutes  and  other  writings,. 
and  other  rules  of  evidence,  are  to  be  decided  by  the 
court,  and  all  discussions  of  law  addressed  to  it.  AVhen- 
ever  the  knowledge  of  the  court  is,  by  this  Code,  made 
evidence  of  a  fact,  the  court  is  to  declare  such  knowledge 
to  the  jury,  who  are  bound  to  accept  it. 

Province  of  court— questions  of  law,  6  CaL  11'^;  15  Cal.  27, 367;  24  CaL 
268;  SO  CaL54i:  :{6  Cal.4tiJ;  44  CaL  145;  45  Cal.  V&\  49  CaL  253:  52  CaL 
244:  admUslbillty  of  evidence,  etc.,  4  Cal.  105;  23  CaL  339;  47  CaL  194;  4» 
CaL  56:  construction  of  writings.  39  CaL  523;  50  CaL  32. 

Knowledge  of  the  court— scope  of  Judicial  notice,  sec.  1875  and  notes. 

§  2103.  The  provisions  contained  in  this  part  of  the 
Code  respecting  the  evidence  on  a  trial  before  a  jury,  are 
equally  applicable  on  the  trial  of  a  question  of  fact  before 
a  court,  referee,  or  other  officer. 

§  2104.  Whenever  moneys  are  paid  into  or  deposited 
in  court,  the  same  shall  be  delivered  to  the  clerk  in  per- 
son, or  to  such  of  his  deputies  as  shall  be  specially  author- 
ized by  his  appointment  in  writing  to  receive  the  same. 
He  must,  unless  otherwise  directed  by  law,  deposit  ik 
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with  the  county  treastuer,  to  be  held  hy  him  subject  to 
the  order  of  the  court.  The  treasurer  shall  keep  each 
fund  distinct,  and  open  an  account  with  each.  Such  ap- 
pointment shall  be  filed  with  the  county  treasurer,  who 
shall  exhibit  it,  and  give  to  each  person  applying  for  the 
same  a  certified  copy  of  the  same.  It  shall  be  in  force 
until  a  revocation  in  writing  is  filed  with  the  county 
treasurer,  who  shall  thereupon  write  "revoked,"  in  ink 
across  the  face  of  the  appointment.  [In  effect  July  1st. 
1874.] 

Deposit  in  court— flees.  872-574;  corresponding  provision,  see.  87S. 

Deposit  with  oonnty  treasurer— liable  to  taxation,  30  CaL  212. 

Final  repealing  danie— compare,  sees.  9, 18. 
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INSOLVENT  ACT  OF  1880. 


ABTIGLE  L 

GHETERAL  SUBJECT  OF  THE  ACT. 

§  1.  Bvery  insolvent  debtor  may,  upon  compliance 
with  the  provisions  of  this  act,  be  discharged  from  his 
debts  and  liabilities.  This  act  shall  be  known  and  may 
be  cited  as  the  Insolvent  Act  of  eighteen  hundred  and 
eighty. 

Strict  constrnction— 7  CaL  428;  9  GaL  478;  81  CaL  167. 

Insolvency  decisions— sec.  1822fi. 

Repealing  danse— «ec  68. 

Suspension— of  State  Insolyent  laws  by  Federal  Bankrupt  Law» 
BoeOfipld  V.  Bead,  July  20th,  1880;  Lewis  v.  Santa  Clara  County  Court* 
Sept.  3rd,  1880.. 

ASTICLB  n. 

VOLUNTARY  INSOLVENCY. 

§  2.  An  insolvent  debtor,  owins  debts  exceeding  in 
amount  the  sum  of  three  hundred  dollars,  may  apply  by 
petition  to  the  Superior  Court  of  the  county,  or  city  and 
county,  in  which  he  has  resided  for  six  months  next  pre- 
ceding the  filing  of  his  petition,  to  be  discharged  from  his 
.debts  and  liabilities.  ]!n  his  petition  he  shall  set  forth  his 
place  of  residence,  his  inability  to  pay  all  his  debts  in 
lull,  his  willingness  to  surrender  all  his  estate  and  effects 
for  the  benefit  of  his  creditors,  and  his  desire  to  obtain  a 
discliarge  from  his  debts  and  liabilities,  and  shall  annex 
thereto  a  schedule  and  inventory,  and  valuation,  in  com- 
pliance with  the  provisions  of  this  act.  The  filing  of  such 
petition  shall  be  an  act  of  insolvency,  and  thereupon 
such  petitioner  shall  be  adjudged  an  insolvent  debtor. 

Petition— fequlsites,  8  CaL  44;  19  Cal.  162:  32  Cal.  406;  and  see  next 
note:  amendment,  sec.  8»;  22  CaL  38 :  objections, raising, sec.  50ii. 

Besidexice— «ix  montlis  In  county,  ayerring  in  petition,  10  CaL  48S{ 
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S3  Cal.  MO,  540;  34  Cal.  93;  and  compeure.  28  GaL  609:  ^neially,  see  Code 
Civ.  Proc.  sec.  IHd,  subd.  It?. 

Snperior  Comt— Jurisdiction  of  proceedings  In  insolreacy.  Code 
Civ.  Proc.  sec  7ii,  subd.  4. 

§  3.  Said  schedule  mnst  contain  a  fnll  and  true  stnre- 
xnent  of  all  ULs  debts  and  liabilities,  exhibiting  to  the  best 
of  his  knowlu<1^B  and  belief  to  whom  Raid  debts  or  liabil- 
ities are  due,  tho  place  of  residence  of  his  creditors,  and 
the  sum  due  to  each;  the  nature  of  the  indebte<luess  or 
demand,  whether  founded  on  written  security,  oblip^atlon^ 
coutract,  or  otherwise ;  the  true  cause  and  considenitioa 
thereof,  and  the  time  and  place  when  and  where  said  in- 
-debtedness  accrued,  and  a  statement  of  any  existinif 
l^led^TQ,  lien,  mort|;age,  judgment,  or  other  security  for 
the  payment  of  the  same. 

Scbednle— contentjs  of.  10  Cal  41A,  483;  14  Cal.  173;  19  Cal.  103:  S3  Cftt. 
t»ii  objections  to,  sec.  SOn;  22  Cal.  38;  81  CoL  328;  82  Cal.  406;  34  Cal.  02» 

§  4-  Said  inventory  must  contain  an  accurate  descrip- 
tion of  all  tho  estate,  both  real  and  personal,  of  the  peti- 
tioner, including  his  homestead,  if  any,  and  all  property 
«zempt  by  law  from  execution,  and  where  the  same  is 
situated,  and  all  incumbrances  thereon. 

Inventory— see  Sohboitlb,  sec.  3f>. 

§  5.  The  petition,  schedule,  and  inventory  must  ba 
▼eritied  by  the  affidavit  of  the  petitioner  annexed  thereto, 

and  shall  be  in  form  substantially  as  follows:  I, ,  do 

solemnly  swear  that  the  schedule  and  inventory  now  de- 
livered by  mo  contain  a  full,  perfect,  and  tnio  discovery 
of  ail  the  estate,  real,  personal,  and  mixed,  goods  anil 
effects  to  me  in  any  way  belonging;  all  such  debts  as  are 
to  lae  owing,  or  to  any  person  or  persons  in  trust  for  me, 
and  all  securities  and  contracts,  and  contracts  wht•r(^by 
any  money  may  hereafter  become  payable,  or  any  l>enelit 
or  advantage  accrue  to  me  or  to  my  use,  or  to  any  other 
person  or  persons  in  trust  for  mc;  that  1  have  no  lands, 
money,  stock,  or  estate,  reversion  or  expectancy,  besides 
that  set  forth  in  my  schedule  and  invontoiy ;  that  1  liave^ 
in  no  instance,  created  or  acknowledged  a  debt  for  a 
greater  sum  than  T  honestly  and  truly  owe;  that  I  fiavo 
not,  directly  or  indirectly,  sold,  or  otherwise  disposed  of, 
or  concealed  any  part  of  my  property,  efpocts,  or  con- 
tracts; that  I  have  not  in  any  way  compounded  with  my 
creditors  whereby  to  secure  the  same,  or  to  receive,  or  to 
expect  any  proilt  or  advantage  therefrom,  or  to  defraud 
or  deceive  anv  creditor  to  whom  I  am  indebted  in  any 
manfier.    So  help  me  God. 

Sigaataxo— to  petition  and  scbedole,  19  CaL  US;  32  CaL  498. 
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S  6.  Upon  receiving  and  filihg  such  i)etitian,  schedale^ 
auil  inventory,  the  court  shall  make  an  order  declaring' 
tire  petitioner  insolvent,  and  directing  the  sherifT  of  th& 
county  to  take  possession  of  all  the  estate,  real  and  per- 
sonal, of  the  debtor,  except  such  as  may  be  by  law  ex- 
empt from  execution,  and  of  all  his  deed^,  vouchers,  books, 
of  account,  and  papers,  and  to  keep  the  same  safely  until 
the  anpointment  ot  an  assignee.  Said  order  shall  further 
forbia  the  payment  of  any  debts  and  tl>e  delivery  of  ally 
property  belonging  to  such  debtor,  to  him,  or  for  his  use, 
ami  th«  transter  of  any  property  by  him;  and  sTiall  fur- 
tlx'r  appoint  a  time  and  place  for  a  meeting  of  the  cred- 
itors, to  jprove  their  debts  and  choose  one  or  more  as- 
BiSi^ees  of  the  estate,  which  shall  not  be  less  than  thiirty 
days  afT«r  the  making  of  said  order,  and  shall  designate 
a  newspaper  or  newspapers  of  genera)  circulation  in  wliich 
publication  thereof  shall  be  made.  Upon  the  granting  of 
said  order,  all  proceedings  against  the  said  insolvent  shall 
bi'  Htayed. 

Deposit  of  books,  •tc— sec  22. 

Ilot  less  than  thirty  days— notice  of  creditors'  meeting,  34  CaL  167; 
^iLsoti  0.  Ilis  Creditors,  July  6tb,  1880, 5  Pac.  C.  L.  J.  66:2. 

Order  staying  proceedings— operates  from  date,  14  Cal.47:  enforce* 
lucut  of,  Uamly  t;.  lUn^iome,  Jan.  19tl],  1880, 4  Pac.  C.  L.  J.  5^7. 

Combining  proceedings— mider  this  seaion,  and  IssoiDg  from 
Cli:uuber8,  36  Cal.  24. 

§  7.  A  copy  of  said  order  shall  immediately  be  pub- 
lished by  the  clerk  of  said  court,  in  the  newspaper  or 
newspapers  designated  therein,  as  often  as  the  newspaper 
is  printed  befcrre  the  meeting  of  creditors,  and  be  served 
l>y  the  clerk  forthwith  by  United  States  mail,  postage  pre- 
paid, or  personally,  on  all  creditors  named  in  the  sched- 
ule. Tlie  order  of  adjudication  shall  direct  the  publicar- 
tion  thereof  in  a  newspaper  published  in  the  county,  or 
city  and  county,  in  which  the  petition  is  tiled,  if  there  b© 
one,  and  if  there  be  none,  in  a  newspaper  published  nc.'nr- 
est  to  such  county,  or  city  and  county;  provided,  that  no 
order  of  adjudication  upon  creditors'  petition  shall  be  ei>- 
tere<l,  unless  there  first  be  deposited  with  the  (;lerk,  in 
addition  to  the  usual  cost  of  commencing  said  ])roceed- 
ings,  a  sum  of  money  sufficient  to  defray  the  cost  of  the 
publication  ordered  by  tho  court,  and  ten  cents  for  nAch 
copy,  to  be  mailed  to  or  served  on  the  creditors,  whi<'h 
latter  simi  is  hereby  constituted  the  legal  fee  of  the  clerk 
for  the  mailing  or  service  required  in  this  section. 

PnbLication  of  notice  to  creditors— JuriRdlctlonal  Importance,  \9 
Cal.  I(j2;  2-JCaL%;  31  Cal.  168:  jiroof  of.  31  Cal.  201;  33  CaL  S!i»i  aul 
tOfflj^e  as  to  summons,  Code  Civ.  l*roc.  sec.  414,  sabd.  3,  uuto. 
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Senrlco  by  mail— comiMire  as  to  deposit  of  smnmons,  Ckxle  Ctr. 
Proo.  sec.  413;  0  Cal.  616;  33  CaL  505. 

Fenoual  service— compare  as  to  saramons.  Code  Cir.  Froc.  sees. 
410. 41L 

ARTICLE  nL 

unroLUNTARy  iNsoLvsNcnr. 

§  8.  An  adjadication  of  insolvency  may  be  made  on 
the  petition  of  five  or  more  creditors,  residents  of  this 
State,  whose  debts  or  demands  accrued  in  this  State,  ami 
amount  in  the  agf^regate  to  not  less  than  five  hundred 
dollars;  provided^  that  said  creditors,  or  either  of  them, 
have  not  become  creditors  b^  assignment  within  thuty. 
days  prior  to  the  filing  of  said  petition.  Such  petition 
must  be  iiled  in  the  Superior  Court  of  the  county,  or  city 
and  county,  in  which  the  debtor  resides  or  has  his  place 
of  business,  and  must  be  verified  by  at  least  three  of  the 
petitioners,  setting  fortli  that  such  person  is  about  to  de- 
part from  the  State,  with  intent  to  defraud  his  creditors; 
or  being  absent  from  the  State  with  such  intent,  re- 
mains absent;  or  conceals  himself  to  avoid  the  serri^'e 
of  legal  process;  or  conceals,  or  is  removing  any  of  liis 
property  to  avoid  its  being  attached  or  taken  on  legal 
process ;  or  being  insolvent,  has  suffered  his  property  to 
remain  under  attachment,  or  legal  process,  for  four  days: 
or  has  confessed,  or  offered  to  allow  judgment  in  favor  of 
any  creditors;  or  willfully  suffered  judgment  to  be  takoa 
against  him  by  default;  or  has  suffered,  or  procur^  Ms 
property  to  be  taken  on  legal  process,  with  intent  to  give 
a  preference  to  one  or  more  of  his  creditors;  or  has  maile 
any  assignment,  gift,  sale,  conveyance,  or  transfer  of  his 
estate,  property,  rights,  or  credits,  with  intent  to  delay, 
defraud,  or  hinder  his  creditors;  or  in  contemplation  u! 
insolvency,  has  made  any  payment,  gift,  grant,  sale,  con- 
veyance, or  transfer  of  his  estate,  property,  right<i,  or 
credits;  or  has  been  arrested  and  held  in  custody  by  Ti^ 
tue  of  any  civil  process  of  court  founded  on  any  debt  or 
demand,  and  such  process  remains  in  force,  anci  not  diA- 
charged  by  payment,  or  otherwise,  for  a  period  of  four 
days;  or  being  a  merchant  or  tradesman,  has  stopped  or 
suspended,  and  not  resumed  payment  within  a  period  of 
forty  days  after  maturity  of  any  written  acknowledg- 
ment of  indebtedness,  unless  the  i>arty  holding  such  ac- 
knowledgment has.  In  writing,  waived  the  right  to  pro- 
ceed under  this  subdivision ;  or  being  a  bank,  or  banker, 
agent,  broker,  factor,  or  commission  merchant,  has  failed 
for  forty  days  to  pay  any  moneys  deposited  with  or  re- 
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ceived  by  him  in  a  fiduciary  capacity,  upon  demand  of 
payment,  excepting  savings  and  loan  banks,  or  aasocia- 
tiouH,  wIjo  loan  tbo  money  of  tlieir  stockholders  and  de- 
positors on  real  estate,  anil  provide  in  tlieir  by-laws  for 
tbo  repayment  of  such  deposits.  Tbe  petitioners  may, 
from  lime  to  time,  amend  and  correct  tho  petition,  so  that 
the  same  shall  conform  to  tho  facts,  by  leave  of  the  court 
before  which  the  proceedings  are  pending,  but  nothing  in 
this  section  shall  be  construed  to  invalidate  any  loan  of 
actual  value,  or  the  security  therefor,  mado  in  good  faith 
uiK>n  a  security  taken  in  good  faith  on  tho  occasion  of  the 
making  of  such  loan ;  the  said  petition  shall  be  accompa- 
nied by  a  bond  witli  two  sureties  iu  the  penal  sum  of  at 
least  five  hundred  dollars,  conditioned  tliat  if  the  debtor 
should  not  be  declared  an  insolvent,  the  petitioners  will 
pay  all  costs  and  damages,  including  a  reasonable  attor- 
ney's fee,  that  tho  debtor  may  sustain  by  reason  of  the  til- 
ing of  said  petition.  The  court  may,  upon  motion,  direct 
tlic  tiling  of  an  additional  bond  with  different  sureties 
when  deemed  necessary. 
Intent  to  defrand  his  creditors— see  sec.  6-\  notes. 

Conceals  himself— to  avoid  service  of  process,  compare  as  to  pnb- 
ilcatioii  of  sumiuons.  Code  Civ.  Pruc.  sec.  412;  6  Cat.  2ol;  12  CuL  263; 
2GCal.  149. 

Fiduciary  capacity— see  8  Gal.  619. 

Amended  petition— compare  Code  Civ.  Proc.  sec.  473  and  notes. 

Bond— compare  UNDEiiTAKiiro,  generally.  Code  Civ.  Proc. 

§  9.  Upon  the  filing  of  such  creditors*  petition,  the 
court  shall  issue  an  order  requiring  such  debtor  to  show 
cause,  at  a  time  and  place  to  be  fixed  by  said  court, 
why  he  should  not  be  adjudged  an  insolvent  debtor,  and 
at  tho  same  time,  or  therearter,  upou  good  cause  shown 
therefor,  said  court  may  make  an  order  forbidding  the 
payment  of  any  debts,  and  the  delivery  of  any  property 
belonging  to  such  debtor  to  him  or  for  his  use,  or  the  trans- 
fer of  any  property  by  him. 

Order  forbidding  payment,  etc.— see  sec.  6:  injonctlon  generally, 
eompare  Code  Civ.  Proc.  sec.  625  et  seq. 

§  10.  A  copy  of  said  petition,  with  a  copy  of  the  or- 
uer  to  show  cause,  shall  be  served  on  the  debtor,  in  the 
same  manner  as  is  provided  by  law  for  the  service  of  sum- 
jnons  in  civil  actions,  but  such  service  shall  be  made  at 
least  ten  days  before  the  time  fixed  for  the  hearing;  pro^ 
vidcd^  that  if,  for  any  reason,  the  service  is  not  made,  the 
onlet  may  be  renewed,  and  the  time  and  place  of  hearing 
changed;  or  by  a  supplemental  order  by  the  court,  or  u 
Code  Civ.  Psoo.-^5. 


§§  11-14  IKVOLUHTABY  INSM3LVENCY. 


6S0 


each  debtor  cannot  be  found,  or  his  place  of  abode  ascer- 
tained, service  shall  be  made  by  publication  as  is  pro- 
vided in  the  Code  of  Civil  Procedure  for  service  of  sum- 
mons by  publication. 

Senrioe  of  summons— in  civil  actions,  Code  Civ.  Proc.  sec  411  and 
notes. 

Publication  of  sommons— Code  Civ.  Proc.  sees.  412, 413  and  notes. 

§  11.  At  the  time  fixed  for  the  hearing  of  said  order  to 
show  cause,  or  such  other  time  as  it  may  be  adjourned  to, 
the  debtor  may  demur  to  the  petition  for  the  same  causes 
as  is  provided  for  demurrer  in  other  cases  by  the  Code  of 
Civil  rrocedure.   If  the  demurrer  be  overruled,  the  debtor 
shall  have  ten  days  thereafter  in  which  to  answer  the  peti- 
tion.    If  the  debtor  answer  the  petition,  such  answer 
shall  contain  a  specific  denial  of  the  material  allegations 
of  the  petition  controverted  bv  him,  and  shall  be  verified 
in  the  same  manner  as  pleadings  in  civil  actions;  and 
the  issues  raised  thereon  may  be  tried  with  or  without  a 
jury,  according  to  the  practice  provided  by  law  for  the 
trial  of  civil  actions. 

Demnrrer— Code  Civ.  Proc.  sec.  430  and  notes. 

Answer  after  demurer— overruled,  compare  Code  Civ.  Proc  see. 

472  and  note. 

Contents  of  answer— compare  Code  Civ.  Proc.  sec  437  and  notes. 
Verification  of  pleadings— Code  Civ.  Proc  sec  446  and  notes. 
Trial  of  civil  actions— Code  Civ.  Proc.  sees.  588-^1. 

§  12.  If  the  respondent  shall  make  default.,  or  if,  after 
a  trial,  the  issues  are  found  in  favor  of  the  petitioners, 
the  court  shall  make  an  order  adjudging  that  said  respond- 
ent is,  and  was  at  the  time  of  iiliue  the  petition,  an  in- 
solvent  debtor,  and  shall  require  said  debtor,  within  surh 
time  as  the  court  may  designate,  to  file  in  court  the  sched- 
ule and  inventory  provided  for  in  sections  three  and  four 
of  this  act;  and  thereupon  all  proceedings  shall  be  had 
in  said  matter  in  the  same  manner  as  if  said  debtor  had 
volutarily  filed  his  petition. 

§  13.  If,  upon  such  hearing  or  trial,  the  issues  are 
found  in  favor  of  the  respondent,  the  proceedings  shall 
be  dismissed,  and  the  respondent  shall  recover  costs  from 
the  petitioning  creditors  in  the  same  manner  as  on  final 
judgment  in  civil  actions. 

Costs- in  civil  actions,  Code  Civ.  Proc  sec.  1021  et  ieq. 

§  14.  If  the  debtor  has  failed  to  appear  after  service, 
personally  or  by  publication,  or  is  absent,  or  cannot  be 
zonnd,  the  schedule  and  inventory  may  be  prepared  by 
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the  sheriff,  or  hj  the  assignee,  from  the  best  information 
he  can  obtain. 

ARTICLE  IV. 

ASSIGNEES. 

§  15.  At  a  meeting  of  the  creditors,  in  open  conrt, 
those  having  proven  their  claims,  by  filing  a  verified  state- 
ment showing  the  amount,  nature,  and  security,  if  any, 
shall  proceed  to  the  election  of  one  assignee.  The  assignee 
shall  bo  a  resident  of  the  county  where  the  insolvent 
resides,  or  where  he  has  carried  on  his  business.  In  elect- 
ing an  assignee,  the  oxilnion  of  the  majority  in  amount  of 
claims  shall  prevail.  The  clerk  of  the  court  shall  keep  a 
minute  of  the  deliberations  of  said  creditors,  and  of  the 
election  and  appointment  of  an  assignee,  and  enter  the 
same  unon  the  records  of  the  court.  The  assignee  shall 
tll«,  within  five  days,  unless  the  time  be  extended  by  1  he 
court,  with  the  clerk,  a  bond,  in  an  amount  to  be  fixed  by 
the  court,  to  the  State  of  California,  with  two  or  more 
sufiicient  sureties,  approved  by  the  court,  an<l  conditioned 
for  the  faithful  performance  of  the  duties  devolving  upon 
him.  Tho  bond  shall  not  be  void  upon  the  first  recovery, 
hut  may  be  sued  upon  from  time  lo  time  by  any  creditor 
aggrieved,  in  his  own  name,  until  the  whole  penalty  is  ex- 
hausted. The  sureties  on  such  bond  may  bo  required  to 
justify,  upon  the  application  of  any  party  interested,  in 
the  same  manner  as  bail  upon  arrest  in  civil  cases. 

Beaidence— sec.  2n. 
,  Bond--see  sec.  8n :  successive  suits  on,  compare  Code  Civ.  Proc.  sec 

Justification  of  bail  upon  arrest— Code  Civ.  Proc.  sees.  493-496. 

§  16.  If,  on  the  day  appointed  for  the  meeting,  tho 
creditors  do  not  attend,  or  refuse  to  elect  an  assignee ;  or 
n,  after  election,  the  assignee  shall  fail  to  qualify  within 
tbe  proper  time,  it  sliall  be  lawful  for  the  court  before 
vhich  the  said  meeting  may  take  place,  to  appoint  an 
assignee  and  fix  the  amount  of  his  bond. 

Title  of  assignee— when  vests,  14  Cal.  47;  3f)  Cal.  137;  48  Cal.  201. 

Estate  conveyed  by  assignment— toll  franchise  does  not  pass,  41 

Hzempt  from  execution- Code  Civ.  Proc.  sec.  690  <iad  notes. 

§  17.  As  soon  as  an  assignee  is  appointed  and  quali- 
fied, the  clerk  of  the  court  shall,  by  an  instrument  under 
his  imnd,  and  seal  of  the  court,  assign  and  convey  to  the 
^^ignee  all  the  estate,  real  and  personal,  of  the  debtor, 
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witb  all  his  deeds,  books,  and  papers  relating  thereto,  and 
such  assignment  sliall  relate  back  to  the  commeucemeut 
of  the  proceedings  in  insolvency,  and  by  operation  of  law 
shall  vest  the  title  to  all  such  x>roperty  and  estate,  both 
real  and  personal,  in  tl^e  assignee,  although  the  same  is 
then  attached  on  mesne  process,  as  the  property  of  the 
.debtor,  and  shall  dissolve  any  attachment  made  within 
•one  month  next  preceding  the  commenoement  of  the  in- 
sulvency  proceedings.  Such  assignment  shall  operate  to 
vest  in  the  assignee  all  the  estate  of  the  insolvent  debtor 
not  exempt  by  law  from  execution. 

Assignee  prosecuting  action— see  sec.  21,  subd.  1 :  substitution  for 
insolvent,  compare  Code  Civ.  Froc.  sec.  385. 
Conclusive  evidence— see  Code  Civ.  Proc.  sec.  1837. 

§  18.  The  assignee  shall  have  the  right  to  recover  all 
the  estate,  debts,  and  effects  of  said  insolvent.  If,  at  the 
time  of  the  commencement  of  proceedings  in  insolvency, 
an  action  is  pending  in  the  name  of  the  debtor,  for  the 
recovery  of  a  debt  or  other  thing  which  might  or  ought  to 
pass  to  the  assignee  by  the  assignment,  the  assignee  shall 
be  allowed  and  admitted  to  prosecute  the  action,  in  like 
manner  and  with  like  effect  as -if  it  had  been  originally 
commenced  by  him.  In  suits  prosecuted  by  the  assiguee, 
a  certilled  copy  of  the  assignment  made  to  him  shall  be 
conclusive  evidence  of  his  authority  to  sue. 

Certifled  copy— of  assigument,  compare  Code  Civ.  Proc.  sees.  1919, 

1823. 

Conclusive  evidence— sec.  Yin. 

.  §  19.  The  assignee  shall,  within  one  month  after  the 
making  of  the  assignment  to  him,  cause  the  same  to  be  re* 
corded  in  every  county,  or  city  and  county,  within  this 
.State  where  any  lands  owned  by  the  debtor  are  situated, 
and  the  record  of  such  assignment,  or  a  duly  certiiied  copy 
thereof,  shall  bo  conclusive  evidence  thereof  in  all  courts. 
Resignation  of  assignee— compare  Code  Civ.  Froc.  sec.  1427. 

§  20.  Any  assignee  may  at  any  time,  by  writing  filed 
in  court,  resign  his  appointment,  having*  lirst  settled  his 
r.ccounts,  and  delivered  up  all  the  estate  to  such  suc- 
cessor as  the  court  shall  appoint;  providedt  that  if,  in  the 
discretion  of  the  court,  the  circumstances  of  the  case  re- 
quire it,  upon  good  cause  being  shown,  the  court  may,  at 
any  timo  before  such  settlement  of  account  and  delivery 
of  tho  estate  shall  have  been  completed,  revoke  the  ap- 
pointment of  such  assignee  and  appoint  another  in  his 
stead.  The  liability  of  the  outgoing  assignee,  or  of  the 
sureties  on  his  bond,  shall  not  be  in  any  manner  dis- 
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charged,  released,  or  affected  by  sncli  appointment  of 
aootBer  in  liis  stead. 

§  21.  The  said  assignee  shall  have  power: 

1,  To  sue  in  his  own  namo  and  recover  all  the  estate, 
debts,  and  things  in  action,  belonging  or  due  to  such 
debtor,  and  no  set-off  or  counter-claim  shall  be  allowed  in 
any  such  suit,  for  any  debt,  unless  it  was  owing  to  such 
creditor  by  such  debtor  at  the  time  of  the  adjudication  of 
insolvency; 

2,  To  take  into  his  possession  all  the  estate  of  such 
debtor  except  property  exempt  by  law  from  execution, 
whether  attached  or  delivered  to  nim,  or  afterward  dis- 
covered, and  all  books,  vouchers,  evidence  of  indebted- 
ness, and  secnrities  belonging  to  the  same; 

3,  In  case  of  a  non-resident  absconding  or  concealed 
debtor,  to  demand  and  receive  of  every  sheriff  who  shall 
have  attached  any  of  the  property  of  such  debtor,  or 
who  shall  have  iu  his  possession  any  moneys  arising  from 
the  sale  of  such  property,  all  such  property  and  moneys, 
on  paying  him  his  lawful  costs  and  charges  for  attach- 
ing and  keeping  the  same; 

i.  From  time  to  time  ^o  sell  at  public  auction  all  the 
estate,  real  and  personal,  vested  in  him  as  such  assignee, 
which  shall  come  to  his  possession  and  as  ordered  by  the 
court: 

5.  On  such  sales  to  execute  the  necessary  conveyances 
and  bills  of  sale; 

6.  To  redeem  all  valid  mortgages  and  conditional  con- 
tracts, and  all  valid  pledges  of  personal  property,  and  to 
•atisfy  any  judgments  which  may  be  an  mcumbrance  on 
any  property  sold  by  him,  or  to  sell  such  property  subject 
to  such  mortgage,  contracts,  pledges,  or  judgments. 

7.  To  settle  all  matters  and  accounts  between  such 
debtor  and  bis  debtors,  subject  to  the  approval  of  the. 
court; 

8.  Under  the  order  of  the  court  appointing  him,  to  com- 
pound with  any  person  indebted  to  such  debtor,  and 
thereupon  to  discharge  all  demands  against  such  person; 

0.  To  have  and  recover  from  any  person  receiving  a  con- 
veyance, gift,  transfer,  payment,  or  assignment,  made 
contrary  to  any  provision  or  this  act,  the  property  there- 
by transferred  or  assigned,  or  in  c&se  a  redelivery  of  the 
pn>perty  cannot  be  had,  to  recover  the  value  thereof, 
^^itL  damages  for  the  detention. 

FOWEBS  OF  ASSiaNEE. 
SUBDxvisioH  1.   Sne  in  his  own  name,  etc.— «ee  sec.  16.  Oonntar* 
otolm-eee  Code  Civ.  Proc.  sec.  438  and  notes. 
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SuBDiTTSTOir  2.  Ezomptions-^ee  Code  Civ.  Proc.  sec.  Glbr.  At- 
tachment—seo  Code  Civ.  rroc.  537  et  sag.  Books,  etc.->6heriff*8  pre- 
vlous  control,  sec.  ti:  deposited  with  cleric,  sec.  22. 

SUBDivisioir  3.  Attachment— see  Code  Civ.  Proc.  537-^59  and  uoces. 

Subdivision  4.   Sale  of  propcrtf-by  assl;:nee,  sees.  25-27. 

SUBDIVISION  6.  Satisfaction  of  judgment— see  Code  Civ.  2*]xjc. 
sec.  ii'ti  aud  uote. 

SUBDIVISION  8.  Compound  with  debtor— compare  an  to  cxecuturr 
etc.,  Code  Civ.  Froc.  sec.  1588:  accord  aud  satisfaction,  see  Civil  Code, 
sees.  1521-1524. 

Subdivision  9.  Fraudulent  transfers— sec.  95.  Claim  and  do- 
livery— see  Code  Civ.  Proc.  sec.  50J  et  seq.  Daajc jea  for  detention- 
see  under  Beplevin  Judgment,  Code  Civ.  Proc.  sec.  WTn. 

§  22.  The  insolvent  shall,  either  before  or  on  the  day 
an[)0inted  for  the  meeting  of  creditors,  deliver  to  the  court 
all  the  commercial  or  account  books  ho  may  have  kex^t. 
which  books  shall  be  deposited  in  the  clerk's  office  oi 
said  court.  Said  insolvent  shall  also  deliver  to  the  court, 
at  the  same  time,  all  vouchers,  notes,  bonds,  bills,  securi- 
ties, or  other  evidences  of  debt,  in  any  manner  rclatincj  to 
or  having  any  bearing  upon  or  connection  with  t  lie  j)roi>- 
erty  surrendered  by  said  debtor,  and  all  such  papers  or 
securities  shall  be  deposited  in  the  clerk's  ofBco  of  said 
court,  and  the  clerk  shall  hand  them  over,  together  with 
the  books  of  the  insolvent,  to  the  assignee  who  may  be 
appointed. 

Books,  vouchers,  etc.— see  sees.  6  and  21,  subd.2:  effect  of  failure 
to  deposit,  19  Cal.  691 ;  31  CaL  201. 

§  23.  If  any  person,  before  the  assignment  is  mn(1«^, 
liaviug  notice  of  the  commencement  of  proceedings  in  iu- 
eolvency,  embezzles  or  disposes  of  any  of  tho  iiion(^ys, 
goods,  chattels,  or  effects  of  the  insolvent,  he  is  chargea- 
ble therewith,  and  liable  to  an  action  by  the  assignee  f^r 
double  the  value  of  the  property  so  embezzled  or  disposed 
of,  to  be  recovered  for  the  benelit  of  the  estate. 

Embezzlement  of  property  of  estate— compare  Code  Civ.  Proc. 
sec.  1458  aud  notes. 

§  24.  The  same  penalties,  forfeitures,  and  proceedings 
by  citation,  examination,  and  commitment,  sliall  :ipply  i>n 
behalf  of  an  assignee  against  persons  suspected  of  liaviirj; 
concealed,  embezzled,  Conveyed  away,  or  disposed  of  uuy 
property  of  the  debtor,  or  of  having  pos-scssioii  or  l.nowj- 
«dge  of  any  deeds,  conveyances,  bonds,  contracts,  or  oth- 
er writings  which  relate  to  any  interest  of  the  debtor  ia 
any  real  or  personal  estate,  as  provided  in  the  case  of  t  lio 
estates  of  deceased  [)ersons  in  sections  one  thousaud  lour 
hundred  and  fifty-nine,  one  thousand  four  hundred  and 
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sixty,  and  one  thousand  four  hundred  and  sixty-one  of 
tbe  Cocle  of  Civil  Procedure. 

§  25.  The  assignee  sliall  as  speedily  as  possible  convert 
tlie  estate,  real  and  personal,  into  money.  He  shall  keep 
a  regular  account  of  all  moneys  received  by  him  as  as- 
signee, to  which  every  creditor  or  other  person  interested 
therein   may,  at  all  reasonable  times,  have  access.    No 

Srivato  sale  of  any  property  of  the  estate  of  an  insolvent 
ebtor  shall  be  valid,  unless  made  under  the  order  of  the 
court  upon  a  petition  in  writing,  which  shall  set  forth  the 
facts  sliowing  the  sale  to  be  necessary.     Upon  liling  the 

fietitioIl,  notice  of  at  least  ten  days  shall  be  given  by  pub- 
cation  and  mailing,  in  the  same  manner  as  is  provided 
in  section  seven  of  this  act.  If  it  appears  that  a  private 
sale  is  for  the  best  interests  of  the  estate,  the  court  shall 
order  it  to  be  made. 

Private  sale— on  petition  and  order,  compare  Code  Civ.  Proc.  sees. 
\&VZ ,  1513  and  notes. 

§  26.  When  it  appears  to  the  satisfaction  of  the  6ourt 
that  the  estate  of  the  debtor,  or  any  part  thereof,  is  of  a 
perishable  nature,  or  is  liable  to  deteriorate  in  value,  or  is 
disproportionately  expensive  to  keep,  the  court  may  order 
the  same  to  be  sold  in  such  manner  as  may  be  deemed 
most  expedient,  under  the  direction  of  the  sheriff  or  as- 
signee, as  the  case  may  be,  who  shall  hold  the  funds  re- 
ceived in  place  of  the  property  sold  until  the  further  order 
of  the  court. 

Sale  of  perishable  or  depreciating  property— compare  Code  Civ. ' 
Proc.  sec.  1522. 

§  27.  Outstanding  debts,  or  other  property  due  or  be- 
longing to  the  estate,  which  cannot  be  collected  and  re- 
ceived oy  the  assignee  without  unreasonable  or  inconven- 
ient delay  or  expense,  may  be  sold  and  assigned  in  like 
manner  as  the  remainder  of  the  estate. 

§  28.  Assignees  shall  be  allowed  all  necessary  expens- 
es in  the  care,  management,  and  settlement  of  the  estate, 
and  shall  collectively  be  entitled  to  charge  and  receive 
for  their  services  commissions  upon  all  sums  of  money 
coming  to  their  hands  and  accounted  for  by  them,  as  fol- 
lows :  For  the  first  thousand  dollars,  at  the  rate  of  seven 
per  cent. ;  for  all  above  that  sum  and  not  exceeding  ten 
thousand  dollars,  at  the  rate  of  five  per  cent.;  and  for  all 
above  that  sum,  at  the  rate  of  four  per  cent. 

Assignee's  fees— compare  Code  Civ.  Proc.  sees.  1616, 1618  and  notefc 
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§  29.  At  the  expiration  of  three  months  from  the  ai>- 
pomtment  of  the  assignee  in  an^  case,  or  as  much  earlier 
as  the  court  may  direct,  the  assignee  shall  exhibit  to  the 
court  and  to  the  creditors,  and  file  just  and  true  accounts 
of  all  his  receipts  and  payments  verified  by  his  oath,  and 
a  statement  of  the  property  outstanding,  sx)ecifying  the 
cause  of  its  outstanding,  also  what  debts  or  claims  are 
yet  undetermined,  and  stating  what  sum  remains  in  his 
possession ;  and  thereupon  a  dividend  shall  be  made,  un» 
less  for  cause  the  court  sliall  otherwise  order.    Thereafter 
further  accounts,  statements,  and  dividends  shall  be  made 
in  like  manner  as  often  as  occasion  requires. 

Acconnts -compare  as  to  executors,  etc..  Code  Civ.  Froc.  sec  1621 
ttteq. 

§  30.  The  court  shall  at  any  time,  upon  the  motion  of 
any  two  or  more  creditors,  require  the  assignee  to  file  his 
account,  and  if  he  has  funds  subject  to  distribution  he 
shall  be  required  to  distribute  them,  without  delay. 

§  dl.  All  creditors  whose  debts  are  duly  proved  and 
allowed  shall  be  entitled  to  share  in  the  property  and  es- 
tate pro  rata  without  priority  or  preference  whatever, 
other  than  as  provided  in  this  act,  and  in  section  one 
thousand  two  hundred  and  four  of  the  Code  of  Civil  Pro- 
cedure; prooidedy  that  any  debt  proved  by  any  person 
liable  as  bail,  surety,  guarantor,  or  otherwise,  for  the  debt- 
or, shall  not  be  paid  to  the  person  so  proving  the  same 
until  satisfactory  evidence  shall  be  produced  of  the  pay- 
■  ment  of  such  debt  by  such  person  so  liable;  and  tho 
share  to  which  such  debt  would  be  entitled  may  be  paid 
into  court,  or  otherwise  held  for  the  benefit  of  the  party 
entitled  thereto,  as  the  court  may  direct. 

Fteferred  claims  for  wageft<-Code  Civ.  Proc.  sec.  1204. 

Fajrment  into  coart-Hsee  Code  Civ.  Proc  sees.  572-574, 2104. 

§  32.  No  dividend  already  declared  shall  be  distribut- 
ed hj  reason  of  debts  being  subsequently  proved,  but  the 
creditors  proving  such  debts  shall  be  entitled  to  a  divi- 
dend eq^ual  to  those  already  received  by  the  other  credit- 
ors, belore  any  further  dividend  is  made  to  the  latter; 
provided^  the  failure  to  prove  such  claim  shall  not  have  re- 
sulted from  his  own  neglect. 

§  33.  Should  the  assignee  refuse  or  neglect  to  render 
his  accounts  as  reauired  by  sections  thirty  and  thirty-one, 
or  pay  over  a  dividend  when  he  shall  have,  in  the  opinion 
of  the  court,  sufficient  funds  for  that  purpose,  the  court 
shall  Immediately  discharge  such  assignee  from  his  trust, 
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and  shall  have  power  to  appoint  another  in  his  place. 
The  assignee  so  aischarged  shall  forthwith  deliver  over  to 
the  assignee  appointed  by  the  court  all  the  funds,  prop- 
erty, boolLS,  vouchers,  or  securities  belonging  to  the  in- 
solvent, without  charging  or  retaining  any  commission  or 
compensation  for  his  personal  services. 

§  34.  Preparatory  to  the  final  account  and  dividend  the 
assignee  shall  submit  his  account  to  the  court  and  tile  the 
same,  and  shall  at  the  time  of  filing  accompany  the  same 
with  an  affidavit  that  notice  by  mail  has  been  given  to  all 
creditors  who  have  proved  their  claims,  that  he  will  ap- 
ply for  a  settlement  of  his  account,  and  for  a  discharge 
from  all  liability  as  assignee  at  a  time  specified  iu  such 
notice,  which  time  shall  be  not  less  than  ten  or  more  than 
twenty  days  from  such  filing.  At  the  hearing,  the  court 
shall  audit  the  account,  and  any  person  interested  may 
appear  and  file  exceptions  in  writing,  and  contest  the 
same.  The  court  thereupon  shall  settle  the  account  and 
order  a  dividend  of  any  portion  of  the  estate  remaining 
undistributed,  and  shall  discharge  the  assignee,  subject 
to  compliance  with  the  order  of  the  court,  from  all  liabil- 
ity as  assignee  to  any  creditor  of  the  insolvent. 

Final  accorint-^notlce, contest,  settlement:  compare  as  to  ezecntor, 
etc..  Code  Civ.  Froc.  sees.  1633-1638. 

ARTICLE  V. 

PARTNERSHIPS  AND  CORPORATIONS. 

§  35.  Two  or  more  persons  who  are  partners  in  business 
may  be  adjudged  insolvent,  either  on  the  petition  of  such 
partners  or  any  one  of  them,  or  on  the  petition  of  five  or 
more  creditors  of  the  partnership,  in  which  case  an  order 
shall  be  issued  in  the  manner  provided  by  this  act,  upon 
which  all  the  joint  stock  and  property  of  the  partner- 
ship, and  also  all  the  separate  estate  of  each  of  tiie  part- 
ners, shall  be  taken,  excepting  such  parts  thereof  as  may 
be  exempt  by  law,  and  all  tlie  creditors  of  the  company,  and 
the  separate  creditors  of  each  partner,  shall  be  allowed 
to  prove  their  respective  debts;  and  the  assignee  shall  be 
chosen  by  the  creaitors  of  the  copartnership,  and  shall  also 
keep  separate  accounts  of  the  joint  stock  or  property  of 
the  copartnership,  and  of  the  separate  estate  of  each 
member  thereof,  and,  after  deducting  out  of  the  whole 
amount  received  by  such  assignee,  the  whole  amount  of 
the  expenses  and  disbursements,  the  net  proceeds  of  the 
joint  stock  shall  be  appropriated  to  pay  the  creditors  of  the 
copartnership,  and  the  net  proceeds  of  the  separate  estate 
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of  each  partner  shall  be  appropriated  to  pay  his  separate 
creditors;  and  if  there  shall  be  any  balance  of  the  sepa- 
rate estate  of  anv  partner,  after  the  payment  of  his  sepa- 
rate debts,  sucli  balance  shall  be  added  to  the  joint  stock 
for  the  payment  of  the  Joint  creditors;  and  if  there  shall 
be  any  balance  of  the  joint  stock,  after  the  payment  of 
the  joint  debts,  such  balance  shall  be  divided  and  appro- 
priated to  and  among  tbe  separate  estate  of  the  several 
partners  according  to  their  respective  right  and  interest 
therein,  and  as  it  would  have  been  if  the  partnership  had 
been  dissolved  without  any  insolvency;  and  the  sum  so 
appropriated  to  the  separate  estate  of  each  partner  shall 
be  applied  to  the  payment  of  his  separate  debts,  and  the 
certilicate  of  discharge  shall  be  granted  or  refused  to  each 
partner  as  the  snme  would  or  ought  to  be  if  the  proceed- 
ings had  been  by  or  against  him  alone  under  this  act; 
and  in  all  other  respects  the  proceedings  as  to  partners 
shall  be  conducted  in  the  like  manner  as  if  they  had  been 
commenced  and  prosecuted  by  or  against  one  person 
alone.  If  such  copartners  reside  in  different  counties, 
that  court  in  which  the  petition  is  first  filed  shall  retain 
exclusive  jurisdiction  over  the  case.  If  the  petition  be 
filed  by  less  than  all  the  partners  of  a  copartnership,  those 
partners  who  do  not  join  in  the  petition  shall  be  ordered 
to  show  cause  why  they  should  not  be  adjudged  to  be  in- 
solvent, in  the  same  manner  as  other  debtors  are  required 
to  shoXv  cause  upon  a  creditor's  petition,  as  in  this  act 
provided. 

Before  this  enactment— partners  could  not  be  adjudged  insolvent. 
6  Cal.  195;  8  Cal.  44;  Creditors  v.  Huston,  July  21st,  1880:  pursuit  of 
Arm  property,  CaL  F.  Co.  r.  Halsey,  March  I&th,  1880«  6  Fac.  Q.  L.  J. 
125. 

§  36.  The  provisions  of  this  act  shall  apply  to  corpo- 
rations, and  upon  the  petition  of  any  officer  of  any  corpo- 
ration, duly  authorized  by  the  vote  of  the  board  of  direct- 
ors or  trustees,  at  a  meeting  specially  called  for  that 
Surpose,  or  by  the  assent  in  writing  of  a  majority  of  the 
irectors  or  trustees,  as  the  case  may  be,  or  upon  a 
creditor's  petition  made  and  presented  in  the  manner  pro- 
vided in  respect  to  debtors,  the  like  proceedings  shall  be 
liad  and  taken  as  are  provided  in  tne  case  of  debtors. 
All  the  provisions  of  this  act,  which  apply  to  the  debtor, 
or  set  forth  his  duties,  examination,  and  liabilities,  or 
prescribe  penalties,  or  relate  to  fraudulent  conveyances, 
payments,  and  assignments,  apply  to  each  and  every 
officer  of  any  corporation  in  relation  to  the  same  matters 
concerning  the  corporation.  Whenever  any  corporation 
is  declared  insolvent,  all  its  property  and  assets  shall  ba 
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distributed  to  the  creditors;  but  no  discharge  shall  be 
granted  to  any  corporation. 
OorporationB— see  Civil  Code.  sees.  283-648. 

AETICLE  VI. 

PROOF  OF  DEBTS. 

§  37.  All  debts  due  and  payable  from  the  debtor  at 
the  time  of  the  adjudication  of  insolvency,  and  all  debts 
then  existing  but  not  payable  until  a  future  time,  a  re- 
bate of  interest  being  made  when  no  interest  is  payable 
"by  the  terms  of  the  contract,  may  be  proved  against  the 
estate  of  the  debtor. 

§  38.  All  demands  against  the  debtor  for  or  on  account 
of  any  goods  or  chattels  wrongfully  taken,  converted,  or 
"Withheld  by  him,  may  be  proved  and  allowed  as  debts  to 
the  amount  of  the  value  of  the  property  so  withheld, 
from  the  time  of  the  conversion. 

§  39.  If  the  debtor  shall  be  bound  as  indorser,  surety, 
bail,  or  guarantor,  upon  any  bill,  bond,  note,  or  other 
specialty  or  contract,  or  for  any  debt  of  another  person, 
and  liis  liability  shall  not  have  become  absolute  until  the 
adjudication  of  insolvency,  the  creditor  may  prove  the 
snmo  after  such  liability  shall  have  become  fixed,  and 
l>«4furH  the  final  dividend  shall  have  been  declared. 

§  40.  In  all  cases  of  contingent  debts,  and  contingent 
liai»ilities  contracted  by  the  debtor,  and  net  herein  other- 
Avise  provided  for,  the  creditor  may  make  claim  therefor 
antl  liavH  hi»  claim  allowed,  with  the  right  to  share  in  the 
dividends  if  the  contingency  shall  happen  before  the 
order  for  the  final  dividend,  or  ho  may,  at  any  time,  apjUy 
to  the  court  to  have  the  present  value  of^the  debt  or 
liability  ascertained  and  liquidated,  which  shall  be  done 
in  such  manner  as  the  couit  shall  order,  and  shall  be 
allowed  to  prove  for  the  amount  so  ascertained. 

§  41.  Any  oerson  liable  as  bail,  surety,  or  guarantor, 
or  otherwise,  tor  the  debtor  who  shall  have  paid  the  debt, 
or  any  part  thereof,  in  discharge  of  the  whole,  shall  be 
entitled  to  prove  such  debt,  or  to  stand  in  the  place  of  the 
creditor,  if  he  shall  have  proved  the  same,  although  such 
payments  shall  have  been  made  after  the  proceedings  in 
insolvency  were  commenced;  and  any  person  so  liable 
for  the  debtor,  and  who  has  not  paid  the  whole  of  said 
deut  but  is  still  liable  for  the  same,  or  any  part  thereof 
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may,  if  tbe  creditor  shall  fail  or  omit  to  prove  such  debt» 
prove  the  same  in  the  uame  of  the  creditor. 
Sorety^B  claim  for  contribution— see  Code  Clr.  Proc.  sec  709. 

6  42.  Where  the  debtor  is  liable  to  pay  rent,  or  other 
debt  falling  due  at  ilxed  and  stated  periods,  the  creditor 
may  prove  for  a  proportionate  part  thereof  up  to  the  time 
of  the  insolvency,  as  if  the  same  became  due  from  day  to 
day,  and  not  at  such  tlxed  and  stated  periods. 

§  43.  In  all  cases  of  mutual  debts  and  mutar.l  credits 
between  the  parties,  the  account  between  them  shall  be 
stated,  and  ouo  debt  set  off  against  the  other,  and  the 
balance  only  shall  be  allowed  and  paid.  But  no  set-off  or 
counter-claim  shall  be  allowed  of  a  claim  in  its  nature  not 
provable  against  the  estate;  vrovided,  that  no  set-off  or 
counter-claim  shall  be  allowed  in  favor  of  any  debtor  to 
the  insolvent  of  a  claim  purchased  by  or  transferred  to 
him  after  the  tiling  of  the  petition  by  or  against  him,  for 
the  purpose  of  making  such  set-off  or  counter-claim. 

Oonnter-claim— sec.21.subd.  In. 

§  44.  When  a  creditor  has  a  mortgage,  or  pledge  of 
real  or  personal  property  of  the  debtor,  or  a  lien  thereon, 
for  securing  the  payment  of  a  debt  owing  to  him  from  the 
debtor,  he  shall  be  admitted  as  a  creditor  only  for  the 
balance  of  the  debt,  after  deducting  the  value  of  such 
property,  to  be  ascertained  by  agreement  between  him 
and  the  assignee,  or  by  a  sale  thereof,  to  be  made  in  such 
manner  as  the  court  shall  direct;  or  the  creditor  may  re- 
lease or  convey  his  claim  to  the  assignee,  upon  such  prop- 
erty, and  be  admitted  to  prove  his  whole  debt.  If  the 
value  of  the  jiroperty  exceeds  the  sum  for  which  it  is  so 
held  as  security,  the  assignee  may  release  to  the  creditor 
the  debtor's  right  of  redemption  thereon  on  receiving 
such  excess;  or  he  may  sell  the  property,  subject  to  the 
claim  of  the  creditor  thereon,  and  in  either  case  the  as- 
signee and  creditor  respectively  shall  execute  all  deeds 
and  writings  necessary  or  proper  to  consummate  the 
transaction.  If  the  property  is  not  sold  or  released,  and 
delivered  up,  the  creditor  shall  not  be  allowed  to  prove 
any  part  of  his  debt. 
Incnnibered  property— power  of  assignee  over,  sec.  21,  snbd.  8. 

§  45.  No  creditor  proving  his  debt  or  claim  shall  be  al* 
lowed  to  maintain  any  suit  at  law  or  in  equity  therefor 
affaiust  the  debtor,  but  shall  be  deemed  to  have  waived 
all  right  of  action  and  suit  against  him,  and  all  proceed- 
ings already  commenced,  or  unsatisfied  judgments  al«. 
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ready  obtained  tliereon,  shall  be  deemed  to  be  dlscbaTged 
and  snrrendered  thereby;  provided,  that  no  valid  lien  ex- 
isting in  good  faith  thereunder  shall  be  thereby  affected; 
and  furtKer  provided,  that  a  creditor  proving  his  debt  or 
claim  shall  not  be  held  to  have  waived  his  right  of  action 
orsnit  against  the  debtor  where  a  discharge  has  been  re- 
fused, ur  the  proceedings  have  determined  without  a  dis- 
charge. And  DO  creditor  whose  debt  is  provable  under 
this  act  shall  be  allowed,  after  the  commencement  of 
proceedings  in  insolvency,  to  prosecute  to  final  judgment 
any  action  therefor  against  tlie  debtor  until  the  ques- 
tion of  the  debtor's  discharge  shall  have  been  deter- 
mined, and  any  such  suit  or  proceeding  shall,  upon  the 
application  of  the  debtor,  or  any  creditor,  or  of  the  afv- 
Bignee,  be  8taye<l.  to  await  the  determination  of  the  court 
in  insolvency  on  the  question  of  discharge;  provided,  there 
be  no  unreaRouable  <lelay  on  the  part  oi  the  debtor,  or  of 
the  ])etitioDiug  creditors,  as  the  case  ma^  be,  in  prosecut- 
ing the  case  to  its  conclusion;  and  provided,  alw,  that  if 
the  amount  due  the  creditor  is  in  dispute,  the  suit,  by 
leave  of  the  court  in  insolvency,  may  proceed  to  judg- 
ment for  tlie  x>urpose  of  ascertaining  the  amount  due, 
which  amount  may  be  proven  in  insolvency,  but  execu- 
tion shall  be  stayed  as  aforesaid;  provided  further,  that 
where  a  valid  lien  or  attachment  has  been  acquired  or 
secured  in  any  such  action,  and  an  undertakmg  been 
offered  and  accepted  in  lieu  of  such  lien  or  attachment, 
the  case  may  be  prosecuted  to  final  jud^ent  for  the  pur- 

Sose  of  fixing  the  liability  of  the  sureties  upon  such  un- 
ertaking;  but  execution  against  the  insolvent  upon  such 
judgment  shall  be  stayed. 
Discharge— nee.  43  et  $eq. 

Undertaking  to  prevent  attachment— And  to  release  same,  see  Code 
Civ.  Proc.  sees.  540, 6.U  and  uotes. 
Stay  oi  ezecntion— eee  Code  Civ.  Proc  sec  68ln. 

§  46.  Any  person  who  shall  have  accepted  any  prefer- 
ence, having  reasonable  cause  to  believe  that  the  same 
was  made  or  given  by  the  debtor  contrary  to  any  provi- 
Bion  of  tins  act,  shall  not  prove  the  debt  or  claim,  on  ao- 
count  of  which  the  preference  was  made  or  given;  nor 
shall  he  receive  any  dividend  thereon  until  he  shall  first 
have  surrendered  to  the  assignee  all  property,  money, 
benefit,  or  advantage  received  by  him  under  such  prefer- 
ence. 

Frandnlent  preferences  and  transfers-sec.  05. 

§  47.  The  court  may,  upon  the  application  of  the  as- 
signee, or  of  any  creditor  of  the  debtor,  or  without  any 

CODB  Civ.  FSOO^-66. 
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application,  before  or  after  adjudication  in  Insolvency, 

examine  upon  oath  the  debtor  in  relation  to  his  property 

and  his  estate,  and  any  person  tendering  or  making  proof 

of  claims,  and  may  subpoena  witnesses  to  give  evidence 

relating  to  such  matters.    All  examinations  of  witnesses 

shall  be  had  and  depositions  shall  be  taken  in  accordance 

with  and  in  the  same  manner  as  is  provided  by  the  Code 

of  Civil  Procedure. 

Snbpcna-«ee  Code  Civ.  Proc.  sec.  1985  etseq. 

Examination  of  witncssos— general  rales.  Code  Civ.  Proc  2012  d 
ng.:  rlglits  and  duties  of  witnesses,  sec.  2064  et  teq. 

Depo8itions->Code  Civ.  Proc.  sees.  2019-2038. 

ARTICLE  VII. 
DISCHARGE. 

§  48.  At  any  time  after  the  expiration  of  three  months 
from  the  adjudication  of  insolvency,  the  debtor  may  ap- 
ply to  the  court  for  a  discharge  from  his  debts,  and  the 
court  shall  thereupon  order  notice  to  be  given  to  all  cred- 
itors, who  have  proved  their  debts,  to  appear  on  a  day 
appointed  for  that  purpose,  and  show  cause  why  a  dis- 
charge should  not  be  granted  to  the  debtor;  said  notice 
shall  be  given  by  mail  and  by  publication  at  least  once  a 
week,  for  four  weeks,  in  a  newspaper  published  in  the 
county,  or,  if  there  be  none,  in  a  newspaper  published 
nearest  such  county;  provided^  that  if  no  debts  have  been 
jiroven,  such  notice  snail  not  be  required. 

Service  by  mail— of  notice  to  creditors,  compare  sec  7n. 

§  49.  No  discharge  shall  be  granted,  or  if  granted 
shall  be  valid,  if  the  debtor  shall  have  sworn  falsely  in 
his  affidavit  annexed  to  his  petition,  schedule,  or  inven- 
tory, or  upon  any  examination  in  the  course  of  the  pro- 
ceedings in  insolvency,  in  relation  to  any  material  fact 
concerning  his  estate,  or  his  debts,  or  to  any  other  mate- 
rial fact;  or  if  he  has  concealed  any  part  of  his  estate  or 
effects,  or  any  books  or  writings  relating  thereto;  or  if 
he  has  been  guilty  of  fraud  or  willful  neglect  in  the  care, 
custody,  or  delivery  to  the  assignee  of  the  property  be- 
longing to  him  at  the  time  of  the  presentation  of  his 
petition  and  Inventory,  excepting  such  property  as  he  is 

I)ermitted  to  retain  under  the  provisions  of  this  act,  or  if 
le  has  caused  or  permitted  any  loss  or  destruction  thereof; 
or  if,  within  one  month  before  the  commencement  of  such 
proceedings,  he  has  procured  his  lands,  goods,  money  or 
chattels  to  be  attached,  or  seized  on  execution;  or  if  he 
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has  destroyed,  mutilated,  altered,  or  falsified  any  of  his 
books,  documents,  papers,  writings,  or  securities,  or  has 
made  or  been  privy  to  the  making  of  any  false  or  fraudu- 
lent entry  in  any  book  of  account  or  other  document  with 
intent  to  defraud  his  creditors;  or  if  he  has  given  any 
fraudulent  preference  contrary  to  the  provisions  of  this 
act,  or  made  any  fraudulent  payment,  gift,  transfer,  con- 
veyance, or  assignment  of  any  part  oi  his  property,  or 
has  lost  any  part  thereof  in  gaming,  or  has  admitted  a 
false  or  lictitious  debt  against  his  estate,  or  if,  having 
knowledge  tliat  any  person  has  proven  such  false  or  ficti- 
tious debt,  he  lias  not  disclosed  the  same  to  his  assignee 
within  one  month  after  such  knowledge;  or  if  being  a 
merchant  or  tradesman  he  has  not,  subsequently  to  the 

f>assage  of  this  act,  kept  proper  books  of  account;  or  if 
le  or  any  other  i)erson  on  his  account,  or  in  his  behalf, 
has  inlluenced  the  action  of  any  creditor  at  any  stage  of 
the  proceedings,  by  any  pecuniary  consideration  or  obli- 
gation; or  if  he  has  in  contemplation  of  becoming  insolv- 
ent made  any  pledge,  payment,  transfer,  assignment,  or 
conveyance  of  any  part  of  his  property,  directly  or  indi- 
rectly, absolutely  or  conditionally,  for  the  purpose  of 
pref  ering  any  creditor  or  person  having  a  claim  against 
him,  or  who  is  or  may  be  under  liability  for  him,  or  for 
the  purj^ose  of  preventing  the  property  from  coming  into 
the  hands  of  the  assignee,  or  of  being  distributed  under 
this  act  in  satisfaction  of  his  debts;  or  if  he  has  been 
convicted  of  any  misdemeanor  under  this  act,  or  'has 
been  guilty  of  fraud  contrary  to  the  true  intent  of  this 
act;  or  in  case  of  voluntary  insolvency  has  received  the 
benefits  of  this  or  any  other  act  of  insolvency  or  bank- 
ruptcy within  three  years  next  preceding  his  application 
for  discharge.  And  before  any  discharge  is  granted,  the 
debtor  shall  take  and  subscribe  an  oath  to  the  effect  that 
he  has  not  done,  suffered,  or  been  privy  to  any  act^  mcitter, 
or  thing  specified  in  this  act,  as  ground  for  withholding 
such  uischarge  or  as  invalidating  such  discharge,  if 
granted. 

Books  of  account— see  as  to  effect  of  failure  to  deposit,  sec.  22ii. 

Frandulent  preferences  and  transfers— sec.  55  and  notes. 

Fraud— generally,  Civil  Code,  sec.  3441;  2  Cal.  107, 269, 326;  5  Cal.  161; 
6  Cal.  47. eW,  U70;  7  Cal.  206;  8  Cal.  87;  12  Cal.  45, 231;  13  Cal.  76;  19  Cal. 
a02;  21  Cal.  492;  25Cal.&')3;  26Cal.80f);  35  Cal.  223;  37  Cal.  323;  49  Cal. 
«20;  60  Cal.  132:  fraudulent  Intent,  Civil  Code,  sec.  3443;  7  Cal.  301, 503: 
8  Cal.  118.  12  Cal.  45;  14  Cal.  Iu5;  24  Cal.  502;  3(>CaL159;  42  Cal.  361;  43 
CaL  581;  48  CaL  399;  50  Cal.  132:  penalty,  sec.  56. 

§  50.  Any  creditor  opnosing  the  discharge  of  a  debtor 
•hall  file  specifications,  in  wniing,  of  the  grounds  of  his 
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opposition,  and  after  the  debtor  has  filed  and  served  his 
answer  thereto,  which  pleadings  shall  be  veritied,  the 
court  shall  try  the  issue  or  issues  raised,  with  or  without 
a  jury,  according  to  the  practice  provided  by  law  in  civil 
actions. 

Opposition  to  dis  harge— f or  defects  of  petition  or  schedules,  4  CaL 
337 :  32  Cal.  406 :  by  creditor  not  named,  4  Cal.  337 :  fraud,  settins  f ortb 
facts,  37  Cal.  354 ;  )J9  CaL  123. 

Verification  of  p  eadings— see  Code  Civ.Proc.  sec.  446  and  notes. 
Oondnct  of  trial— In  civil  actions,  see  Code  Civ.  Proc.  sec607». 

§  61.  If  it  shall  appear  to  the  court  that  the  debtor  has 
in  all  things  conformed  to  his  duty  under  this  act,  and 
that  he  is  entitled  under  the  provisions  thereof  to  receive 
a  discharge,  the  court  shall  grant  him  a  discharge  from  all 
his  debts,  except  as  hereinaiter  provided,  and  shall  give 
him  a  certificate  thereof,  under  the  seal  of  the  court,  in 
substance  as  follows:    In  tho  Superior  Court,  of   tho 

county  of ,  State  of  California.     Whereas, has 

been  duly  adjudged  an  insolvent  under  the  insolvent  laws 
of  this  State,  and  appears  to  have  conformed  to  all  the 
requirements  of  law  in  that  behalf,  it  is  therefore  ordered 

by  the  court  that  said be  forever  discharged  from  all 

debts  and  claims,  which  by  said  insolvent  laws  are  made 

provable  against  his  estate,  and  which  existed  on  the 

day  of ,  on  which  the  petition  for  adjudication  was 

filled  by  [or  against]  him,  excepting  such  debts,  if  any,  as 
t:ro  by  said  insolvent  laws  excepted  from  the  operation 
of  a  discharge  in  insolvency.    Given  under  my  hand,  and 

the  seal  of  me  court,  this of ,  A.  d.  18 — .    Attest^ 

,  Clerk.    [Seal.]    ,  Judge. 

§  52.  No  debt  created  by  fraud  or  embezzlement  of  the 
debtor,  or  by  his  defalcations  as  a  public  officer,  or  while 
acting  in  a  fiduciary  character,  shall  be  discharged  under 
this  act,  but  the  debt  may  be  proved,  and  the  dividend 
thereon  shall  be  a  payment  on  account  of  said  debt;  and 
no  discharge  granted  under  this  act  shall  release,  dia* 
cliarge,  or  affect  any  person  liable  for  the  same  debt  for 
or  with  the  debtor,  either  as  partner,  joint  contractor,. 
indorser,  surety,  or  otherwise. 

Fiduciary  character  of  debt— prevents  discharge,  46  CaL  647. 

§  53.  A  discharge,  duly  granted  under  this  act,  shall, 
with  the  exceptions  aforesaid,  release  the  debtor  from  all 
claims,  debts,  liabilities,  and  demands,  set  forth  in  his 
schedule,  or  which  were  or  might  have  been  proved 
against  his  estate  in  insolvency,  and  may  be  pleaded  by  a 
simple  averment,  that  on  the  day  of  its  date  such  difl* 
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cliarffe  was  granted  to  him,  setting  forth  the  same  in  full, 
and  tuo  same  shall  be  a  complete  bar  to  all  suits  brought 
on  any  such  debts,  claims,  liabilities,  or  demands,  and  the 
c^rtiticate  shall  be  prima  facie  evidence  in  favor  of  such 
fact,  and  of  the  regularity  of  such  discharge;  providedj  hwjo- 
e^veVy  that  any  creditor  of  said  debtor,  whose  debt  was 
proved  or  provable  against  the  estate  in  insolvency,  who 
shall  see  tit  to  contest  the  validity  of  such  discharge  on 
the  ground  that  it  was  fraudulently  obtained,  and  who 
lias  discovered  the  facts  constituting  the  fraud  subsequent 
to  the  discharge,  may,  at  any  time  within  two  years  after 
the  date  t  hereof,  apply  to  the  court  which  granted  it  to  set 
aside  and  annul  the  same,  or  if  the  same  shall  have  been 
pleaded,  the  effect  thereof  may  be  avoided  collaterally 
upon  any  such  grounds. 

Decree  of  discharge— effect  of,  14  Cal.  173;  17  CaL  518;  34  CaL  96. 
when  DO  defense,  26  Cal.  279;  38  Cal.  196. 
Attacking  discharge— 41  Cal.  123. 

§  54.  The  refusal  of  a  discharge  to  the  debtor  shall  not 
anect  the  administration  and  distribution  of  his  estate 
under  the  provisions  of  this  act. 

ARTICLE  Vnx 
FRAUPXTLENT  PREFERENCES  AND  TRANS- 
FERS. 

§  55.  If  any  person  being  insolvent,  or  in  contempla- 
tion of  insolvency,  within  one  month  before  the  filing  of 
a  petition  by  or  against  him,  with  a  view  to  give  a  prefer- 
ence  to  any  creditor  or  person  having  a  claim  against  him. 
or  who  is  under  any  liability  for  him,  procures  any  part  of 
his  property  to  be  attached,  sequestered,  or  seized  on  exe- 
cution, or  makes  any  payment,  assignment,  transfer,  or 
conveyance  of  any  part  of  his  property,  either  directly  or 
indirectly,  absolutely  or  conditionally,  the  person  receiv- 
ing such  payment,  pledge,  assignment,  transfer,  or  convey- 
ance, or  to  be  benefited  thereby,  or  by  such  attachment  or 
seizure,  having  reasonable  cause  to  believe  that  such  per- 
son is  insolvent,  and  that  such  attachment,  seizure,  pay- 
ment, pledge,  conveyance,  transfer,  or  assignment  is  made 
with  a  view  to  prevent  his  property  from  coming  to  his  as- 
signee in  insolvency,  or  to  prevent  the  same  from  being  dis- 
tributed ratably  among  his  creditors,  or  to  defeat  the  ooject 
of,  or  in  any  way  hinder,  impede,  or  delay  the  operation  of 
or  to  evade  any  of  the  provisions  of  this  act,  such  transfer. 
payment,  conveyance,  pledge,  or  assignment  is  void,  ana 
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the  assignee  mAy  recover  the  property,  or  the  valae  there- 
of, as  assets  of  such  insolvent  debtor;  and  if  sach  sale, 
assignment,  transfer,  or  conveyance  is  not  made  in  tbe 
nsoal  and  ordinary  coarse  of  bosiness  of  the  debtor,  that 
fact  shall  he  prima  f<icie  evidence  of  fraud. 

Frandnleot  preferences  and  transfers— Civl]  Code,  sees.  3439-3442;  9 
Cal-4«;  10CaL227,2e9:  12CaL281;  13CaLe2:  19CaI.41;  21  CaLll;  22 
Cal.  194;  23  Cal.233,6U:  34  CaL36,100;  35  CaL223,302;  37  CaL  32S;  41 
CaL  239, 545:  42  CaL  361;  43  CaL  630:  51  CaL  S2I ;  53  CaL  197. 

Assignments  for  benefit  of  creditors  Civil  Code,  sees.  3449-3473;  3 
CaL  107;  3  CaL  471;  5  CaL  210;  8  CaL  152;  10  CaL  269, 274;  12CaL4fi9;  14 
CaL  450;  41  CaL  66& 

ABTICLB  IX, 

PENAIi  CLAUSES. 

§  56.  From  and  after  the  taking  effect  of  this  act,  if 
any  debtor  or  insolvent  shall,  after  the  commencement  of 
proceedings  in  insolvency,  secrete  or  conceal  any  proper- 
ty belonging  to  his  estate,  or  part  >vith,  conceal,  or  de- 
stroy, alter,  mutilate,  or  falsify,  or  cause  to  be  concealed, 
destroyed,  altered,  mutilated,  or  f alsiiied,  any  book,  deed, 
document,  or  writing  relating  thereto,  or  remove,  or  cause 
to  be  removed,  the  same  or  any  part  thereof,  with  intenfc 
to  prevent  it  from  coming  into  the  possession  of  tbe  as- 
signee in  insolvency,  or  to  hinder,  impede,  or  delay  Iiis 
assignee  in  recovering  or  receiving  the  same,  or  make  any 
payment,  gift,  sale,  assignment,  transfer,  or  conveyance 
of  any  property  belonging  to  his  estate,  with  like  intent, 
or  shall  spend  any  part  thereof  in  gaming;  or  sball,  with 
intent  to  defraud,  willfully  and  fraudulently  conceal  from 
his  assignee,  or  fraudulently  or  designedly  omit  from  bis 
schedule  any  property  or  effects  whatsoever;  or  if  in  case 
of  any  person  having  to  his  knowledge  or  belief  proved  a 
false  or  fictitious  deot  against  his  estate,  he  shall  fail  to 
disclose  the  same  to  his  assignee  within  one  month  after 
coming  to  the  knowledge  or  belief  thereof;  or  shall  a^ 
tempt  to  account  for  any  of  his  property  by  fictitious  loss- 
es or  expenses;  or  shall,  within  three  mouths  before  the 
commencement  of  proceedings  in  insolvency,  under  the 
false  pretense  of  carrying  on  business  and  dealing  in  the 
ordinary  course  of  trade,  obtain  on  credit  from  any  per- 
son any  goods  or  chattels,  with  intent  to  defraud ;  or  shall, 
with  intent  to  defraud  his  creditors,  within  three  months 
next  before  the  commencement  of  proceedings  in  insolT- 
ency ,  pawn,  j>led^e,  or  dispose  of  otherwise  than  by  bona 
fide  transactions  m  the  ordinary  way  of  his  trade,  any  of 
his  goods  or  chattels  which  have  been  obtained  on  credit 


€67  MISOELLAMEOUfl.  §§ 

and  remain  unpaid  for,  he  shall  be  deemed  guilty  of  lafo- 

demennor,  and,  ttix>n  conviction  thereof,  shall  la/i  pva^ 

is)]^  by  imprisonment  in  the  county  jail  for  not  less  tliaii 

three  months  nor  more  than  two  years. 

Concealing  propert/,  etc.— see  Penal  Code,  sec.  154. 

FEaadnlent  dealing  with  books  or  writing— see  PcmU  Code,  WHm 
132. 

Frand— eec.  49r  ;  19  Cal.  143. 

Fraadalent  prefSsrexices  and  transfers— sec.  &9i>. 

ARTICLE   X. 
MISCELLANEOUS. 

§  57.  If  any  debtor  shall  die  after  the  order  of  adjudi- 
cation, the  proceedings  shall  be  continued  and  concluded 
in  like  manner  and  with  like  validity  and  effect  as  if  he 
liad  lived. 

Continnanoe  of  proceedings— after  death  of  party,  eempare  Code 
Civ.  I'roc  sec.  385. 

§  58.  Pending  proceedings  by  or  against  any  person, 
copartnership,  or  corporation,  no  Statute  of  Limitations  of 
tliin  Btat«  eliall  run  against  a  claim  which  in  its  nature  is- 
provable  against  the  estate  of  the  debtor. 

Limitations  generally— see  Code  CIt.  Proc.  sec.  312». 

§  59.  Any  creditor,  at  any  stage  in  the  |Rroceeding% 
may  be  represented  by  his  attorney  or  duly  authorized' 
ageot. 

Attorney-HMO  Code  Civ.  Proc  sec.  275  et  teq, 

§  60.  It  shall  be  the  duty  of  the  court  having  jurisdio* 
lion  of  tlie  proceedings,  to  exempt  and  set  apart  tor  the  use- 
and  benelit  of  said  insolvent  such  real  and  personal  prop- 
erty a^  is  by  law  exempt  from  execution ;  and  also  a  home* 
stead  in  the  manner  as  provided  in  section  one  thousand 
four  hundred  and  sixty-five  of  the  Code  of  Civil  Pro* 
cedure. 

Pmpeity  eaempt  from  oxecmlon— eee  Code  Civ.  Proc  sec  880  andi 
notes. 

§  61.  Tlie  filing  of  the  petition  by  or  against  a  debtor 
upon  which  an  order  of  adtudication  in  insolvency  may 
be  made  by  the  court,  shall  be  deemed  to  be  the  com- 
mencement-of  proceedings  in  insolvency  under  this  act. 

§  62.  Words  used  in  this  act  in  the  singular  includa, 
the  plural,  and  in  the  plural,  the -singular,  and  the  word 
"debtor"  includes  partnerships  and  corporations. 

Msaning  of  tarorde-<ompare  Code  CIt.  Proc.  sec.  17. 
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§  63.  A  receiver  may  be  apjiointed  by  tbe  court  in 
'wuich  an  insolvent  proceeding  in  pending  before  tbe  elec- 
tion oC  an  assiipiee: 

1.  Upon  tho  application  of  creditors,  wbero  it  is  sbown 
that  the  property,  or  any  portion  thereof,  is  in  danger  of 
being  lost,  removed,  or  materially  injured; 

2.  In  all  other  cases  where  receivers  are  appointed,  by 
the  usages  of  courts  of  equity.  And  thereui>on  the  ap- 
pointment, oatli,  undertaking,  and  powers  of  such  receiv- 
er sluUl,  in  all  respects,  be  regiilated  by  the  general  laws 
of  tlie  State  applicable  to  receivers. 

Beceiven— see  Code  Civ.  J*roc.  sec.  564  et  ieq. 

.  §  64.  All  sections  of  the  Code  of  Civil  Procedure  of 
the  State  of  Calitomia  relating  to  contem])ts  are  hereby 
made  applicable  to  all  proceedings  under  tliisact.  An 
appeal  shall  be  allowed  to  the  Supreme  C.ourt  from  any 
order  adjudging  any  person  gnilty  of  contempt  of  conrt. 

CoQtmnpts-secs.  I:!09-1223, 907-dlO;  aliio  sees.  ITS,  183, 1016^  1460. 14iSl. 

Appeal  to  Sopreme  Conrt— sec.  67. 

§  65.  When  an  attachment  has  been  made  and  is  not 
dissolved  before  the  commencement  of  proceedings  in  in- 
solvency, or  is  dissolvtjd  by  an  undertaking  given,  by  the 
defendant,  if  the  claim  upon  which  the  attachment  suit 
was  commenced  is  proved  against  the  estate  of  the  debt-, 
or,  the  plaintiff  may  prove  the  legal  costs  and  disburse-^ 
mentsof  the  suit,  ana  of  the  keeping  of  tbe  property,  and' 
the  amount  thereof  shall  be  a  preferred  debt.  In  all  con- 
tested matters  in  insolvency  toe  court  may,  in  its  discre- 
tion, award  costs  to  either  party,  to  be  paid  by  the  other, 
or  to  either  or  both  parties,  to  be  paid  out  of  the  estate,- 
as  justice  and  equity  may  require;  in  awarding  costs,  tbe 
court  may  issue  execution  therefor.  In  all  involuntary 
cases  under  this  act,  the  court  shall  allow  the  petitioning 
creditors  out  of  the  estate  of  the  debtor,  if  any  adjudica- 
tion of  insolvency  be  made,  as  a  preferred  claim,  all  tegsd 
costs  and  disbursements  incurred  by  them  in  that  be- 
half. 
'  Attaohment— see  Code  Clr.  Proc.  tee.  537  et  segr. 

-  §  66.  The  court  may,  upon  the  application  of  the  debt- 
or,  if  it  be  a  voluntary  petition,  or  of  the  petitioning  cred- 
itors, if  a  creditor's  petition,  dismiss  the  petition  and  dis- 
continue the  proceedings  at  any  time  before  the  appoint- 
ment of  assignee;  after  the  appointment  of  assignee  no 
dismissal  shall  be  made  without  the  consent  o'  alTpartlM 
Interested  in  or  affected  thereby. 
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§  67.  An  appeal  may  be  taken  to  the  Supreme  Court 
in  tlie  folluwinf];  cases: 

1.  From  an  order  granting  or  refusing  an  adjudication 
of  insolvency; 

2.  Allowing  or  rejecting  a  creditor's  claim,  in  irhole  or 
In  part; 

3.  Overruling  a  motion  for  a  new  trial; 

4.  Settling  an  account  of  an  assignee; 

5.  Against  or  in  favor  of  setting  apart  liomestead  or 
other  property  claimed  as  exempt  from  «*xecutiou; 

6.  Gmni ing  or  refusing  a  discliargo  to  tlio  debtor. 

The  notice,  undertaking,  and  jirocedure  ou  appeal  shall 
conform  t«  the  general  laws  of  this  State  regulating  aj)- 
peals  in  civil  cases,  except  that  when  the  assignee  has 
given  an  ofiicinl  undertaking  and  appeal  from  a  jtulgment 
or  order  in  iusolveucy,  his  official  undertaking  stands  in 
the  place  of  an  undertaking  on  appeal,  and  the  sureties 
therein  are  liable  ou  such  undertaking. 

Appeal  in  contempt  cases— sec.  61. 

Appeals— ill  Keueral.  see  Code  Civ.  Proc.  sees.  936-959:  notice,  set 
Code  Civ.  Froc.  sec.  940  aud  uote:  undertaking,  see  Code  Civ.  Proe. 
sees.  S4U,  HI,  and  notes. 

Oficial  nndertaking— In  lieu  of  usual  bond,  compare  Code  ClT. 
Proc.  sec  9t>&. 

§  68.  All  acts  aud  parts  of  acts  in  conflict  with  the 
provisions  of  this  act  are  hereby  repealed;  provided^  how^ 
toer^  that  such  repeal  shall  in  no  manner  invalidate  or  af« 
feet  any  case  iu  insolvency  instituted  and  pending  in  any 
«)Ourt  prior  to  the  day  when  this  act  shall  take  effect. 

fia|>e<tU-seo  Code  Civ.  Proc  see.  Ite. 
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[Ah  Act  concerning  cictionafor  libel  and  tlanderJ} 

Section  1.  In  an  action  for  libel  or  slander  the  clerk 
flhall,  before  issuing  the  summons  therein,  require  a 
;  'written  undertaking  on  the  part  of  the  plaintiff  is  the 
sum  of  five  hundred  (500)  dollars,  with  at  least  two  eom- 
'  potent  and  sufficient  sureties,  specifying  their  occupa- 
tions and  residences,  to  the  effect  that  if  the  action  be 
dismissed  or  the  defendant  recover  judgment,  that  tliey 
will  pay  such  costs  and  charges  as  may  be  awarded 
against  the  plaintiff  by  judgment,  or  in  the  progress  of 
the  action,  or  on  an  appeal,  not  exceeding  the  sum  speci- 
fied in  tlie  undertaking.  An  action  brought  without  til- 
ing the  undertaking  required  shall  be  dismissed. 

Sec.  2.  Each  of  the  sureties  on  the  undertaking  men- 
tioned in  the  first  section  shall  annex  to  the  same  aik 
affidavit  that  he  is  a  resident  and  householder  or  free- 
holder within  the  county,  and  is  worth  double  the  amount 
ppecified  in  the  undertaking,  over  and  above  all  his  just 
debts  and  liabilities,  exclusive  of  property  exempt  froiA 
execution. 

Sec.  3.  "Within  ten  days  after  the  service  of  the  sum-^ 
inons  the  defendants,  or  either  of  them,  may  give  to  the 
plaintiff  or  his  attorney  notice  that  they  or  ho  except  tO" 
the  sureties  and  require  their  justification  before  a  judge 
of  the  court  at  a  specified  time  and  place,  the  lime  to  be 
not  less  than  fivo  nor  more  than  ten  days  tliereafter,  ex- 
cept by  consent  of  parties.  The  (^ualilications  of  the  sure- 
ties shall  be  as  required  in  their  affidavits.  [In  effect 
April  16th,  1880.] 

Sec.  4.  For  the  purpose  of  justifieation,  eeeh  of  the 
Bureties  shall  attend  before  the  judge  at  the  time  and 
place  mentioned  in  the  notice,  and  may  be  examined  on 
oath  touching  his  sufficiency  in  such  manner  a»  the  judge 
in  his  d  scretion  shall  think  proper.  The  examination 
shall  be  reduced  to  writing  if  either  party  desires  it. 

Sec.  6.    If  the  judge  find  the  undertakiug  sufficient,  he 

'shall  annex  the  examination  to  the  undertaking,  and 

indorse  his  approval   thereon.    If   the   sureties  tail  to 

;  appear,  or  the  judge  finds  the  sureties  or  either  of  them 

J  insufficient,  he   shall   order  a  new  undertaking   to  be 

given.    The  judge  may  also  at  any  time  order  a  new  or 

additional    undertakiug   upon    proof   that   the  sureties 

have  become  insufficient.    In  case  a  new  or  additional 

undertaking  is  ordered,  all  proceedings  in  the  case  shall 

bo  .stayed  until  such  undertaking  ia  executed  and  filed* 

with  the  approval  of  the  Judge. 
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Ssa  6.  If  the  nndertakins  as  required  be  not  filed  fn 
five  days  after  the  order  tlierefor,  the  judge  or  court 
shall  order  the  action  to  be  dismissed. 

Sec.  7.  In  case  plaintiff  recovers  judgment,  he  shall  be 
allowed  as  costs  one  liundred  (ItX))  dollars,  to  cover  coun- 
sel fees,  in  addition  to  the  other  costs.  In  case  the  action 
is  dismissed,  or  the  defendant  recover  judgment,  he  shall 
be  allowed  one  hundred  (100)  dollars,  to  cover  counsel 
fees,  in  addition  to  the  other  costs,  and  judgment  there- 
for shall  be  entered  accordingly.  [Approved  March  23rd* 
1872L    Stat.  1871-72,  p.  633.] 


[Section  280  of  the  old  Practice  Act,  which  came  to  be 
§768  of  the  Code  of  Civil  Procedure,  was  amended  during 
the  session  of  1871-72,  and  amendments  of  that  session 
superseded  the  Codes. 

3  280.  The  expenses  of  the  referees,  including  those  of 
a  surveyor  and  his  assistant  when  employed,  shall  be 
ascertained  and  allowed  by  the  court,  and  the  amount 
thereof,  together  with  the  fees  allowed  by  law  to  the  ref- 
eroes,  and  s^ich  attorney's  fees  expended  for  the  common 
ben^t,  both  for  plaintiff  and  defendants,  as  the  Court  shall 
deem,  just  and  proper ^  shall  be  apportioned  among  the  dif- 
ferent parties  to  the  action. — Amendment  of  March  4tiL 
18T2.    Stat.  1871-72,  p.  230.] 


072  COMMZSSIONZBS  OF  THE  SUPSEHE  COUBiT. 


An  Act  to  provide  far  the  appointment  hy  the  Supreme  Court 
of  three  Commissioners,  to  he  known  as  Commissioners  of 
Oie  Supreme  Courts  and  to  appoint  a  Secretary  therefor, 
to  relieve  said  Court  from  the  overburdened  condition  of  its 
calendar,  and  to  provide  for  the  compensation  of  said  Comr 
missioners  and  Secretary, 

Section  1.  The  Supreme  Court  of  the  State  of  Califor- 
nia, immediately  upon  the  taking  effect  of  this  Act,  shall 
appoint  three  persons  of  legal  learning  and  personal  ^rorth 
as  Commissioners  of  said  Court.  It  shall  be  the  duty  of 
said  Commissioners,  under  such  rules  and  regulations  as 
■aid  Court  may  adopt,  to  aid  and  assist  the  Court  in  the 
performance  of  its  duties,  and  in  the  disposition  of  the 
numerous  causes  now  pending  in  said  Court  undetermin- 
ed. The  said  Commissioners  shall  hold  office  for  the  term 
of  four  years  from  and  after  their  appointment,  during 
which  time  they  shall  not  engage  in  the  pr  ictice  of  the 
law.  They  shall  each  receive  a  salary  equal  to  the  salary 
of  a  Judge  of  said  Court,  payable  at  the  same  time  and  in 
the  same  manner.  Before  entering  upon  the  discharge  of 
their  duties  they  shall  each  take  an  oath  to  support  the 
Constitution  of  the  United  States  and  the  Constitution  of 
the  State  of  California,  and  to  faithfully  discharge  the  du- 
ties of  the  office  of  Commissioner  of  the  Supreme  Court  to 
the  best  of  their  ability.  The  said  Court  shall  have  power 
to  remove  any  and  ah  members  of  said  Commission  at  any 
time  by  an  order  entered  on  the  minutes  of  said  Court, 
and  all  vacancies  in  said  Commission  shall  be  liHed  in  like 
manner. 

Sec.  2.  Upon  the  appointment  of  said  Commissioners, 
as  in  this  Act  provided,  said  Court  is  hereby  authorizeil 
t«)  appoint  a  Secretary  for  such  Commission,  who  sin  11 
hold  office  during  the  pleasure  of  the  Court,  not  to  exceed 
the  term  of  said  Commission,  and  who  shall  have  a  salary 
of  two  hundred  dollars  per  month,  payable  at  the  same 
time  and  in  the  same  manner  as  said  Commission. 

Sec.  3.  The  sum  of  forty  thousand  eight  hundred  dol- 
lars is  hereby  appropriated  out  of  any  money  that  is  or 
may  be  in  tlie  General  Fund  not  otherwise  appropriated, 
for  the  purpose  of  paying  the  salary  of  said  Commission 
and  Secretary,  for  the  thirtv-sixth,  thirty-seventh,  and 
thirty-eighth  fiscal  years;  and  the  Controller  is  authorized 
to  draw  monthly  v\  arrants  upon  the  Stat«  Treasury  in  fa- 
Tor  of  said  Commissioners  and  Secretary,  in  the  sum  of 
five  hundred  dollars  for  each  of  said  Commissioners,  and 
in  the  sum  of  two  hundred  dollars  for  said  Secretary. 
^Approved  March  12, 1885.] 
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An  Act  to  facilitate  the  giving  of  bonds  required  by  law. 

Section  1.  Whenever  any  person  who  now  or  hereaf- 
ter may  be  required  or  permitted  by  law  to  make,  exe- 
cute, and  give  t.  bond  or  undertaking,  with  one  or  more 
sureties,  conditioned  for  the  faithful  performance  of  any 
duty,  or  for  tlie  doing  or  not  doing  of  anytliingin  said 
bond  or  undertaking  specified,  any  head  of  department, 
Board,  Court,  Judge,  officer,  or  other  person  who  is  now, 
or  shall  hereafter,  be  required  to  approve  the  sufficiency 
of  any  such  bond  or  undertaking,  or  the  sureties  thereon, 
may  accept  as  sole  and  sufficient  surety  on  such  bond  or 
undertaking,  any  corporation  incorporated  under  the  laws 
of  any  State  of  the  United  States  for  the  purpose  of  mak- 
ing or  guaranteeing  bonds  and  undertakings  required  by 
law,  and  which  shall  have  complied  with  all  the  require- 
ments of  the  laws  of  this  State  regulating  the  admission  of 
such  corporation  to  transact  such  business  in  this  State; 
and  all  such  corporations  are  hereby  vested  with  full 
power  and  authority  to  make  and  guarantee  such  bonds 
and  undertakings,  and  shall  be  subject  t>  all  the  liabilities 
and  entitled  to  all  the  rights  of  natural  persons  sureties 

Sec.  2.  It  is  further  provided,  that  the  guaranty  of  any 
such  compnny  shall  not  be  accepted  by  heads  of  depart- 
ments or  others  as  provided  in  section  one  of  this  Act, 
whenever  its  liabilities  shall  exceed  its  assets,  as  ascer- 
tained in  the  manner  provided  in  section  three  of  this 
Act. 

Sec.  3.  Whenever  the  liabilities  of  any  such  company 
shall  exceed  its  assets,  the  Insurance  Commissioner  shall 
require  the  deficiency  to  be  paid  up  within  sixty  days,  and 
if  it  is  not  so  paid  up,tlien  he  shall  issue  a  certificate  show- 
ing the  extent  of  such  deiicienoy,  and  he  shall  publish 
the  same  once  a  week  for  three  weeks,  in  a  daily  San 
Francisco  paper,  and  thenceforth,  and  until  such  defic- 
iency is  paid  up,  such  company  shall  not  do  business  un- 
der the  provisions  of  this  Act.  And.  in  estimating  the 
condition  of  any  such  compRUv,  under  the  provisions  of 
this  Act,  the  Commissioner  shall  allow  as  assets  only  such 
as  are  authorized  under  existing  laws  at  tlie  time  and 
shall  charge  as  liabilities,  in  addition  to  eiglity  per  cent, 
of  the  capital  stock,  all  outstanding  indebtedness  of  the 
company,  and  a  premium  reserve  equal  to  fifty  per 
centum  of  the  premiums  charged  by  said  company  on  all 
risks  then  in  force.  Nothing  herein  contained  shall  apply 
to  bonds  given  in  criminal  cases.  [In  eifect  March  12, 
1885.] 


672b  LIENS  ON  THBESHINQ  MACHIKB& 


An  Act  to  secure  the. wages  of  persons  employed  as  laborers 

on  threshing  ma<;hines. 

Section  1.  Every  person  performing  work  or  labor  of 
any  kind  in,  with,  abont,  or  upon  any  threshing  machine, 
the  engine,  horse-power,  wagons,  or  appurtenances  there- 
of, while  engaged  in  threshing,  shall  have  a  lien  upon  the 
same  to  the  extent  of  the  value  of  his  services. 

Sec.  2.  The  lien  herein  given  shall  extend  for  ten  days 
after  the  person  has  ceasedsach  work  or  labor. 

Sec.  3.  If  judgment  shall  be  recovered  in  any  action  to 
recover  for  said  services  for  work  or  labor  performed,  and 
said  property  shall  be  sold,  the  proceeds  of  such  sale  shall 
be  distributed  pro  rata  to  all  judgment  creditors  who 
have,  within  ten  day&,  begun  suits  to  recover  judgments 
for  the  amount  due  themior  such  work. 

Sec.  4.  The  lien  shall  expire  unless  a  suit  to  recover 
the  amount  of  the  claim  is  brought  within  ten  days  after 
the  party  ceases  work.    [Approved  March  12th,  1885.] 
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An  Act  to  provide  for  tlte  appomtment  ly  the  Supreme  Court 
of  five  Commissionera,  to  be  known  as  Commissioners  of  the 
Supreme  Court,  and  to  appoint  a  Secretary  therefor y  to  re- 
lieve McAd  Court  from  the  overburdened  condition  of  its  oaJr- 
endar^  and  to  provide  for  the  compensation  of  said  Commit-' 
sionera  and  Secretary,  and  to  appropriate  mxmey  therefor, 

Sectidn  1.  The  Supreme  Conrt  of  the  State  of  California 
fihall  immediately  upon  the  expiration  of  the  term  of  office 
of  the  present  Sopteme  Gonrt  Commissieiiers  appoint  five 
^rsons  of  legal  learning  and  personal  worth  as  Commis- 
sioners of  said  Conrt.  It  shidl  be  the  duty  of  said  Commis- 
sioners, under  snch  rules  and  regulations  as  said  court  may 
adopt,  to  assist  in  the  performance  of  its  duties  and  in  the  dis- 
position of  the  numerous  causes  now  pending  in  said  Court 
undetermined.  Tiie  said  Commissioners  shall  hold  office  for 
the  term  of  four  years  from  and  after  their  appointment^  dur- 
ing which  time  they  shall  not  engage  in  the  practice  of  the 
law.  They  shall  each  receive  a  salary  equal  to  the  salary  of  a 
Judge  of  said  Conrt,  payable  at  the  same  time  and  in  the*  same 
manner.  Before  entenng  upon  the  discharge  of  their  duties 
the^  shall  each  take  an  oath  to  snpport  the  Constitution  of  the 
United  States,  and  the  Constitution  of  the  State  of  California, 
and  to  faithfully  discharge  the  duties  of  the  office  of  Commis- 
sioner of  the  Supreme  Court  to  the  best  of  their  ability.  The 
said  Conrt  shall  have  power  to  remove  any  and  all  meuibers  of 
said  Commission  at  any  time  by  an  order  entered  on  the  min- 
ates  of  said  Court,  and  all  vacancies  in  said  Commission  shall 
be  filled  in  like  manner. 

Sec.  2.  Upon  the  appointment  of  said  Commissioners,  as  in 
this  Act  provided,  said  Court  is  hereby  authorized  to  appoint 
a  Secretary  for  such  Commission,  who  shall  hold  office  during 
the  T>lea8ure  of  the  Court,  not  to  exceed  the  term  of  said  Com- 
mission, and  who  shall  have  a  salary  of  two  hundred  dollars 
per  month,  payable  at  the  same  time  and  in  the  same  manner 
as  said  Commission. 

Sec.  3.  The  sum  of  sixty-seven  thousand  seven  hundred 
dollars  is  hereby  appropriated  out  of  any  money  that  is  or  may 
be  in  the  State  Treasury  not  otherwise  appropriated,  for  tho 
purpose  of  paying  the  salary  of  said  Commission  and  Secre- 
tary for  the  remainder  of  the  fortieth  fiscal  year  and  for  tho 
forty-first  and  forty-second  fiscal  vears;  and  the  Controller  is 
hereby  authorized  to  draw  monthly  warrants  upon  the  State 
Treasury  in  favor  of  said  Commissioners  and  Secretary  in  the 
sum  of  five  hundred  dollars  for  each  of  said  Commissioners* 
and  in  the  snm  of  two  hundred  dollars  for  said  Secretary. 

Seo.  4.  This  Act  shall  take  effect  from  and  after  its  passage, 

[Approved  February  15, 1889.] 
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p.  18. 

References  In  Table  are  to  sections  of  Code  of  Ciyll  Procedure  as 
originally  enacted. 

g  8. 

Add  these  citations  to  first  note  :  56Cal.2g7;  50  CaL  289 ;  63  CaL  2U. 
Retboactivic— S2  Cal.  297  (instead  of  293). 
RBTBOA.CTIVK  Statutks  —  see  2  1850  n. 

LiBEBAI.  l2]^TEBFBSTATION  OF  Coss  — 61  CaL  214,  ^6 ;  64  CaL  430. 

i  8. 
Pexdixo  Actions — 23  Cal.  40  (instead  of  47). 

Omit  cross-reference  to  {  361. 

"  This  Codk  "  covers  amendments  thereof,  such  as  that  requiring 
payment  of  taxes  for  adverse  possession,  63  CaL  265. 

i  11. 

Monday  following  first  day  of  January  as  holiday,  63  Cal.  347. 

§  12. 

Computation  of  Time— including  last  day,  61  Cal.  332.  Bxclnd- 
ing  last  day,  when  a  holiday,  63  Cal.  347. 

BcNOAY— 57Ca].  331;  61  CaL  498.  Supreme  Court  can  order  cas& 
heard  in  bank  on,  63  Cal.  420. 

§  15. 

Joint  Authobit y — Talcott  v.  Blanding,  54  CaL  289. 

Majority  of  Quorum— of  supervisors  may  act,  63  Cal.  257. 

Repbals  GENEBALiiY  —  noto  should  read :  8  Cal.  377 ;  19  CaL  601 : 
20  Cal.  95;  40  CaL  410;  41  CaL  435  ;  46  CaL  97  :  64  Cal.  301. 

Repeals  by  Implication  —  Add :  39  CaL  3 ;  40  Cal.  419 :  46  CaL  97; 
49  Cal.  273  ;  57  CaL  104  ;  53  Cal.  663  ,*  63  CaL  459 ;  6  West  C.  Rep.  827. 
628 ;  6  West  C.  Rep.  126. 


679  •  ADDinONAIi  NOTES. 

2}  8a-804. 

Comprising  Part  I.  of  this  Code,  entirely  re-constmcted  by  amend- 
Ibents  of  1880.  All  sections,  unless  otherwise  noted,  went  into  effect 
sixty  days  after  AprU  1, 1880. 

i  88. 

JUBISDICnON. 

AcQUiBi3> — how,  60  Cal.  296, 901. 

AeKBJElCENT  AS  TO  —  60  CaL  619L 

Amount — 60  CaL  427. 

Appkabakce  —  60  CaL  296L 

CoNSUii  —  of  foreign  government,  over,  5  "West  C.  Bep.  217. 

CO-OBBXKATB  — 68  CaL  403. 

£QniTT— 56  CaL  619 ;  57  CaL  447 ;  68  CaL  400, 504 ;  60  CaL  600 ;  61  Cal 
212, 282  ;  8  Pac.  C.  L.  J.  1044  (fraud). 

HXTXNT— 62  Cal.  524. 

IxTXBVSNTiOK — permitting  ^ves,  61  Cal.  556. 

Unitbd  States  Courts  GiarEBAiiiiY— 61  CaL  489  (none  over 
estate  of  bankrupt  acquired  after  filing  of  petition). 

§  48. 

Causs  MA.T  BK  Ressard— Former  opinion  not  an  adjudication 
on  point  not  touched  on  rehearing,  61  Cal.  48L 

i  50. 

Hyatt  V,  Allen  has  since  been  reported  In  54  CaL  353. 

OBiGiNAii  JuBiSDiCTTON— not  to  try  title  to  an  office,  62  Cal.  606. 
Nor  to  issue  mandamus  or  other  prerogative  writ  refused  on  the 
merits  by  Superior  Court,  62  CaL  41 ;  and  see  as  to  certiorari,  62  Cal. 
17a. 

>CAin>Aicus — 62  CaL  40 ;  5  West  C.  Bep.  588. 

Cebtiobari  —  62  CaL  179. 

AfpeiiI^te  Powers  —  not  to  be  aided  by  stay  of  Injunction  pend- 
ing appeal,  64  CaL  424. 

Writs,  Certaik,  AboIjTshed— note  should 'read:  Scire  faeUUt 
i  802  ;  ne  exeat,  49  CaL  466,  and  1 478. 

i  62.        • 

Afpeu^tk  Jurisdicttok— in  cases  of  mandamas,  64  Csd.  474. 

SuBD.  2.  No  JuRisDicTioM-  —  Where  no  title  or  possession  of  realty 
Involved  nor  requisite  amount,  63  Cal.  11.  Demand  —  not  recovery 
below,  is  test,  60  CaL  653. 

Amount  —  $180  in  Justice's  Court  insufficient,  2  West  C.  Bep.  376^ 

8uBD.  4.  Spectal  Procexdinqs— swamp  land  appeals  no  Juris- 
diction, 69  Cal.  554. 

SuBD.  5.  Court  of  Becord— Immaterial  that  lower  court  lacks 
Jurisdiction,  61  CaL  141.  Feix)ny— no  Jurisdiction  of  affirmation  in 
Superior  Court  of  police  court  Judgment  for  misdemeanor,  with  flae 
of  960, 2  West  C.  Bep.  287. 

OtfzciaIi  Derelxction— Jurisdiction  over  case  of,  60  CaL  113, 11& 
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;  68. 


ArFiBMnro  JuDOHBXT  — 61  CaL  620 :  63  Cal.  824 ;  8  Pac.  C.  L.  J.  I6B. 
170, 680 ;  1  West  G  Bep.  485.  ^^ 

CoBBScn^a  Judgkbnts— Beed  v.  AlllBon,  54  Cal.  488. 

Dbcision — time  for  filing,  62  Cal.  612.  Where  court  equally  divided 
8  Pac.  C.  L.  J.  28 ;  same  case  in  bank,  62  CaL  680. 

Ebrobs— without  injury,  62  CaL  164,  175;  6  West  C.  Bep.  880:  S 
West  C.  Bep.  132. 

Evidence— confllctlngr,  61  CaL  217;  63  CaL  84S,  571 ;  64  Cal.  87;  1 
West  C.  Bep.  343  ;  5  West  C.  Bep.  880 ;  6  West  C  Bep.  132. 

INTKXDMENTS  —  all  in  favor  of  proceedings  below.  See  IHiilNps  v^ 
Lowrey,  54  CaL  684  ;  58  CaL  87 ;  60  CaL  6 ;  60  CaL  617 ;  62  CaL  220,  MQL 
841,  603 :  64  Cal.  462.  OontrOf  generally  see  64  CaL  456  ;  as  to  inferior 
courts,  see  £z  parte  Kearny,  o5  CaL  211 

Law  of  thb  Casb— Thompson  v.  Felton,  54  Cal.  547 ;  66  Cal.  142. 
466 ;  60 CaL  26. 181, 273]  ei  Cal  .m, 230;  62  CaL  386;  63  Ool  78, 623;  64 
CaL  455, 613 ;  6  West  a  Bep.  163. 

HoDimxo  JuDoinEXT— Bent  v,  Holbrook,64  CaL  145;  Kelly  v. 
McKibben,  54  CaL  192 ;  Hib,  (5.  <ft  L.  Soc.  v.  Fella,  54  CaL  608  ;  65  CaL 
49;  67 CaL  435;  63 CaL 485;  4  West  C.  I^ep.  616. 

Nsw  Triai.-- ordering  on  renewal  of  Judgment,  60  CaL  471,  Sus> 
taining  on  different  ground  from  oourt  below,  en  Cal.  300. 

OFimoira  —  64  CaL  92. 

Points—  raising  below,  56  CaL  612 ;  58  CaL  93  ;  62  CaL  286 ;  63  CaL 
812 ;  4  W«Bt  C.  Bep.  223. 

Pbbsxtmfttoxs — 60  CaL  381, 617 ;  61  CaL  377 ;  63  Cal.  340, 503. 

Bbcord — as  confirming  review,  Conner  v.  Blndworth,  54  Cal.  635;  56 
Cal.  338, 632 ;  67  Cal.  234. 2& ;  68  CaL  12, 18 ;  60  CaL  301, 302 ;  60  Cal.  93  : 
61  CaL  107  ;  64  Cal.  92,  504. 

BxcoBDS  —  verity  of,  60  CaL  28L 

BsacAKDiKa— for  further  proceedings,  Hib.  S.  <fi;  L.  Soc.  v.  FeDa, 
64  CaL  698  ;  65  CaL  197;  57  CaL  435;  59  CaL  181, 182 ;  3  West  C.  Bep.  m 

Bevisbsino  Judgment  ~  50.  CaL  584 ;  1  West  C.  Bep.  343 ;  6  West  C 
Bep.l58w 

St  ABB  Dbcibis — see  63  CaL  582. 

?  84. 

HABEAS  COBFUSi 

OsNEBAiXT— Ex  parte  Hung  Lin,  54  CaL  102  ;  Ex  parte  Ellis,  54 
CaL  204 ;  Ex  parte  Cuirke,  54  Cal.  412 ;  Ex  parte  Cohn,  55  Cal.  193 :  Ex 
parte  Kearny,56 Cal. 212 ;  50 CaL  406 ;  62  CaL  528  ;  64  CaL  29, 431 ;  8 Paa 
C.  L.  J.  213;  1  West  a  Bep:  486. 


65. 

Babbs  of  Section— Const.  OaL  art  ^  1 8. 
CosiBTBUCTioN— People  V.  Colby,  54  CaL  184. 

No  Additionaii  Jtri>oE  fob  Mono  Cottntt  since  repeal  by  aot 
In  Stats.  1883,  p.  41,  pocket  ed.,  of  act  in  Stats.  1880,  p.  335,  Baa.  ed. 

i  67. 

PowEB  OF  Sttpebiob  Covbt  Jusom  In  Ban  Frandspo:  not  to 
appoint  Police  Commrs.,  64  CaL  878. 


Q72  g  ADDIZIOKMi  KOXBSt 

§  71. 

Add  to  notet  5  West  O.  Rep.  179. 

I  78. 

Add  to  first  note :  4  West  C.  Rep.  46, 47. 
Tkbmb— Stewart  v.  Mahoney  Hg.  Co.  54  Cal.  1^ 

}  76. 

StnsD.  1.    In  OsNiGKAi.— 60  Cat  600;  64  Cal.  43&    Frand,  8  Pac.  C. 
L.  J.  1044. 

SiTSD.  3.    Ahoukt  —  68  Cal.  99  ;  64  Cal.  287 ;  3  West  C.  Rep.  295 ;  6 
West  C.  Rep.  127. 

DIVORCE. 

Ai>ici8aiONS— see,  also,  Civil  Code,  {  190. 

AI.IMOKY  — 62  Cal.  384  ;  50  Cal.  418  ;  60  CaL  626. 

CoMPiJiiNT— Haskell  v.  Haskell,  54  Cal.  262.    Cross-complaint,  58 
CIO.  239. 

Cbo88-Suit  — pending  appeal,  8  Pac.  C.  L.  J.  1004. 

FBAin>ni.EKT — 65  CaL  384. 

GaoiTKDS— Haskell  v.  Haskell,  54  Cal.  262.    Drunkenness,  62  CaL 
rn.    Cruelty,  54  CaL  262 ;  62  CaL  466. 

Pbopkbtt— division  of,  55  CaL  318  ;  60  CaL  580. 

Tbia.i<— not  by  Jury,  as  of  right,  64  Cal.  266. 

Revikw— note  should  be  followed  by  line  of  separation  from  those 
below. 

AsmnruaafT  of  Makbiagk— {{  80-86  of  Civil  Code. 

SuBD.  S.    Quo  Warranto— restored  after  abolition,  see  {  802  n. 
Is  remedy  for  usurpation  of  office,  63  CaL  SOi. 

8TJFER6EDED  COURTS.    (Jurisdiction.) 

KiTNTcrPAl.  COTTBT  OF  APPEAI^  — 60  Cal.  296,  301;  63  CaL  681,  684 ; 
1  West  C  Rep.  876. 

DisTBiCT  Courts— 57  CaL  447 ;  68  Cal.  887 ;  60  Cal.  600. 

County  Courts— 61  Cal.  438. 

Pbobatb  Courts— 57  Cal.  447 ;  68  CaL  387 ;  60  CaL  600 ;  68  CaL  80, 
467. 

i  78. 

Pbotibo— concerning  real  estate  snitfl.  follows  Const.  Cal.  art  6, 
>  5 ;  isprospective  in  its  operation,  68  CaL  90 ;  50  Cal.  400 ;  4  West  C.  > 
Rep.  622 ;  is  inM>plicable  to  action  for  removal  of  trustees,  and  for 
receivers,  etc,  64  CaJL  345 ;  and  to  trust  on  real  and  personal  estate. 
4  West  C.  Rep.  142. 

I  79. 

Second  note  should-  read:.  Bee'}5S;.64  CaL  184,844 ;  67  CaL  541;  58 
CaL  90  (followed  69.  Gal.  400). 

i  85. 

EuBCTzoir  or  Justicxs— time  of,.68  CaL.589,.674.. 
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i  108. 

Skction  Constittttionai.— 58  CaL  558, 572, 576 ;  58  CaL  599. 

Ei.]fiCTiON  OP  JuSTiCBS— 58  CaL  559,  574.    Salary,  58  Cal.  S74,  5911. 
Office,  38  Cal.  574. 

Justices  in  Citib8  ob  Towks— Jurisdiction  and  compensatloB, 
Stats.  1883,  pocket  ^.,  p.  42. 

?  110. 

Two  Ycars*  Tkbic— of  Justices  of  the  Peace :  provision  constita- 
tlonal,  4  West  C.  Bep.  1S&. 

Jttdiciai.  Offickbs— in  constitutional  sense,  Justices  of  the  Peace 
are,  55  CaL  611 ;  S8  Cal.  559 ;  and  see  58  Cal.  574. 

I  118. 

Suit  AoAiifST  Stockhold'er— Jurisdiction  where  claim  of  indi- 
vidual liability  less  than  $300, 64  Cal.  383. 

Snen.  1.    Scm  Glajocsd— 00  CaL  427. 

SuBD.  2.    BxAL  Pbopkbty— title  or  right  of  possession  involved^ 
56  CaL  630. 
SuBD.  3.    Rkpucyin — value,  55  CaL  2CB. 

§  118. 

SuBD.  1.  FoRCTBiii:  Entry  ant>  Dktaini:b— like  proviatons, 
{ 1163 ;  generally,  {{  1169,  et  teq. 

SuBD.  2.    Libns — for  salaries  and.wages,  {{  1204-1207. 

CrimtnaIj  JuTtiSDiCTJON  —  J^lademecmoTt  60  CaL  104,  153.  Assenilt 
with  deadly  weapon,  3  West  C.  Rep.  438.  In  eUy  of  Sau  Jose,  pos- 
sessed by  Justices'  Court,  4  West  C.  Rep.  104. 

i  128. 
C0NTEMi>T~-Ex  parte  Cohn,  55CaL  193 ;  64  CaL  342. 

§  129. 

Bulbs,  Genkbaixy— in  Supreme  Court,  waiver,  Pickett  f.  Wal- 
lace, 54  CaL  147.  Finality  of  decision.  Reed  v.  Allison,  54  CaL  48*. 
Power  to  ratify  procedure  below,  56  CaL  173.  In  lower  eourU  no  ju«(i- 
clal  notice  of  Superior  Court  rules,  60  CaL  866, 967  (citing  32  Cal.  653 ; 
48  CaL  178). 

SUPREME  COURT  RULES  (Jan.,  1880). 

.  New  Rules —64  CaL  636.  (Alterations  in  notes  should  be  made  to 
correspond.) 

Bbiefs— no  extensions  of  time  for,  and  seel  West  C.  Rep.  43. 

DisscissAL  OF  Appeal— to/i«n  transcript  not  filed  in  time,  ITill  v.  Fln- 
nigan,  54  Cal.  311 :  60  CaL  234,  602 ;  1  West  C.  Rep.  467.  Clerk's  Cf  rUfl- 
cate  on  motion  for,  54  CaL  147,  236,  275,  583  (comprising  unreported 
cases  cited) ;  62  Cal.  561 ;  11  Pac.  C.  L.  J.  539.  On  other  irrounds^  gen- 
erally, Reed  v.  Allison,  54  CaL  489.  By  ttipulationj  or  where  absence 
of  error  conceded,  8  Pac  C.  J.  L.  26L 

Papeb— or  document,  inspection  of.  People  v.  Center,  54  Cal.  236. 

Points— and  authorities  printed  generally.  54  Cal.  483,  G04  (com- 
prising cited  cases  since  reported) ;  1  west  C.  Rep.  45, 4S5w 
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2  189  (Con tinned). 
8srrTi.sMBNT— of  bill  of  exceptions,  etc.,  see  68  Gal.  62L 

Trakscript— error  or  defeat  in,  People  v.  Center,  54  Cal.  236 ;  Hill 
V,  flnnigan,  54  Cal.  311.  IHling  and  serving,  time  limited  for,  54  Cal. 
SIL  480, 304  (comprising  unreported  cases  cited) ;  60  Cal.  602 ;  11  Pac. 
C.  li.  J.  539;  extension  of  time,  57  Cal.  140;  60  Cal.  602;  62  Cal.  37. 
Indext  alphabetical,  4  West  C.  Kep.  102.  Bides,  violation  of,  Douglas 
V.  Fulda,  54  CaL  588.  Serving,  not  oefore  printed,  62  Cal.  145.  Unau- 
thenttcated  papers,  57  Cal.  242. 

Writs —prerogative,  application  for,  62  Cal.  40. 

§  184. 

Twrntpy-Sbconb  Day  of  Pkbbuaby— not  non-judicial  day  before 
amendment  of  1880,  57  Cal.  406 ;  and  Jury  may  be  discharged  on,  4 
West  C.  Bep.  46. 

SuPRRMR  Court  Always  Opkn'— and  may  on  Sunday  order  case 
heard  in  banic,  63  Cal.  420. 

§  166. 

pQ-WER  AT  Chaxbbbs,  Gekrr ALLY — To  appoint  receiver,  60  CaL 
227.   To  give  leave  to  renew  denied  motion,  63  CaL  444. 

2  170. 

Surd.  L    Party  or  Intrbrstkd— 58  CaL  322 ;  64  CaL  300. 

8uBD.  2.    Rklatko  — when  not,  56CaL  624. 

Surd.  3.  Judge— disqualified  if  previously  employed  in  matter, 
60  CaL  130 ;  but  not  if  engaged  in  another  similar  but  not  identical 
action,  6  West  a  Rep.  216. 

?171. 

AjdEKDiTENT  OF  1881— inserted  "  or  County  Clerk,"  and  clause  as 
to  land,  pension,  or  patent  agent. 

2  178. 

CoKTEifPT— Judicial  officer  not  civilly  liable  for  maliciously  pun- 
ishing conduct  as,  57  CaL  555. 

2  182. 

Motion  for  New  Trial— not  to  be  renewed  after  denial,  61  CaL 
194. 

i  187. 

Suitable  Mode  of  Procbbdino— adopted,  as  interlocutory  de- 
cree in  equity,  6:^  Cal.  507. 
Jurisdiction— generally,  alphabetically  considered,  {  33  n. 

2  182. 

Grand  Juror  not  Civilly  Liable— for  official  arMon,  56  Cal.  65. 

i  188. 

Surd.  4.  Not  on  Assessment  Boll— 34  CaL  672.  Waiver  of  ob- 
jection in  criminal  case,  58  CaL  266.  Objection  not  ground  for  new 
trial,  etc.,  4  West  C  Bep.  382. 

2  204. 

Order  Dbsignatino- estimated  number  of  Jurors,  56  CaL  36. 


•  ASDmOHAL  trOTBB. 

209. 

JuBT  Box— was  term  used  before  amenOment  operative  in  1882, 
»CaLaeL 

;  211. 

Whsthbb  fob  OBAin>  ob  TbiaIj  JnBOBs— was  phraseology  of 
first  line  before  amendment  for  1882, 56  Cal.  88. 

SuBSTAXTiAii  CoMPUAXCB— with  this  and  next  section,  2  West  C 
Kep.  70. 

i  215. 

Pbbbencx  or  thb  Coubt — 55  CaL  482. 

8UB8TAKTIAX.  CoMFLiAKCB — wlth  thls  and  last  sectlou,  2  West  C. 
Bep.  70. 

i  219. 

Stats  Datb  of  Obdbb— omission  not  fatal,  57  CaL  124. 

i  225. 
Spbciai.  Juby— People  v.  Ah.  Chnng.  54  Cal.  896  ;  89  Cal.  882. 

i  242. 

Grakd  Jubobkot  IjIabub  to  Civil.  Suit— for  official  actlJD,S8 
Cal.  65. 

g  259. 

Bbcbivsb  —  court  commissioner  has  no  power  to  appoint,  SB  CaL 
827. 

?  270. 
■    SiecTiox  IMFROPBBI.Y  Isn>BXBi> — as  {  272. 
i  271. 

Section  Imfbopbbiy  Inbbzbb  —  as  {  273. 
i  272. 

SBCTIONT  IlCPBOPKBLY  Indsxbd  —  ss  {  274. 

g  273. 

Bepobt  as  Evidbm-ck— People  v.  Lee  Fat,  54  CaL  627. 
Section  iMPBOPEBiiY  Ikdexed— asS.270. 

'4  274. 

Head-note— should  now  read:  Compensation. 

Section  Impbopbbly  Indexed  —  as  {  271. 

Amendment  of  1885— provides  for  salary  Instead  of  other  fonxu 
of  compensation,  and  generally  re-constructs  section. 

Prior  to  Such  Amendment  — provisions  of  section  held  foap- 
plicable  to  compensation  of  short-hand  reporters  employed  by 
jnagistrate  in  criminal  case,  see  57  Cal.  652 ;  and  costs  or  transcrip- 
tion held  not  recoverable  where  not  caused  by  taking  the  appeal,  W 

Cal.  5n0. 

Appucation  to  Supebiob  Coubts  in  San  Fbancisco— of  pro- 
visions for  fees  in  criminal  cases,  in  section  before  amendments  of 

1885,-  or  In  like  prior  statutes  made  In  64  CaL  ^8. 
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i  275. 
WoscEx  AS  Law  Studbnts— Eoltz  v.  Hoge,  54  Cal.  28.  • 

g  »79. 

Pboduction op  L1CEN8K,  BTc— continued  membership  of  extra 
State  bar  required,  61  Cal.  122. 

i  882. 

COMPENSATION'— Payment  to  one  member  of  firm  sufficient,  63 
CaL5L 

SuBDS.  3, 7  —  Walker  v.  Felt,  M  CJal.  386. 

J  889. 

SuBD.  I.  STiPin.ATiON8— generally,  Walker  v.  Felt,  54  Cal.  386; 
55  Cal.  508 ;  60  Cal.  819. 

Ao^cissioNS  AND  CONSENTS  —  Prestoo  V.  Eureka  A.  S.  Co.  54  CaL 
laa;  Coxmiff  V.  Kahn,  54 CaL  283;  58  Cal.  185. 

SuBD.  2.    CoMPBOidSB — 4  West  C.  Bep.  354. 

i   884. 

Ix  AN  Action  ob  Spbcial  Proceeding'—  but  not  In  a  criminal 
case,  62  CaL  490. 

SVBD.  2.     ASBOCIATINQ  ATTORNEY  —  55  Cal.  443. 

g  285. 

ATTORNEY  OF  Kecobd— Prestou  V.  Eureka  A.  S.  Co.  54  Cal.  196: 
55  CaL  443.  Waiver  of  objection  concerning  notice  of  substitution,  56 
Cal.  372, 489. 

2  887. 

UnpbopessionaIj  Conduct— 55  Cal.  472  ;  61  CaL  128 ;  8  Pac.  C.  L.  J. 
102, 631, 852 ;  2  West  C.  Bep.  733 ;  4  West  C.  Bep.  608. 

§  888. 

Convict  .      .  .* 

ment  of  conviction  pending,  5  west  C.  Bep.  364. 

§  880. 

Section  Cited— 58  CaL  4L 

g  291. 
Verified  by  the  Oath  of  Soke  Pbbson— 58  Cal.  4a 

i  299. 

Disbarbino— 55  Cal.  472, 

§  304. 

Bkceivebs— not  to  be  appointed  by  court  oommlssloner,  86  CaL 
flS7. 

p.  111. 

II.   Tdce  of  CoHKENciNO  CivrL  AcTi02ra.-{(  812-863  (Instead  of 

W). 


Conviction— {287,  subd.  1;  8289;  not  where  appeal  from  judg- 
*  "'     ,5  West  C. 
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§  812. 

.•Scopx  OF  Statutb — Grant  v.  Burr,  54  CaL  296. 

AccRUiNO  OF  Causs  of  Action  —  Generally^  Wolf  v.  Marsh,  54 
Cal.  228 ;  Trenoath  v.  Farrlngton,  54  Cal.  273.  Suspemion  of  statute,  63 
Cal.  618.  EquUy,  8taU  demands^  Harris  v.  HUlegass,  54  Cal.  463 ;  58 
CaL  37L  Entnuted  property,  60  CaL  14a  Other  medal  comm— mall- 
clous  Injunction,  66  Gal.  124.  Injunction  bond,  63  Cal.  170.  Municipal 
bonds,  8  West  C.  Rep.  780.  Tax  collection  bond,  5  West  C.  Rep.  15& 
Land  adversely  claimed,  64  CaL  608.  Insolvent  corporation  agaiiiBt, 
64Cal.  12L    Trust,  67  Cal.  388. 

LIMITATIONS  GENKRALLY. 
COBFOBATION  — Insolvent,  62  Cal.  448 ;  64  Cal.  121. 
MoRTOAOBS  — Foreclosure,  Wells  v.  Harter,  66  Cal.  342 ;  58  Cal.  147; 
64  Cal.  354.    Redemption,  60  CaL  662. 

Waivsb  of  Statxttk— unless  pleaded,  see  6  West  C.  Rep.  127. 
i  816. 

In  Rbspik;t  to  ant  Rbal  Pbopkbtt  — applies  to  suits  in  equity* 
6  West  C.  Rep.  150, 157. 

PcBUC— statute  does  not  run  against.  Rule  held  Inapplicable  to 
*  city  slip  lot,"  11  Pac.  a  L.  J.  248. 

AcCBUiNo  OF  Caubb  OF  ACTION —" right  or  title"  (In  subd.  1  of 
section)  means  cause  of  action,  6  West  C.  Rep.  160, 157. 

BwAHP  AND  OVEBFLOWED  Land— offcr  to  show  bar  of  statute 
held  properly  rejected,  63  Cal.  305. 

i  817. 

Limitation  on  Patknts— of  public  lands,  8  West  C.  Rep.  763, 787. 
g  818. 

Pleadino — 60  Cal.  828. 
;  Mexican  Gbants— 60  CaL  517. 

\    §  819. 
Section  Cited— 58  CaL  23. 

g  820. 

Adverse  Possession —65  Cal.  868,  872, 873, 633 ;  56  Cal.  76,  212 ;  57 
CaL  65, 108  ;  59  Cal.  664  ;  60  CaL  101 ;  61  Cal.  109, 157  :  63  Cal.  112, 150, 154, 
302, 404 ;  64  Cal.  609l    Effect  of  offer  to  purchase,  63  CaL  112, 150, 154. 

T1TI.EC0NFEBBED— by  adverse  holding,  56  CaL  73;  63  CaL  382. 
Adverse  holder  cannot  maintain  replevin  for  crops,  62  CaL  61S. 

Findings  in  Ejectment — 57  CaL  819, 617 ;  60  CaL  623. 

i  822. 

Genebaixt,  63  Cal.  160. 

Decbeb.  ETC.,  OF  Competent  Coubt  —  void  sheriff's  deed  enoogli, 
3  West  C.  Rep.  763w 

i  828. 

.  Advebse  Possession— see  8  821  n.  Requisites  of ,  63  CaL  586.  Not 
against  vendee  in  possession  with  right  of  specific  performance,  8 
west  C.  Rep.  577.  Title  to  lands  dedicated  as  public  street  cannot  be 
acquired  by,  3  West  C.  Rep.  408. 

Constbuctive  Possession —56  CaL  73. 

Pobtion  of  Fabm  ob  Lot  (Subd.  4) — 2  West  C.  Rep.  STL 
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I  825. 

Section  Generally— (printed  note)  Thompson  v.  Felton,  54  CaL 
547  :  55  Cal.  368»  373. 

Payment  of  Taxes —proviso  Inserted  by  amendment  of  1878  ;  not 
retroactive,  59  Cal.  288:  and  hence  did  not  prevent  reckoning  of  prion' 
adverse  possession,  63  CaL  261;  or  afifect  case  where  period  hac^ 
already  completely  run,  63  Cal.  393.  Requisite  to  sustain  adverse 
possession,  63  Cal.  261 ;  1  west  C.  Rep.  861 ;  and  immaterial  to  whom 
taxes  assessed,  3  West  C.  Rep.  428. 

Adverse  Possession  —  {|  321, 323,  notes.  Requisites  of,  63  CaL  586, 
595.    Plea  not  sustained,  63  CaL  9. 

§  328. 

Infant  —  61  CaL  557 ;  five  years,  4  West  C.  Rep.  425, 609. 

§  386. 

JcTDOicENT  OR  DECREE— cases  clted  in  note  ;  7  CaL  247  (instead  of 
747);  Trenouth  v.  Farrlngton,  54  Cal.  273;  Wheeler  v.  Bolton,  54  CaL 
302 ;  5  West  C.  Rep.  277. 

i   387. 

Promissory  Note  — Wolf  v.  Marsh,  54  Cal.  228  ;  Grant  v.  Burr,  54 
Cal.  298 ;  12  Pac.  C.  L.  J.  288 ;  5  West  C.  Rep.  892. 

Written  Obligations,  Generally- appeal  bond  for  use  and 
occupation,  4  West  C.  Rep.  90. 

§  388. 

Statutory  Liability  (Subd.  1)— 61  CaL  211 ;  2  West  C.  Rep.  772. 

Trespass  upon  Real  Property  (Subd.  2)  — 5  West  C.  Rep.  881. 

Taking  Goods  or  Chattels  (Subd.  3)  — covers  action  on  sheriff's 
bond  for  seizure  under  attaclimeut,  61  CaL-  21 L 

Conversion  etc.  (Subd.  8)— 55  Cal.  555;  11  Pac.  C.  L.  J.  356;  1 
West  C.  Rep.  876 ;  3  West  C.  Rep.  626. 

Fraud  or  Mistake  (Subd.  4)— allegation  of  discovery  sufficiency 
of,  56  CaL  89 ;  59  Cal.  281 ;  8  Pac.  C.  L.  J.  1044. 

3  389. 

Verbal  Obligation  or  Liability— 56  CaL  124;  57  CaL  209;  1 
West  C.  Rep.  575 ;  3  West  C.  R^p.  479. 

Extra  State  Instrument— 62  Cal.  145. 

Action  Against  Sheriff— see  Sharp  v.  Miller,  54  Cal.  329;  57 
Cal.  431 ;  61  Cal.  21L 

Ikjuby  Causing  Death— 61  Cal.  isa 

§840. 

Seduction  (Subd.  3)— but  not  where  minor  sues  for  her  own  se- 
dDctlon,  8  West  C.  Rep.  683w 

J848. 

Relief  not  Provided  for  — Wheeler  v.  Bolton,  54  Cal.  302;  68 
Cal.  372;  59  CaL  88. 

Equity  Stale  Demands— 58  Cal.  371,  872. 

Petition  for  Sale  of  Decedent's  Realty— not  barred  if  con- 
tinuation of  former  i>etitton,  60  CaL  645. 


AJDDIXIONAi;^  VOTES.  07S1I 


i  845 


Actions  by  or  for  State— as  for  delinquent  citj,  county,  and 
State  taxes,  2  West  C.  Bep.  772  (U.  S.  ar.  Ct.  Dlst.  CaL  May  5, 18M). 

i  848. 

Afpmcabujty  of  Sbction— to  suit  against  stockholder  for  Indi- 
vidual liability,  held  not  necessary  to  decide,  64  CaL  122 ;  tocozporate 
aasiernee  and  successor  <rf  a  savings'  banlc  sued  by  depoeltor»l  West 
C  Bep.  877. 

i  860. 

AmsNDSB  Covpiaint — new  cause  of  action  barred  in,  60  Gal.  525 ; 
63  Cal.  102:  61  Cal.  isa  But  substituting  real  name  of  fictitious 
defendant  does  not  change  cause  of  action,  63  CaL  118. 

Sttfplekbntal  Complaikt— does  not  prevent  bar  as  to  new 
parties  in  foreclosure,  88  Cal.  150. 

Issuanctb  of  Sttmmons— cross-reference  should  be  to  section  405 
Instead  of  406L 

i  851. 

Abskncx:— of  mortgagor,  not  available  to  subsequent  attachment 
creditors,  4  West  C.  Bep.  Wi 

Bbturn— 62  Cal.  150. 
i  852. 

Infant— Minor's  suit  for  her  seduction,  no't  barred,  8  West  C. 
Bep.  683. 

i  85a 

Staybd  bv  Injunction  —  held  not,  as  to  appeal  bond  for  use  and 
occupation,  4  West  C.  Bep.  90l 

Statutory  Prohibition— bankruptcyiperlod  of  suspension  by, 

Sot  reckoned,  Hoff  v.  Funkenstein,  54  Cal.  2S3,  Insolvency  of  ownei 
oes  not  postpone  suit  on  mechanic's  lien,  63  CaL  122.  Claim  against 
decedent's  estate,  time  of  bringing  action  suspended  after  allowancd 
by  administrator  until  rejection  by  Judge,  5  west  C  Bep.  8a2L  Minor 
heir  not  entitled  before  Code  to  sue  for  recovery  of  possession  of 
realty,  application  to,  61  CaL  600. 

i  859. 

Corporation  Stockholders— 50  CaL  645 ;  64  CaL  122. 

i  860. 

Written  Acknowledgment  —  must  be  direct  and  unqnalifledi 
66  CaL  374  ;  and  to  creditor  and  not  to  a  stranger,  64  CaL  SSSi. 

Benewal  of  Note— does  not  renew  mortgage,  Wells  v.  Barter, 
56  CaL  842 ;  when  extends  time  of  payment,  55  CaL  345. 

i  868. 

Special  Proceeding  of  a  Civtl  Natttre— may  possibly  cover 
sale  of  realty  in  probate,  55  CaL  587 ;  and  see  60  Cal.  648. 

2  867. 

BEAL  PABTY  IN  INTEBEST. 
Beneficiary- 61  CaL  333 ;  64  CaL  8SL 
Bonds — of  building  contractor,  60  CaL  531, 
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§  867  (Gontinned). 

CioBFOBATiOKs— 61  CaL^ni. 

Ck>uimBS— 63  CaL  409. 

G&ANTEBS—  1  West  C.  Rep.  285 ;  6  West  C.  Rep.  88a. 

Pbopu:— 67 CaL  586;  63 CaL  409. 

SuBSCBiPTiONS— to  rallroad,  61  CaL  61L 

PARTIES,  OENERAIXT. 

Pbomxbsobt  Notks— 5  West  C.  Rep.  222. 

AssiGNiOENT— account,  5  West  O.  Rep.  582.  Agent's  ratification 
of,  67  CaL  12.  Bank-book,  5  West  C.  Rep.  502.  Contract,  4  West  C. 
Rep.  419.  Judgment,  63  Cal.  546.  Note,  nou-negotlable,  6  West  C. 
Rep.  222,   Splitting  demands,  54  CaL  S78. 

NoTicB  OF  AssiomcENT— Jones  v,  ChaUaot,  55  CaL  506 :  3  West 
C.  Rep.  432 ;  4  West  C.  Rep.  290l 

Pboiobsobt  Notbb  ~6  West  C.  Rep.  73BL 

§  870. 

Tbustkx— 6  Vest  C.  Rep.  582. 

PBOPI.B— not  made  one  of  the  exceptions,  67  CaL  586. 

SSFABATK  Pbofbbty — 63  CaL  426. 

801.E  Tbadbbs— 63  CaL  42B. 

liXVXHro  Skpabatb — desertion,  4  West  C.  Rep.  8L 

PKBSOifAL  IXJURiss  TO  WiFB— limit  of  rocovery,  63  Col.  450;  no 
joinder  of  causes  of  action,  6  West  C.  Rep.  81 

g  872. 

OuABDiAK  AD  LiTEic— appointment  of,  must  be  averred  In  com- 
plaint, 66  Cal.  321.  Infant's  appearance  before,  63  Cal.  564.  Order  for, 
not  part  of  judgment  roll,  6CCal.  602.  Failure  to^how  making  of,  is 
Irregularity  curable  on  motion,  64  Cal.  699. 

Repbesent  rbHE  Infant,  etc.  —  but  not  to  contract  for  compen- 
sation of  attorney,  63  Cal.  86. 

IxsAXE  OB  iKcoicpETENT  PERSON — guardiau  od  litem  of,  ap- 
pointed only  when  ward  a  party,  6  West  C.  Rep.  228. 

g  378. 

Infant  Piaintiff  or  Defendant— See  63  Cal.  654  ;  4  West  C* 
Rep.  290. 

Service  of  the  Sumkons,  (Subd.  2)— provision  inapplicable  to 
those  brought  in  as  representatives  or  successors  of  parties  deceased, 
64  CaL  697. 

g  877. 

Damages  >-  extent  of.  49  CaL  236  (Instead  of  823) ;  56  Cal.  388 ;  57  Cal. 
9) ;  60 CaL  800 ;  60 Cal.  004  ;  62 CaL  336;  63  CaL  483. 

g  879. 

fSscTiON  Cited — 63  CaL  806. 

Ai.1.  Interested  ob  Necessary  Parties —made  defendants,  57 
CaL  66;  64  CaL  49. 

Tenants  at  Will— 64  CaL  442. 

Trusts — 64  Cal.  442. 
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i    880. 

Writ  of  Pohsessiok— 2  684  n  (Inatead  of  682  h). 

i  881. 
Skction  Ikapflicabub— 68  CaL  180. 

i  882. 

PiiAiXTiFFS  TJnitkd  IN  Intkbest— property  Joined,  flO  CaL  53L 
AiiL  Pabtiks  Intbbxstjed— see  S7  CaL  205 ;  6  West  C.  Bep.  127. 
CoiofON  OB  Oknebai.  Iittbbest— 58  CaL  183. 

i  883. 

PBRSoirs  Skvkkai:.ly  Lixbi^b.  ktc.  —  (printed  note)  58  CaL  99, 854 ; 
8  West  C.  Bep.  292. 

g  884. 

Co-TENAKT*s  Skpabatx  Suit  — 35  Cal.  133 ;  58  CaL  258 

DrvsBSiox  OF  Watkb— co-tenant  not  a  necessary  party  In  action 
for,  61  CaL  259. 

I   885. 

SuBSTiTUTroN— of  representatives  or  snccessors,  Ex  parte  Tin- 
kum,  54  CaL  202 ;  Jordan  v,  Hubert,  54  CaL  260. 

Dbath— suggestion  of,  57  Cal.  19.  Of  Joint  maker  of  promissory 
note,  42  CaL  129 ;  58  CaL  305 ;  62  CaL  496,  502.  Of  obligor  on  official 
bond,  5  West  C.  Bep.  156.    Of  principal  on  bond,  5  West  C.  Bep^  ISS. 

Appbaii  —  effect  of  death  or  disability  on,  64  CaL  81. 

Tbaitsfeb  of  Iktbbbst — 63  Cal.  194 ;  64  Cal.  430 ;  5  West  C.  Bep* 
582. 

SuBVTVAii  OF  Caxtsb  OF  ACTION— false  Imprisonment,  57  CaL  24& 
Personal  contract,  59  CaL  44.    Personal  injuries,  10  Pac.  0.  Ifc  J.  796b 

i  886.' 

INTEBPLEADKB— 4  CaL  243, 300  (omit  8  CaL  692) ;  56  CaL  43 ;  59  CaL 
273 ;  8  West  C.  Bep.  730. 

Amendmbnt  of  18S1— substituted  "  such  "  for  "  the  same  "  before 
words  "  contract "  and  "  property,"  and  added  last  two  sentences  to 
section.  Case  before  such  amendment,  56  Cal.  43 ;  after  such  amend- 
ment, but  not  governed  by  it,  59  CaL  273. 

I  887. 

Section  Cited— 58  CaL  355. 

Befobe  the  Tbiajl— 58  CaL  184 ;  61  CaL  556 ;  63  CaL  55S. 

INTEEVENTION — 55  Cal.  382, 431 ;  66  CaL  582 ;  57  Cal.  77 ;  58  Cal.  14, 
874 ;  61  CaL  364  ;  62  Cal.  603 ;  68  CaL  8, 554 ;  6  West  C.  Bep^  127.  En- 
forcement of  Judgment  for  State  lands,  not  to  prevent,  57  CaL  77. 
Foreclosure,  Instances  of  intervention  in,  58  CaL  14,374;  by  infants 
against  deceased  mother's  community  property,  63  Cal.  354.  By 
mortgagee  of  personal  property,  In  replevin  against  mortgagor 
proper,  63  CaL  3.    Mining  claim.  In  suit  concerning,  61  CaL  364. 

DiBifXBSAi.  OF  CoHPiiAiNT— by  iutcrvenor,  56  CaL  682. 

Pleading  of  iNTEBVENOB^must  aver  that  heia  &ona;ld0  par* 
chaser  if  so  claimed,  62  CaL  603; 


r 


672  q  ADDITIONAL  NOTES. 

;  889. 


I  Frksh  Pabtiss— bringing  In,  Staerman  v.  McCarthy,  5  Pac  O.  L. 

p  J.6B;lWestC.Bep.86a. 

Axj.  Pabtiks  Intjcbkstkd  —  should  be  brought  In.  1  West  C  Bep. 
886, 

i  890. 

SacnoK  IKSKBTKD— by  amendment  of  1885. 
FiBss  AKD  FiRSMKK— See  Pol.  Code,  H  3335-3345,  and  appendix  to 
same,  pp.  77ft-770. 

i  892. 

^Two  CouxTixs  —  O'Nell  v.  O'NeU,  54  Cal.  187 ;  60  Cal.  408  •  1  West  C. 
Bep.  473. 

NuiBAiccK — to  realty,  action  to  abate,  5  West  C.  Bep.  210. 

VENUE  GENEBALLY. 

Chang jc  ojr — 62  CaL  811, 

i  395.  « 

County  Whsbk  Dkfkkdants  Bksidu— Changing  place  of  trial 
10, 61  CaL  215.    Statutory  right  to  such  change,  1  West  C.  Bep.  472. 

BiMiDKNCK  OD-  CoBPOBATiOK — 3  West  C.  Bep.  301, 777 ;  4  West  C 
Bep.  615. 

i  896. 

Motion— time  of  making,  61  Cal.  73;  63  Cal.  410;  12  Pac  C.  L.  J. 
Z18 ;  8  West  C.  Bep.  777.  Cross-motion  for  retention  of  cause,  61  CaL 
73 ;  and  see  3  West  C.  Bep.  102. 

_,A^n>AViT  of  Merits— 55  Cal.  4  ;  63  Cal.  600, 553 ;  4  West  C,  Bep. 
2»,«75,6e7. 

DEitAKi)— does  not  mean  notice  of  motion,  54  Cal.  407  ;  57  CaL  848. 
By  all  defendants  served  or  appearing,  4  West  C.  Kep.  375.  Time  for 
making,  4  West  C.  Bep.  210.    Attorney  may  sign,  4  West  C.  Bep.  698. 

Not  thx  Pbopkb  County — 63  CaL  600 ;  1  West  C.  Bep.  472. 

i  897. 

Cranos  of  Venuic — generally,  62  Cal.  31L  Granting  on  payment 
(H  costs,  63  CaL  4ia    Who  should  Join  in  motion  for,  56  CaL  174. 

Not  thk  Pbopeb  County  —  57  CaL  646. 

^CoNVKNiKNCK  OF  WiTNKSSES— 66  CaL  KB;  61  CaL  73  ;  8  West  C. 
Bep.  102. 

Bias  of  Judok— 64  CaL  289. 

i  898. 

AirBNDMKNT  1881  Substituted  Superior  Court  for  District.  County, 
And  Probate  Courts,  to  which  note  on  superseded  courts  refers.  Be- 
fore such  amendment,  like  constitutional  provision  held  obligatory 
on  Judge,  50  CaL  130. 

Judok  Disqualifiied— means  acting  Judge,  61  Cal.  216. 
g  405. 
CoiacENCKMXNT— generally,  omit  citations  given. 

IssuANCK  OF  Summons — embraced  before  amendment  1874.  Add : 
10  CaL  874;  29  CaL  238. 


ADDnXONAI.  KOIES,  633f 

406. 

Ijbki.  AtTD  Si^ANDBB  BuiTs — Beciirlty  for  beglnnliig,  aee  p-  49Ql 

SUMMONS  GENERALLY. 

LiBBX  AND  Slandkb — securlty  for  suit,  see  pw  670. 

Sebvicb  of — setting  aside,  415  n  (instead  of  416  n). 

g  407. 

Contexts  of  SmofOMB,  (Subd.  4)— use  of  other  terms  than  ti»o&6 
herein,  authorizes  vacating  of  judgment,  59  CaL  141. 

StTBD.  5  — notice  of  application  for  relief  demanded^  59  CaL  14t 
(improper  in  breach  of  promise  case). 

Nams  of  Plaiktiff'b  Attobnby— Indorsement  not  easentlait  S 
West  C.  Bep.  216. 

i  409. 
Lis  Pendens— 58  CaL  147, 152 ;  61  CaL  48L 

i  410. 

Copy  of  Complaint  — essential,  69  Cal.  473  (in  Justfoes*  ComtlV 
Smgle,  when  sufficient,  and  see  4  West  C.  Rep.  500. 

A FFTDA viT  of  SERVICE — of  summons,  415  n.  Must  sh(9W  that  per* 
SOD  serving  over  prescribed  age  at  time  of  service,  57  Cal.  355 ;  00  CaL 
11, 603  ;  64  CaL  265  j  4  West  O.  Rep.  294.  False  return  of  personal  ser- 
vice within  Juriadtctlon,  ground  for  relief  in  equity  from  Judgment. 
61  Cal.  296. 

SxTTiNa  Aside  Service —I415n.  (Instead  of  414  n.). 

SiTBDS.  1,  2.  Corporations,  Foreign,  (Subd.  2)  — agent,  desig- 
nated by  corporation,  5  West  C.  Rep.  130 ;  managing  or  buinness,  8 
West  C.  Rep.  777. 

StTBD.  3.  Minor — Court  will  presume  that  minors  served  by  mijy 
Hcation  were  over  fourteen  years  of  age,  Emeric  v.  Alvarado,  1  weift 
C.  Bep.  706, 746, 747,  reported  64  CaL  529. 

i  412. 

SERVICE  BY  PUBLICATION. 

Affidavit —for,  required  on  amendment  of  certificate  of  purchase 
of  school  lands,  64  Cal.  229.  Without,  Judgment  void,  3  West  C.  Bep.  XfK 

Age  of  Minors  — served  by  publication,  presumed  to  be  over 
fourteen,  Emeric  v.  Alvarado,  1  West  C.  Bep.  708,  746, 747,  reported  (Ml 
CaL528L 

i  415. 
BUBD.  L    Constable's  Bstxtrn — 59  CaL  492. 

Sttbd.  2.  Affidavit  —  must  show  that  affiant  over  age  of  e!|dbte«B 
at  time  of  service,  57  CaL  355 ;  60  Cal.  11, 603 ;  64  Cal.  ^S ;  4  West^ 
Bep.  294.  But  need  not  show  that  defendant  served  with,  copy  at 
complaint  and  other  defendant  were  residents  of  same  county,  28 
Cal.  152 ;  4  West  C.  Bep.  500. 

Subs.  4.   Setting  Aside  Sebvics— 2:West  C  Bep.  219^ 

2  416. 

Copy  of  Coicplaint  —  In  Justices*  Courts,  50  CaL  47S. 
Appearance  —  equivalent  to  personal  service,  56  CaL  629l 

Jurisdiction-  not  given  to  municipal  court  of  appeals  by  volim- 
tary  appearance  of  defendant,  60' CaL  29&  Vniae  return  of  servioe  of 
process  within,  61  Cal.  296. 
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i  421. 

GsxBRAj;  BuiJES  or  Pueadiko— see  57  CaL  5181 

CODE  PLEADING. 

Lbadiko  Cases — Haskell  v.  Haskell,  84  CaL  2G2. 

Facts,  Ai.uegation  of — materUU  only,  63  Cal.  427.  XJltimate,  not 
protetitw,  SiCal.  463,  63S;  63  CaL  427 ;  and  see  S5  Cal.  318. 

Law,  CoNTrLusioNS  of— not  to  be  averred,  21  CaL  75 ;  24  Cal.  602 ; 
12  CaL  572  ;6D  CaL  157. 

I  426. 

SiTBO.  2.   fSxPABATS  OouKTS — When  permissible,  61  Cal.  209. 

COMPLATKT  IN  PABTICULAR  CASEa 

AasiQKES— [of  baukrapt,  43  CaL  4S0 ;]  or  insolvent,  63  Cal.  67. 

BOVB— 57  CaL  906 ;  60  CaL  348. 

Coktbac;t  —AvermenL,  63  Cal.  603 ;  substantial  and  literal,  26  CaL 
tM,  302 ;  37  CaL  253 ;  38  CaL  603 ;  55  Cal.  123 ;  that  made  in  writing, 
when  implied,  IB  Ca].  335;  46  Cal.  7  ;  51  CaL  210.  Breach,  60  Cal.  348 ; 
41  CaL  530;  €3  Cal.  100.  Frawfs,  statiUe  of,  46  CaL  7.  Inmjicieney,  68 
CaL  S7.   Itrformance,  of  oonditions  precedent,  see  that  head. 

OowVJfliwioy — 54  C^  338. 

CouKTS— separate,  61  CaL  209.  Withdrawal  of,  63  Cal.  191.  One 
:S0Od  count  sofficient,  63  CaL  352. 

Damages— averring  generally,  omit  1  CaL  479. 

DfiKAVS — nndertaking  on,  63  Cal.  538. 

DiTCK— carrjriag  capacity,  averring,  5  West  C.  Rep.  178. 

EJKcnraNT— 16  CaL  567 ;  28  CaL  314  j  3D  Cal.  300, 564,665 ;  82  Cal.  190  ; 
57  CaL  6354  Si  CaL  420 ;  63  CaL  319 ;  6  West  C.  Bep.  130l 

FKAxm — facts,  setting  forth,  64  CaL  339. 

OitabaJitt — of  Bote  to  bs^ald  out  of  partlcnlar  fund,  5  West  C* 
Bep.  68BL 

LN.BgJUiu.TUB  Assumpsit— snfficiency  of  count  in,  55  CaL  2L 

Land— jniblic, suit  concerning,  60  CaL  533. 

Mixcsa  CTi^AiM— contest,  5  West  C  Bep.  806. 

HONET  HAJD  A2n»  Bbckived-  68  CftL  SML 

ti  BguaraiwcE — <3  Cal.  18L 

NuiSAJVCX  —  60  CaL  428. 

Pabtvkbssxp  Suits — 55  CaL  196. 

pBOMnsoKT  Note-  63  CaL  302,  367. 

Bkflsvzn— «4  CaL  249. 

Saue- aOCaLJM. 

8ebvics»— in  procuring  letters,  etc,  63  CaL  191. 

SlavsxbvfTitije— 60  CaL  157, 

Stock— see  Mining  Stocks.  Damages  for  refusal  to  transfer, 
InsniBclentiiHegatioBs,  59  CaL  186. 

Tbovsb— Payne  v.  Elliott,  54  Cal.  S39.   For  stock,  insnflOcient,  50 
CaLiaS. 
TMBT-t»Cat.442. 

WoBK  .AND  Labob  —  55  CaL  544. 
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'   i  427. 

UKimro  Cattsbs  ov  Acnomr— fraudulent  convesfcmee*  Improper 
combination  of  causes  of  action  coacerniafir>  55  Cat.  33 ;  61  C£L  151 ; 
union  of  action  to  set  aside,  and  to  recover  the  land  proper,  i,  WestC 
Rep.  903.  Improper  joinder,  etc.,  55  CaL  83 ;  61  Cal.  151.  AJTeetina  aU 
par£(e«,  61  CaT  151 

CoNBOUDATiNa  AcTioxs«— relating  to  Same  matter,  59  CS&L  531 

Shbd.  1.  CONTBACTS— contract  and  tort  improperly  united.  O 
Cal.  97. 

SuBD.  2.    BxAii  PxoPBBTY — 2  West  C.  Rep.  72SL  « 

I  480. 

lincrra— not  too  general.  2  West  C.  Rep.  725. 

BusTAiKXD  —  only  when  defect  appears  on  face  of  eoxnpIatnft,n 
CaL629. 

8l7BD.  1.    No  JUBISDICTIOK' — 56  CaL  629. 

SuBD.  2.    Disability  of  PLAnmrF — 61  CaL  T5L 

SuBD.  S.    Akothbb  AcnoK  Pending — generally,  58  ObL  270L 

MiSJOiKDBR—  of  defendants,  54  CaL  218  ;  57  Onl.  9T ;  Dtas  v.  PhUIIpB^ 
Sept.  22, 1881;  60  CaL  531 ;  61  Cal.  151 ;  63  CaL  67;  S  West  C.  Bepw  W^ 

8l7BI>.  5.    MlSJOI2n>KB  OF  CaUSBS  OF  ACTIOK— 54  CaL  VL 

SuBD.  6.  iNSUFFicrEarcY  OF  COMPLAINT  — 54  CaL  282, 635  ;  57  CaL 
679;  58  Cal.  8;  61  CaL  151 ;  6i  CaL  275,442. 

BiTBD.  7.  AvBianmr,  btc.— 68  CaL  8 ;  5^  CftL  307 ;  ei  Ctd.  100;  63 
CaL  72, 19L 

I  481. 

Dkmubbkb  with  AxrewxB  "  ancnmr  after  demxtrrer  as  watyer,  9 
CaL  150. 

?  482. 

AxKsraiaasrr  1880— substltnted  "most '•for  **to»*  before  "to 
served  upon  the  defendants  "  (see 68  CaL  9l>,aDd  "  ten  days,"  ei^Unt 
**  such  "  before  "  time  as  the  court  may  direct." 

SiBBVKD  UPON  THB  Dbfbkdants — 68  CbL  91 ;  60  CaL  296 ;  1  Vcit 
C.  Rep.  56L    See  2  465  n. 
Ahsndmbkt  —  to  complaint,  {  472  n. 
Amxsdkd  Compijunt — effect  of,  68  CaL  806. 

;  488. 
Objection  by  Answxb— 68  CaL  8 ;  60  CW.  40iL 

i  484. 

Waivbb — amwer  to  the  merits  waives  objection  to  process,  89  GbL 
274 ;  insufficient  denials,  objection  must  be  raised  below,  54  CaL  176, 
658;  60 CaL 629;  63  CaL  818;  3  West  C.  Bep.  460;  but  see  65  CaL  91. 
Cautet  of  actum,  improperly  tmtttng,  89  Cal.  286,  OverruUnffof 
demurrer,  waiver  of  notice  by  requesting,  11  Pac  C.  I*  J.  SZX 
J>emurrable  olJectUms,  69  CaL  285, 616.  Joinder,  defective  or  Improper, 
69  Cal.  616. 

.  270N-WAIVXB  ~  want  of  sufficient  facts  not  waived,  60  OaL  iO, 
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i  487. 

DENIALS. 

EvASXVK—  ei  CaL  624. 

Wakt  of  Ixfobmation  OB  BFLncF— denial  for,  63  Cal.  818;  12 
FacUI^J.  34L 

Sfbcific— insufficient  when,  61  CaL  624. 

BxrmciKSCY  of  —  63  Cal.  802,  814.  To  suit  on  promissory  note,  61 
CaL  901.  Not  to  be  questioned  for  first  time  in  supreme  court,  see 
i  434,  note  on  waiver. 

TS'EW  MATTER. 

Specially  Pi.BADiia'a — see  55  CaL  94. 

AKSWER  LET  PARTICXJLAR  CASES. 

C1.AIX  AXi>  Dklivbby— 8  West  C.  Rep.  290. 

SrxcTKKXT— 50  Cal.  41. 

Pbomissoby  Notb— 61  CaL  901 ;  68  CaL  902. 

SnpiiEViN— 64  CaL  249. 

2  438. 

Skctiox— matters  not  within,  57  Cal.  646. 

Ix  Favob  of  a  Dbfendant— and  acrainst  a  plaintiff,  58  CaL  854. 

SuBD.  2.  —64  CaL  274. 

COtlNTER-CLAIM. 

Equitablk  Defense— 57  Cal.  41L 

3foBTOAaE— foreclosure  suit,  counter  money  demand,  64  CaL  273. 

Pabttes— between  which  allowable,  56  Cal.  401 ;  58  CaL  354. 

Uki^awful  Dbtaineb-  not  in,  63  CaL  68. 

i  440. 

CBoa6-DE>CANi>s  —  on  Judgments,  3  West  C.  Rep.  94 ;  on  which 
ooonter-claim  could  have  been  set  up,  3  West  C.  Rep.  107. 

i  442. 

CBOfe-CoMPLAiKT — amend,  refusal  to.  Justifies  dismissal,  12  Pac.  C. 
L.  J.  8I81.  Demurrer  to,  no  prejudicial  error  in  not  disposingr  of,  64 
CaL  23L  Designation  of,  56  CaL  311 ;  58  CaL  313,  3^0.  Disregarding, 
«1  Cal.  116.  Ejectment  in,  61  Cal.  238.  Irrelevant,  57  Cal.  646 ; 
<2  Cal.  636.  Mechanic's  lien  cases  in,  61  CaL  349,  354.  Mortgage, 
action  to  have  deed  declared,  counter-claim  for  possession  of  prem- 
ises proper,  64  Cal.  613.  Quieting  title,  in  action  for,  55  Cal.  5 ;  58  Cal. 
169.  Requisites  of,  58  Cal.  176, 239.  Sufficiency  of,  56  Cal.  666  ;  57  CaL 
4i68b    Tax  title  on,  in  foreclosure  suit,  63  CaL  159. 

i  443. 

DsacuBBEB  TO  Answeb  — 64  CaL  23, 249. 

St73i>.  2.  6u9TAixiKa  Demubbeb  to  An'SWEbI— after  so  doings 
erroneous  to  try  case  as  If  Issues  Joined,  64  Cal.  249.  Improperly  don&. 
on  ground  of  want  of  sufficient  facts,  64  Cal.  249. 

I  446. 

VsBiFiED  CoMPLAixT  —  and  no  answer,  18  CaL  416. 
,  Bdwigxent  V bbification  ov  AxawEB— 3  West  C.  Rep.  159. . 


{  446  (Oontinned). 

TJMVicKiFiBD  ANawsB—  mar  be  stricken  ooti  9  ObL  42^«nd  jndlr'^ 
ment  given  for  plaintiff,  6  West  C.  Bep.  274.  (In  printed  note,  onut 
"  effect  of,"  and  "  18  CaL  41ft.") 

*'0r  HTS  owrr  Enowlbdoie'*— not  essential,  S  West  C.  Ben.  151 ;: 
and  see  3  West  C.  Rep.  159 ;  "  and  belief,"  surplusage,  57  CaL  m 

Vbbification  by  Otheb  than  Pabty— 58  CaL  40 ;  by  agent,  dO' 
CaL  876. 

Rs-viGBlilCATiov— 50  CaL  48L 

Waiybb  of  VxBDncATioir — 62  CaL  61L 

8  447. 
WBiTTrar  IzreTBUMSZTT — setting  forth  copy,  12  Fac  C.  L..  J.  SCL 

i  448. 
( (MISSION  OF  Affidavit  "-denying  execution,  <K>  CaL  A28L 

liSxKcirrioM'  of  Instbumbnt^  includes  delivery,  4  WeolO.  Bepw 
S78L 

i  452. 
I4BKBAL  Covbtbuction— 56  CaL  90. 

i  458 

Btbikino  Out  —  notice  of  motion,  necessity  of,  8  Wesi  G.  Bepi 
15L 

SsAK  AND  Ibbelbvant  Akswxbs— general  denial,  stx&lng  ont» 
67  Oal.  285 ;  68  CaL  187.   Frivolous  answer  unavailing,  62  CaL  893. 

i  454. 

pRKciiUnE©  FBOic  Giviwo  EviDKNCB  —  no  prejudiclftl  error  to 
refusing  to  order  that  party  be,  64  CaL  23. 

Ftrtheb  Acooukt— if  not  asked,  evidence  cannot  be  excluded,. 
62  CaL  187. 

i  455. 

Dbscbiftiok— 6  West  C  Bep.  VBO, 

§  456. 

PLBADnro  JuDomcNT,  ktc. — 67  Cal.  891 ;  8  West  C.  Bep.  Ml ;  6  West 
C.  Bep.  16L 

i  456. 

JuDoiCENT  — "given  or  made,^  67  CaL  891;  89  CaL  451 ;  1  West  a 
Bep.  850. 

i  457. 

CoNDmoira  PBBCBnBKT— Interpretation  of,  see  Civil  Code,  { 143( 
Cnstead  of  1437). 

i  458. 
FiNDixo— of  bar  of  statute,  56  CaL  881. 

Bbmurbeb  Propeb— only  If  bar  of  statute  appears  on  fttce  ot 
complaint,  62  CaL  448 ;  63  Cal.  118. 
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I  460. 

O0KFI.AIXT — for  cdander  of  title,  insufficient  averment  that  plaint* 
Iff  Is  redemptioner,  GO  CaL  157. 

Appucation^  to  P1.AINTTFF— of  defamatory  matter,  57  Cal.  S77. 

Vabiakce— not  by  proof  that  another  also  libeled,  3  West  C  Bep. 
787. 

TJlrsKBTAKixo  —  required  to  begin  action,  see  p.  670. 

i  461. 
LiBBL  Suit  —  bond  to  begin,  see  p.  670. 

I  462. 

Asiosstoxs  AND  Repmcations— 57  Cal.  589. 
Dkfexse  OB  Couktbf-Claik— or  cross-contiplaint,  57  Cal.  589. 

J  464. 

COMPiiAiNT,  SiTPPLEicPENTAi.— 54  CaL  135 ;  57  Cal.  12  ;  58  CaL  147; 
SO  CaL  539 ;  64  CaL  166, 177. 

Akswsb,  SuppLsiCENTAi.— 54  CaL  502 ;  59  Cal.  105 ;  60  CaL  241. 
i  466. 

AsnCNDED  CoMPiiAXNT— mnst  be  served,  {  432 ;  53  CaL  293,  on  de- 
faulting defendant,  60  CaL  294,  if  it  is  changed  in  substance,  60  CaL 
1294 ;  4  West  C.  Rep.  221 ;  but  defendant  served  cannot  raise  objection 
as  to  other  defendants,  58  Cal.  91 ;  and  failure  to  serve  on  defaulting 
defendant,  if  not  shown  in  record,  will  not  warrant  reversal  of  Judg- 
ment, 1  west  C.  Rep.  56L 

AjrarwER  Sehved  too  Late— and  not  in  prescribed  mode,  when 
not  to  be  stricken  out,  58  CaL  189. 

"Watveb  of  Service— of  allied  cross-complaint,  after  offer  In 
open  court,  58  CaL  810, 814. 

g  469. 

LboaIi  Vabiakce— only  where  party  misled,  3  West  C.  Rep.  628. 
ImmatebiaIi  Vabiakce — 59  CaL  2L 

§  470. 

laocEDiATE  Amekdhekt  —  of  complalut,  when  not  proper,  67  C^ 
^35. 

§  471. 

Pboof,  Pailitbe  of— dismissal  for,  50  Cal.  36 ;  generally,  57  Cal.  33SL 

Vabiakce- Waiver  of,  60  Cal.  384.  In  action  for  goods  sold  and 
delivered, 6  West  C  Rep.  427.    Contract  set  up  not  proved,  63  CaL  207. 

?  472. 

OoMPiiAiKT,  AiTEKDED  — serving,  55  Cal.  516 ;  58  CaL  91 ;  60  CaL  317; 
supersedes  original,  33  CaL  407 ;  64  CaL  193 ;  63  CaL  308 ;  64  Cal.  11, 13 ; 
but  see  2  West  C.  Rep.  740. 

Akswieb  —  Afteb  Dehubbeb  Ovebbuleb  — -  as  waiver  of  noticei« 
£8  CaL  97. 

§  473. 

Object  of  Sectiok— satisfied,  11  Pac.  C.  L.  J.  150. 
Leoal  Repbesektatives— as  grantee,  64  Cal.  429 ;  or  assignee  of 
certlflcate  of  purchase,  8  West  C.  Rep.  800. 
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i  478  (Continued). 

BURPKiSE,  ETC.  —  S9  Cal.  484  ;  82  Cal.  263.  Excusable  negleot»  SB 
CaL  175,  e06  ;  61  CaL  360.    Inexcusable  negrlect,  61  CaL  292. 

WiTHXK  A  Reason ABI.S  TncE— not,  Wakelee  v.  Davis,  Pebi  8* 
1881.  After  six  months  too  late  to  thus  impeach  discbaige  of  ex- 
ecutor for  fraud,  63  CaL  474. 

Six  MoiTTHS  After  Judgxext,  etc. —51  Cal.  292 ;  or  later,  may 
bring  action  for  relief  in  equity,  where  false  return  of  service  ^^ithin 
Jurisdiction,  61  CaL  296 ;  or  where  probate  decree  obtained  by  fraud, 
or  without  notice,  3  West  C.  Rep.  210.  But  before  the  sbc  months 
there  In  remedy  by  motion  to  show  that  mortgage  foreclosed  had 
been  satisfied,  and  hence  no  remedy  in  equity.  61  CaL  360 ;  though 
after  the  six  months,  too  late  to  thus  impeach  discharge  of  executor 
for  fraud,  63  Cal.  474,  or  set  aside  distribution,  see  63  Cal.  454. 

SuxMOKS— not  served  witliln  Jurisdiction,  see  61  CaL  296. 

AMENDMENT. 

'  Answer— 67  CaL  411 ;  60  CaL  214, 316, 395 ;  64  CaL  14. 

CoMPiiAiKT- 54  CaL  192 ;  57  CaL  335 ;  60  CaL  317, 379 ;  63  CaL  30B  ;  64 
Cal.443w 

Default,  Opeminq— grounds  for,  55  CaL  S.'iO ;  58  CaL  386.  Motion 
for.  56  CaL  429, 606 ;  67  CaL  601.  Affidavit  of  merits  on  such  motion, 
£6  CaL  608 ;  61  CaL  268 ;  63  CaL  32Sw 

Discretion— of  court  below  as  to,  54  CaL  562 ;  60  CaL  241,  316;  <B 
CaL  619  ;  64  CaL  14. 

Eqihty,  Control  over  Judgment  in— vacating  for  fraud,  61  Cal 
206 ;  62  CaL  614.  Relief,  when  none  at  law,  61  CaL  360 ;  1  West  C.  Bep* 
858. 

JuDOMENT  —correction  oU  55  CaL  508 ;  66  CaL  624 ;  57  CaL  40;  Sav.  A 
L.  Soc.  V.  Horton.  April  12,  1833;  11  Pac.  C.  L.  J.  233.  Amendment  of 
pleadings  after,  60  CaL  379.  Belief  from  vacating,  three  years  after 
entry,  too  late,  62  CaL  514 ;  negligence  of  attorneys  not  ground  for, 
66  CaL  177 ;  not  without  affidavit  of  merits,  63  Cal.  324. 

Mistake,  Relief  Froh  —54  CaL  196. 

MoRTOAOB— and  foreclosure,  61  CaL  860. 

Term  of  Court— 62  Cal.  602.  After  six  months,  too  late  to  open 
Judgment,  61  Cal.  292 ;  or  to  impeach  discharge  of  executor  for  fraud, 
63  Cal.  474 ;  but  after  year,  may  bring  action  in  equity,  where  false 
return  of  service  within  Jurisdiction,  61  CaL  296. 

Terms— allowance  on,  generally,  66  CaL  249. 
i    2  474. 

Amended  Accordingly— but  no  re-service  of  complaint  necea- 
«ary,  55  CaL  616.  Such  amendment  does  not  change  the  original 
cause  of  action,  63  Cal.  118. 

Fictitious  Name  Used  —  67  CaL  607 ;  see  61  CaL  644.  But  general 
appearance  for  defendants  covers  only  those  sued  and  served  bv 
proper  names,  where  no  substitution  of  true  names  made,  64  CaL  l€Qi 

§  475. 

Immaterial  Defect— In  verdict,  63  CaL  33. 

Errors  not  Prejudicial— 57  CaL  619 ;  61  CaL  301 ;  62  CaL  S76 ;  61 
Cal.  23, 4?  (at  p.  44). 


^2  y  ASDinONAIi  NOTE8. 

i  476. 

Ov  jBUftBiTXJira  Demurbbr— service  of  notice  of,  unnecessary  when 
■waived,  by  presence  of  defendant,  58  Cal.  96.  Rule  requiring  notice 
most  be  followed,  wliere  failure  of  defendant  to  appear,  63  Cal.  437. 

§  481. 

AjBTDAvrr— Insufficiency  of,  doea  not  make  applicant  liable  for 
false  imprisonment,  59  Cal.  188. 

i  483. 

Osi>KR  OF  AsBKST— la  Dot  proccss,  hence  need  net  be  issued  in 
2uuxie  of  people,  59  CaL.  188. 

i   604. 

.    DiBc:aABas — from  Imprisonment  on  execution,  {  1143,  et  seq. 
i  609. 

IRecovebt  of  Possession  — action  for,  rulings  at  trial,  59  Cal.  65^ 
Seizure  by  sheriff  justified,  if  process  regular  on  its  face,  though 
description  of  property  insufficient,  62  Cal.  124.  Replevin  lies  for 
coin  sealed  in  a  bag,  63  Cal.  234;  but  not  maintainable  for  crops 
raised  by  adverse  holder  of  land,  62  CaL  619.  Sufficient  right  of  pos- 
session of  conditional  buyer  to  sustain  claim  and  delivery  bv  party 
claiming  under  him,  63  Cal.  162, 164.  Complaint  alleging  plaintiff  to 
be  in  jXMsession  of  the  property,  does  not  state  a  cause  oi  action,  64 
Cal.  249.  Answer  denying  plaintifTs  ownership  of  property,  not 
fatally  defective,  64  Cal.  249.  Prior  Judgment  no  defense  to  action 
for  claim  and  delivery,  3  West  C.  Rep.  487. 

2  621. 

SsAB-XoTB— onp.  179 should  read:  Actions  on  undertaking  (re- 
pealed). 

i  626. 

TxrruNCTioir  may  be  Granted  —  against  diversion  of  water,  re- 
quiring removal  of  dam,  3  West  C.  Rep.  677. 

Injunction,  Scope  and  Function  of  —  subject  to  conditions,  not 
to  be  granted  against  nuisance  from  mining  debris,  4  West  C.  Rep. 
521.  CUoud  on  title,  to  prevent,  55  Cal.  166,  and  cases  cited  ;  61  CaL 
S24 ;  but  not  where  none  exists,  63  Cal.  88. 

Where  Remedy  at  IiAW— no  Injunction  granted,  as  against  re- 
peated trespasses,  62  Cal.  416.  One  court  against  anotTier,  of  co-ordi- 
nate Jurisdiction,  64  CaL  475. 

SuBDS.  2,  a  Irreparable  Injury.  —  tunnel  under  lot,  solvency 
of  defendant  immaterial,  64  CaL  62.  Action  to  restrain  continuing 
trespasses  raises  equitable  issue,  64  Cal.  472. 

I  627. 

CoMPiiAiNT  FOB  INJUNCTION — restraining  execution  sale,  aver- 
ments  of,  2  West  C.  Rep.  899 ;  3  West  C.  Rep.  103. 

pREUMiNABY  INJUNCTION — discretiouary  powers  as  to,  4  West 
C  Rep.  524 

Service —of  preliminary  injunction  on  foreign  corporation,  6 
West  C.  Bep.  179. 
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{628. 

Undkbtakino  03T  Injttnction— liability  on,  55  CbT.  TtS.  For  conn- 
sel  fees  of  dissolution,  but  not  of  final  adverse  Judement,  83  CaL  ITOl 
Damage  In  preventing  prosecution  of  work  suiiiciently  proximatey. 
63  CaL  170.    When  required,  54  CaL  83. 

If  thb  Court  Finally  Decide— not  where  inJunctloQ  dissolved 
and  case  continued  by  consent,  61  CaL  6^.  Action  prematurely 
brought  on  bond  where  injunction  dissolved  by  an  interlocutory 
order,  61  CaL  634  ;  63  CaL  170 ;  but  not  where  failure  to  amend  en  sos- 
talnlng  of  demurrer  to  complaint,  63  CaL  155. 

LiABiLiry  OF  SuRRTiES— on  bond  given  for  continuance  of  re- 
atralning  o^der  or  in  lieu  of  former  bond  thereon,  1  West  C  Rep.  12i 

2  581. 

BciSPENDiNa  General  and  Ordinary  Businers  of  a  Cobpora- 
TioN—oot  by  injunction  against  dumping  mining  debris,  4  West  C. 
Bep.  524,  though  without  notice  to  corporation,  2  West  C.  Kepi.  736 ;  6 
"West  OJRep.  179. 

iKJuiTCTroN  Against  Corporation  —  upon  whom  binding,  9 
West  C.  Rep.  488. 

S632. 

Dissolution,  Generally— no  abuse  of  discretion,  63  CaL  285k 
Bight  to  criminal  prosecution  not  such  adequate  remedy  at  law  as 
Is  ground  for,  63  CaL  235. 

Dissolution  on  Complaint  and  Answer— no  abuse  of  discre- 
tion in,  63  CaL  235.    Answer  treated  as  affidavit,  63  Cal.  235. 

DissoLViNQ  ON  Affidavits— 54  Cal.  534. 

I  dSS. 

Continuance  or  Dissolution- discretion  of  court,  60  Cal.  407. 

8TAYiNa  Operation  — of  injunction  pending  appeal,  Supreme 
Court  has  no  authority  for,  64  CaL  423;  nor  is  It  done  by  appeal  it- 
self, 63  Cal.  44. 

Dissolution  not  Reversed— where  nothing  in  records  to  show 
grounds  for,  1  West  C.  Rep.  484. 

g  537. 

Plaintiff— 8  CaL  572. 

As  Security  for  the  Satisfaction —6  CaL  281. 

Attachment,  Generally—  54  CaL  329 ;  57  CaL  431.  Lien  of,  53  CaL 
173, 564.  Title  through,  does  not  affect  later  mortgage  on  osvelty  of 
partition  for  excess  over  property  attached,  60  CaL  627. 

Property  of  Defendant— 57  CaL  254. 

SuBD.  1.  Contract  —  as  for  failure  to  pay  for  chattels  purchased, 
63  Cal.  182  ;  but  not  statutory  liability  of  tenant  in  possession  to  fore- 
closure purchaser  for  use  and  occupation,  3  West  C.  Rep.  488. 

Express  or  Implied— see  61  Cal.  644.  Debt  must  be  due,  18  CaL 
434, 18  CaL  378  ,  and  see  29  Cal.  673. 

For  Direct  Payment  of  Mobtky-  61  Cal.  644.  Made  or  payable 
in  this  State,  55  CaL  502. 

§  538. 

Affidavit,  Requisites  of— "or  if  originally  so  secured,"  con- 
fitructlon,  54  Cal.  213  ;  58  CaL  360,  asi ;  64  CaL  297  (waiver  of  defect). 
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}  588  (Continned). 

8SCITBITT  BBcoiONa  YAXiTnouBss — not  enough  that  mortgasre  la 
outlawed,  63  CaL  7& 

Wbxt  ov  ATTACxaoENT— not  an  *'lnstrament"  so  as  to  give  pre* 
cedmce  over  deed  recorded  after  levy,  55  CaL  564. 

2  539. 

TJ2n>BBTAX3KO  OK  Attachitentt — repealed  enaetmmt  of  1874^ 
see  Goodwhi  v.  Buckley,  64  Cal.  295. 

2  540. 

Wbtt,  OmrxBAixT— not  an  "Instrument"  like  a  deed,  65  CaL  664. 

BsnsBxrr,  Duties  ov—cUtcush  and  safely  keept  but  not  conduct  a 
restaarant,  see  SO  CaL  477. 

Unbsbtakikg  to  Pbbvxnt  ATTACHiraas'T— complaint  on  coun-^ 
ter-bond,  65  CaL  878 ;  57  Cal.  306.  Equivalent  to  one  given  to  releaso 
attachment,  64  CaL  405;  and  allegation  of  latter  sustained  by  proof 
of  former,  1  West  C.  Kep.  660,  860.  Action  on,  may  be  sustmned, 
although  recovered  only  against  one  of  the  two  dexendaixtB  in  the 
attachment  suit,  1  West  C.  Bep.  850.. 

8  541. 

Ai.!.  Othxb  Pbofbbtt— Including  unripe  growhig  crop  of  grain, 
l!7CaL254. 

2  542. 

[  LiEVT  OF  AxTACHifSSNT  —portnenhiptt  a»  <o,  58  CaL  48.. 

BuBD.  L  BkaIi  Pbopkbty  in  Dbfbxdant's  Nami!— 65.  CaL  172L. 
DescriptloB  of  the  property  attached,  4  West  C.  Bep.  428. 

Subs.  2.  Otiteb  Bsal  Pbopebty— Z^rto&I^  intereatt  55  GaL  172» 
Bherlff  *8  fees  due  for  levy  on  each  separate  piece,  63  Cal.  8(X2. 

SuBD.  3.  PebbonaIj  Pbopbbty  Manttally  BEMOVABiiS—  levt- 
able  interest,  in  crops,  57  CaL  254 ;  2  West  C.  Bep.  743. 

SuBD.  5,  Debts  axb  Cbedits,  Qabnishicent  of — owing  at  time 
of  service,  67  Cal.  183. 

Othbb  Pbbsoxal  Pbofsbty— not  capable  of  manual  deltvery, 
S7  CaL  254.  House,  If  personal  property,  not  attached  according  to 
section,  11  Pa£u  O.  L.  J.  667. 

2  544. 

OABNisHmsTT,  Effxct  OF— at  time  of  service,  etc.,  67  CaL  1981 
No  Pbivity— 64  Cal.  61. 

2  546. 

Shebiff's  Bstubv— 55  Cal.  172. 
i  548. 

Attachment  akd  Saxe— of  "right,  title,  and  Interest"  of  de> 
fendant  renders  constable  liable  for  conversion,  64  CaL  446. 

552. 


Pbosecutx  Ajnr  UsTDBBTAjoKa— but  not  a  common-law  bond,  57 
Cal.  157. 

i  554. 

May  AppiiY  to  the  Coubt— but  voluntary  release  by  platntifiT 
does  not  require  sanction  of  court,  64  Cal.  887. 
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i  55ft. 

Ok  I>kman]>— demand  essential  to  recovery  on  nndertaklng  to 
release  attacliment,  63  GaL  538  (recitals  in  bond  concdoafve). 

Rv-DKUVKB  THX  Attachkd  Fbofkbtt— and  not  a  portion 
Uiereof ,  68  CaL  342. 

UxDERTAKiNo  TO  Rklkabb  AxTACHiCKBrT— common-law  bond, 

67  CaL  157 ;  and  see  52  CaL  504. 

i  556. 

BiBSOLTTTiON— polDts  of  irreffnlarlty  must  be  specified,  18  CaL  203 ; 

68  Oal.  18a.  Not  wben  uodertaklnff  is  sufficient,  54  Cal.  295^  By  volnn- 
tar7  insolvency  of  defendant,  57  CaL  361. 

Advaktaob  of  Ibbboulabitiss— cannot  be  taken  by  otlier 
attaching  creditors,  64  CaL  296. 

VoLUNTABY  BxLXAfiK— by  plaintiff  does  not  require  sanction  of 
court,  64  CaL  887. 

g  559. 

Obdeb  Releasing  Attachmeitt— hat  sanction  of  coort  not 
required,  for  voluntury  release  by  plaintiff,  61  Cal.  387. 

i  564. 

Recetveb,  Oenebally— appointment  of,  56  Cal.  627  ;  53  CaL  3S8 ; 

60  Cal.  227  ;  no  appointment  by  court  commissioner.  56  Cal.  627 ;  no 
appeal  from  order  of  appointment  in  partition  suit,  though  operates 
as  an  injunction,  64  Cal.  622.  Custody  of,  57  CaL  201 ;  68  CaL  858 ;  Mat- 
ter of  Hollls,  September  20, 188L 

Recent  Leading  Cases — 54  Cal.  286 ;  and  see  under  subd.  6  n. 

Poweb  of  Judge  —  to  appoint  receiver  at  chambers,  60  Cal.  227. 

Subd.  2.  Fobeclobube  — 57Cal.623;  3We8tC.Rep.375.  Condition 
of  m  ortgage,  etn. ,  57  Cal.  623.  Receiver  of  railroad  not  compellable  bj 
mandoinus  to  operate  road,  62  CaL  616. 

Subd.  4.  Pboceedinos  in  Aid  of  Execution — on  patent  rights, 
57  Cal.  52a 

Subd.  6.  Equity  Usage— 51  CaL  285;  5S  CaL  458 ;  56  CaL  26;  A 
West  C.  Rep.  31L 

i  565. 

Dissolution  -<  involuntary,  cross-reference  should  be  to  {  803,  Code 
Civ.  Proc.  (Instead  of  802). 

i  566. 

Appointment  of  Rbcbiveb  at  Chau bebs — sustained  by  section, 
60  CaL  227. 

i  567. 
Duties  of  Receiveb— transpose  note  from  next  section. 

§  568. 

Functions  of  Receiveb — when  not  suspended,  58  CaL  856. 
Discharge  of  Receiveb-- without  notice,  57  CaL  20L 
Account  by  Receiveb —objections  to,  2  West  C.  Rep.  l¥L 

i  577. 
£tNAXi  Detebhination,  etc.  —  X  West  C.  Rep.  872,  ^.i, 
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2  077  (Oontinned). 

IiniEBiAcuTORY  Dkcbxic— or  decretal  order  ia  equity,  not 
aboUsbed,  63  Cal.  606. 

$  678. 

Jttsokents  fob  OB  Against  Soms— and  as  to  trespass,  apportion  • 
tag  dama^^es,  etc.,  see  McCool  v.  Mahoney,  54  Cal.  491.  Reversal  of 
appeal  made  by,  on  Joint  tortfeasor,  58  CaL  606. 

2  «79. 

BxFxarBANTB  XOT  Bkbvkd— no  Judgment  against,  54  CaL  525. 

SsvxBAL  JuDGMBirT— when  proper.  Several  UabUityy  where, 
though  defendants  Joined,  1  Cal.  168. 

2  680. 

XXTBNT  OF  BELIEF. 

DiarAl7x.T,  JiTDOiccNT  B7— demand  of  complaint  limits  relief,  3 
West  a  Bep.  151. 

JxmGirEN'T  Whisrk  A:sbweb.— relief  confined  by  complaint^  56  Cal. 
440  ;  W  CaL  20  ;  3  West  C.  Rep.  151 ;  any  relief  covered  by  complaint, 
67  Oal.  826.  Relief  beyoiul  eomplaintt  not  shown,  6:)  Cal.  IM  ;  increasing 
damages,  62  Cal.  66 ;  adding  interest,  63  Cal.  105 ;  answer  as  aiding 
complaint.  Harden  v.  Ware,  not  reported ;  3  West  C.  Bep.  197 ;  re- 
mittiDg' portion  of  excessive  verdict,  when  improper,  61  CaL  307. 

BELIEF,  OENEBALLY. 

Pbatbb  fob  —  scope  of  general,  57  CaL  80. 

Bfbcific — reviffon  and  reforming  of  contracts,  55  Cal.  52.  Seseiaion 
of  contracts,  54  Cal.  161, 18d. 

BELIEF  IN  PABTICULAB  CASES  (and  remedies  generaUy). 

Brbach  of  Pbomisb  of  Mabbiaob — 54  CaL  51, 146. 

CoMirBBSioN— 54  Cal.  127, 830. 

DsKD — reforming,  55  Cal.  52. 

Ejbctmicnt  —55  CaL  98  ;  61  CaL  221, 288 ;  63  Cal.  320. 

Fbaud— 54  CaL  339;  8  Pac.  C.  L.  J.  1044. 

Lzxzr— foreclosing,  54  Cal.  136 ;  56  CaL  481. 

Haucious  PR0sca:;(7Ti0N'— 62  CaL  611 ;  64  CaL  284 ;  4  West  C  Bep. 
436 ;  5  West  C.  Bep.  440 ;  6  West  C.  Bep.  160. 

MomsY  HAD  AifD  Becbivbd— 60  Cal.  264 ;  5  West  C.  Bep.  879i 
Money  Paid  —  59  CaL  654. 
HoBTGAGE  — 54  CaL  620. 
Pabtxjership— 57  CaL  80. 
Tbbspass  to  Land— 5  West  C.  Bep.  88L 
2  681. 

Amkkdvbnt  of  1885— omits  word  "  final "  before  "  submlsrion  "  tn 
fourth  subdivision,  and  adds  sixth  subdivision. 

DISMISSAL  OB  NONSUIT. 

NoNsxTiT —improper,  68  Cal.  882. 

BisHissAL— by  court,  when  improper,  68  CaL  8.  As  to  party* 
ousts  Jurisdiction,  2  West  C.  Bep.  892. 
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I  581  (Oontinaed). 

8uBi>.  L  Br  FisAiSTJBv  BxroKB  Tbiai.— tboQgh  an  ItttezTenory 
n  Cal.  582. 

ExcKPTTONS  — toAereeotmtofvcIaCm,  and  decision  that  It  has  been 
inadef  canuot  be  reversed  by  same  court  eleven  years  later.  58  C&i. 
SB.  Affirmative  relitf  sougJUt  8  West  C.  Bep.  433 ;  as  to  meet  balance 
on  accounting  and  sale  of  real  estate,  2  west  CL  Rep.  2l5i.  Whers 
eron-eompiaiiU^  if  stricken  from  answer,  dlsmisaal  proper,  5  West  C 
Bep.  220. 

SuBD.  2,   Bt  CosniKKT — no  formal  Judgment  needed,  55  CaL  608. 

BuBD.  4.  Abandoitkent  at  Trial— Effect  of  withdrawal  of 
certain  accounts,  63  Cal.  191. 

Subd.  fi.  No  ROTFiciEN-T  Casb— /flrfZiiTC  of  prooft  61  CaL  Ifil ;  O 
Cal.  120L    Oitninds  of  motion  for  nonsuit,  specifying,  82  CaL  606. 

Judgment  Entbakd  AccoBDiNaLY— 55  CaL  108. 

I  580. 

JUDGMENT  BY  DEFAULT. 

Default  Judgment,  Generally — premature,  57  Cal.  501.  Irreg- 
ular where  taken  without  giving  notice  of  overruling  of  demurrer, 
63  Cal.  487. 

Su*©.  1.  On  Money  Contract— crKry  of  defendanVs  defatUtt  5S 
Cal.  26.  Entry  of  default  judgment,  generally,  64  Cal.  203  ;  not  proper 
against  one  defendant  if  all  served,  55  Cal.  20,  nor  against  all  if  not 
all  served,  64  CaL  203. 

JUDGMENT  ON  PLEADINGS. 

Motion  For,  Grounds  or —inauffleieru^  of  annoer,  55  Cal,  837 ;  eo 
CaL  430 ;  62  CaL  393  ;  64  CaL  17. 

IRRBQULAR —after  verdict  and  Judgment,  60  Cal.  430. 
{  590. 

Matbrial  laauE— Judgment  reversed  for  failure  to  find  upon,  81 
Cal.  361, 362. 

{598. 

Waiver  OF  JxtrtTriaXi—S7  cal.  507;  60  CaL  965;  5WestO.Bep.46L 

In  Otiter  Cases  —  trial  bv  court ;  as  in  an  action  to  restrain  con- 
tinuing trespasses  like  debris  deposits,  and  for  damages,^  Cal.  472^; 
and  despite  Interposition  of  plea  of  Statute  of  Limitations  to  equity 
action  to  determine  conflicting  claims  to  realty,  5  West  C.  Rep.  208. 

Equity  Cases  — equitable  issaes  and  defenses,  submission  In  dis- 
cretion of  court,  57  Cal.  623.  Finding  of  court  different  from  Jury  de- 
termines the  fact,  6S  Cal.  490.  On  adopting  verdict,  so  far  as  responsive 
to  issues,  court  must  find  on  issues  .not  covered,  64  Cal.  54.  Ordering 
new  trial  of  issues  submitted,  and  refusing  to  proceed  with  others 
eustained,  62  CaL  4S.  Verdict  advisory  to  court,  64  CaL  57 ;  2  West  O. 
Bep,  145, 740 ;  3  West  a  Bep.  «12;  5  Weat  a  Bep.  888. 

I  594. 
Delay  of  Trial — by  court  when  permissible,  8  West  C  Bep.  (RO. 

Want  of  Prosecution,  Dibicissal  for— vacation  of  such  dis- 
missal sustained  on  appeal  unless  abuse  of  discretion,  63  CaL  8L  Ooa- 
cUtional  denial  of  motion  for,  sustained,  63  CaL  88Si. 


C!3  e  ABDITIONAL  N0TB8. 

f  595. 

CONTITSrUANC^, 

AJFFiDAVTTS—matertcUity  of  evidence^  55  Cal.  49.    Ihie  diligence^  59 
Cal.4d.    Expected  evidence.  fAGaX.4». 

Pleadings  —  unless  totally  defective,  Insufflclencj  ought  not  to  be 
considered  on  motion  for  postponement,  61  CaL  118. 

I  607. 

CONDUCT  OP  TRIAL. 

SULiNO  —  requiring,  64  Cal.  04. 

i  608. 

QUESTION'S  OF  Fact— Jury  exclusive  Judges  of,  59  Cal.  aoo. 

CHAiteB  TO  ZXTBrr  —  fact.,  on  gttesttons  of,  54  Cal.  151,  628  ;  55  Cal.  236. 
Coneidered  cu  a  whole,  neld  not  erroneous,  63  CaJL  56, 62. 

IXSTRUCriONfi,  GENERALLY. 

Abstbact — impn>]>er,  58  CaL  30. 

Aix— to  be  considered,  55  Cal.  202 ;  62  CaL  164. 

CoiTTRADicTOBT— or  inconsistent,  55  CaL  12 ;  58  Cal.  27 ;  5  West  C 
Bep.885w 

DiSBBGASDixa— 58  CaL  90. 

£BBOVEons-M  CaL  266,628;  55  CaL  204,207,400;  62  Cal.  440. 

Fact,  osr  Qcestioks  or — fraud,  54  Cal.  628 ;  55  Cal.  239. 

PBOF3ER-54Cal.442;  55CaL9,46. 

SsPBTTTXOiT  UmrscEsaABY— 63  CaL  156. 

Vagfus— 55CaL]2. 

i  609. 
SPECIAL  INSTRUCTIONS. 
JLSKINO— 54  Cal.  442. 

HypoteceticaIi— properly  refused,  C4  CaL  440. 
BBrnsAi.  o J*— proper,  55  CaL  185 ;  64  Cal.  449 ;  curing,  54  CaL  396, 418. 

i  616. 

Jury  Bibchabokd— withent  verdict,  plaintiff  must  pay  fees,  4 
'WestO.Rep.2U. 

{  610. 

Bbctiok  Cited— 4  West  C.  Rep.  638. 

COUBT,  POWEB  OF—  62  Cal.  66. 

6UBPI.17SAOE — in  referring  to  matters  not  in  issue.  62  CaL  285^    Va- 
cating verdict  for  immaterial  defect  improper,  63  Cal.  33. 

i  624. 

Ykedict,  Scofe  of— uncertain  verdict,  56  CaL  522L 

CoiTciiUBivENEss  OF  Vebdict- ou  appeal,  if  any  evidence  to 
wartant  it,  62Gal.  171. 

I  625. 

Gknebax.  Veboict— Inconalstent  with  special,  disregarded,  68 
CaL  29. 
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'   {  825  (Ck>ntiniied). 

8FSCX4I.  Vkbstct— «peeia{  fiTtdtnot  effect  on  general  verdict,  SS 
OnL  29i  In  equity  case,  adviiory  to  the  court,  see  {  502,  note  on 
eqaity  caae& 

i  626. 

▲MOfUKT  OP  Rkcotkby— too  indefinitely  stated,  Wataon  v,  Da- 
mon, M  CaL  27&  Sufficient  If  ascertainable  from  pleadings,  61  CaL 
list 

I  627. 

Vkrdict  mr  RKFiiKViK— referee's  finding,  56  CaL  4eQL  Cannot 
find  verdict  for  half  of  catUe  detained,  4  West  C.  Bep.  638. 

Must  Fcn>  thk  Vai^uk — 82  CaL  66. 

If  bo  Instbuctxd— 2  West  C.  Bep.  886 

§  631. 

Triai«  bt  Juby —in  divorce  case,  right  guaranteed  by  eoostitatSon 
Inapplicable,  64  CaL  2ML 

Watvkr  of  Jury  Tbial— Sherman  v.  McCarthy  is-  reported  in 
bank,  67  CaL  507 ;  where  trial  actually  begun  without  Jury,  5  West  C. 
Bep.  46. 

SuBD.  1.  FAII.UBK  TO  APFBAB  AT  Tbiai.— 60  CaL  885  (not  where 
case  improperly  placed  on  equity  calendar 

i  682. 

Wbtttkn  DBcraioir  Fiucd — equity  in,  11  Pac  C.  I^  J.  630.  TMrty 
daygf  formerly  twenty,  and  so  improperly  indexed  on  page  7il»ana 
there  placed  under  2  633. 

i  683. 

BiBCTiON  Gbniebaixy — Separately  stated,  55  CaL  28w 

COKCLUSiONs  OF  Law— may  be  changed  at  any  time  befbre  entry 
of  Judgment,  62  Cal.  1.  Clerical  error  in,  4  West  C.  Rep.  613.  Finding 
as  to  cruelty  in  divorce,  held  merely  conclusion  of  law,  62  Cal.  46C 
Unnecessary  and  immaterial  statement  in,  not  ground  for  ordering 
new  trial,  6  West  C.  Rep.  150.  When  and  when  not  constmed  as 
findings  of  fkct,  63  CaL  316.  Cannot  be  regarded  as  finding  of  fact,64 
CaL2M. 

FINHTNOa, 

Abskncb  — of,  54  Cal.  254.  416,  565 ;  61  Cal.  615 ;  62  CaL  536 ;  63  CaL 
36,  U3, 155 ;  6  West  C.  Rep.  127, 158;  and  see  65  Cal.  197. 

Addition Ai.— 60  Cal.  399. 

Ambndino— new  findings  not  proper  on  motion  for,  6  West  C. 
Bep.  206. 

Abouxknt  nr— 1  West  O.  Rep.  868. 

CONSTBUCTION  OF— 58  CaL  303L 

COKCLUsrvBKXBS— on  appeal  from  order  granting  new  trial,  62 
CaL  848, 615. 

CONTBADiCTOBY— 55  CaL  94 ;  Sr  CaL  819 ;  59  Cal.  620;  64  CaL  47, 62; 
5  West  C.  Rep  877. 

DxFXCixxT — 56  CaL  71. 

SiBCTirmfT— in,  57  CaL  144, 585 ;  68  CaL  67 ;  60  CbL  807 ;  00  CaL  161, 
<14,436,628. 
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I  688  (Oontinaed). 

EviDENCK— afrainst,  59  CaL  97,  311,  313.  Sustaining,  54  Cal.  565 ;  86 
Cal.  215 ;  57  Cal.  435, 503  ;  58  Cal.  51, 87, 279 ;  59  CaL  148, 150, 307, 513,  620  ; 
00  Cal.  98,  161,  304,  340,  361, 414,  424, 556,  639 ;  61  Cal.  886  (and  see  61  CaL 
465),  52L  617 ;  62  CaL  337 ;  63  Oal.  143, 405, 404 ;  64  Cal.  57, 529 ;  6  West  a 
Bep.5flL 

ExcEFTiozr  TO  "55  CaL  3L 

FuLi.— eoCal.  644. 

Gessbal — not  too,  58  Cal.  184. 

IiUATEBiAi.—  6  West  C.  Rep.  161. 

.  iNVBRVSCSB—of  fact,  caonot  be  drawn  from,  2  West  C.  Rep.  141 

iNsrFFTciEiTT  —  56  Cal.  197, 544 ;  56  CaL  15 ;  57  Cal.  337 ;  59  CaL  535, 
628 ;  66  CaL  361 ;  2  West  a  Bep.  37L 

IssiTSS- within,  54  Cal.  839, 626 ;  65  Cal.  316,  319 ;  58  Cal.  197  .  59  Cal. 
693  (see  62  Cal.  150) ;  62  CaL  154;  1  West  C.  Rep.  122.  Covering,  51 
CaL  128, 558  :  55  Cal.  70;  58  CaL  197  ;  59Cal.  535 ;  60  CaL  340, 414, 436, 623  ; 
61  CaLdeO,  623  ;  62  Cal.  150, 160, 176 ;  63  Cal.  352, 537 ;  64  Cal.  377 ;  4  West 
C.  Rep.  588  ;  5  West  C.  Rep  878 ;  6  West  C.  Rep.  158. 

Jddomekt,  Must  Suppobt— 54  CaL  379, 601 ;  57  CaL  227, 236, 281 ;  b8 
Cal. 578;  62 CaL  176;  63 Gal.  162, 352 ;  64 Cal.  166,178. 

Pbobatb  Pbocesdikos — in,  55  Cal.  574. 

Pbobativs  Facts  —stating,  57  Cal.  180 ;  60  Cal.  436. 

Sequestino  —  57  Cal.  538. 

Respoxdixo— to  material  issues,  57  Cal.  417 ;  Roediug  v,  Perasso^ 
February  21, 1881. 

SieNiNG — 57  CaL  625. 

BuFjnciEXCT— 54  Cal.  300 ;  55  Cal.  109  ;  56  Cal.  217  ;  57  Cal.  9, 136.  305, 
865, 617. 644 ;  58  CaL  152,  181 ;  69  CaL  1, 143, 569 ;  60  Cal.  375,  376 ;  6  West 

a  Rep.  ao. 

Test  —  of  sufficiency,  special  verdict  as,  57  Cal.  539 ;  64  Cal.  520. 

Ultimate  Facts— staling,  56  Cal.  18, 381 ;  57  Cal.  180  ;  63  Cal.  315, 
316 ;  1  West  C,  Rep.  863. 

§  684, 

FrNDiNo  Watved— non-waiver  must  appear,  54  Cal.  600.  When 
presumption  cannot  arise,  2  West  C.  Rep.  371. 

i  635. 

See— 57  CaL  537. 
i  686. 

Issue  of  Law— Judgment  on  demurrer  overruled  or  sustained,  59 
Cal.  9 ;  when  a  bar,  58  CaL  18, 20  ;  59  Cal.  452. 

i  689. 
SuBDs.  1, 2.   Account — 57  Cal.  643. 

i  648. 
,  Refobt— account,  as  to,  57  Cal.  643. 

I  646. 

PXFiN  jtiox  dt  Section — cited  67  Cal.  230. 


'   I  646  (CoDtmned). 
EXCEPnOXS. 
AasKXdc  OF — prevents  review  of  emns,  61  CaL  823. 

Appexxatx  Ooubt— first  ndstn^  obJectl<»8  in,  6S  CaL  211 ;  M  CsL 

803,381.  , 

Evn>E3rcE,  OKnecrioK  to— immoterf of,  M  CaL  471 ;  ft  CaL  46,  443L 
Motion  to  ttrUce  out,  5&  CaL  46^    JS^^eeUon  o/,  55  CaL  M7. 

Pabty— not  concerned,  taken  by,  58  CaL  91 

Spectftc,  Must  bk— admission  or  rejection  of  evidence,  to,  54  Ga^ 
127 :  55  CaL  M5 ;  66  CaL  161 ;  61  Cal.  401,  at  p.  405 ;  charge,  to,  see  55 
Cal.  46 ;  62  CaL  612 ;  8  Fac  a  L.  J.  497 ;  to  tnsnfflciency  of  evldenceh 
absent,  61  CaL  SSL 

Tnf  E  OF  DBcnaoK — taking  at,  56  CaL  161, 17L 
i  647. 

Dbcisiows  I>EEirKD  ExcEFTKD  TO— amendment  U>  pleading,  9tt 
sapplementary  answer,  may  be  embodied  in  bllJ  of  exceptions,  8  raci 
C.  il  J.  781 :  case  in  bank,  60  CaL  240.  Interlocutory  order  or  decision 
bere  recognized  as  existing  under  Code,  63  Cal.  509. 

^  BiTBSEQUKXT  BiEDUCTiox  TO  Wbitixo  —  requisite,  S7  CaL  243. 

i  648. 

'   No  Pabticulab  Fobm—  of  exception  required,  57  C&l  68, 143. 

Bpscifyiko  Pabticui^bs — of  insufficiency  of  evidence,  54  CaL  lZr» 
SS9 ;  67  CaL  239. 

i  649. 

At  Timb  of  Dbcibiok — may  be  presented,  57  CaL  SOS. 

i  650. 

At  a  Tbial— covers  decision  on  motion  to  set  aside  default.  57  CaL 
505  ;  but  not  exceptions  taken  after  trial  and  Judgment,  61  CaL  255. 

BujL  of  Exceptions— proper  on  appeal  from  probate  order 
directing  a  conveyance  of  real  estate,  61  CaL  161, 163L 

Fubthbb  TncE — 64  CaL  529^;  2  West  C.  Bep.  882. 

Exobossment— stipulation  concerning,  binding,  60  Cal.  319. 

Pbbsektment  — to  Judge  who  heard  or  tried  case,  see  58  Csd  SL 
Too  late,  57  CaL  504. 

1*DCE  FOB  Settleicent — 50  CaL  435 ;  57  CaL  42, 604  ;  59  Cal.  21% 

Cebtifxcate  of  Judge — M  Cal.  381 ;  56  Cal.  466 ;  60  Cal.  279.  Bedt> 
Ing  agreement  of  attorneys,  5  West  C.  Rep.  79.  Judge  should  settle, 
though  bill  of  exceptions  called  statement  on  appeal,  60  CaL  279. 

Rbqxttbite  of  Bill  of  Exceptions  —  cross-reference  should  be 
to  (  669  (Instead  of  1 259).  Statement  on  motion  for  new  trial  and  bill 
of  exceptions  maybe  incorporated  in  one  paper,  6  West  C.  Bep.  890. 

g  652. 
Petition— granted,  62  CaL  186. 

i  653. 
Obdbb  ob  Bules— 58  Cal.  62. 

Statement  on  AppeaXi— after  motion  for  new  trial.  Is  to  be  set* 
tied  by  Judge  who  denied  the  motion,  not  by  predecessor  who  tried 
the  case,  5  West  C.  Bep*  8S7, 447. 
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{  656. 

K'lrwr  Trial— Is  re-examlnation  of  facts,  see  56  Cal.  17.  Of  lasnes 
submitted  to  Jury  may  be  ordered  before  others  disposed  of,  62  CaL 
13m    IB  mode  of  vacatin^r  findings  In  equity  case,  63  C5al.  609. 

AarTKBTBiALAXD  DECISION'— clse  premature,  27  Cal.  376;  56  CaL 
^  :  1  West  C.  Hep.  467  (by  referee).  Uisting  uished  from  mistrial  or  no 
urtal  as  to  defendant  In  regard  to  whom ,  uo  verdlc  t  rendered,  61  Cal.  60B» 

i  657. 

ViaiDiCT  Vacated- but  where  no  verdict  rendered,  there  is 
merely  a  mistrial,  or  no  trial,  as  to  him,  61  Cal.  605. 

NEW  TKIAL. 

CoNFUCT  OF  EviDKNCK— effect  of,  3  West  C.  Rep.  625. 

DiscRETiox  — extensive,  hence  abuse  of,  alone  causes  interfer- 
ence, 19  Cal  606 ;  55  Cal.  43 ;  58  Cal.  309 ;  63  Cal.  243, 340 ;  In  other  mat- 
ters, *7CaL282;54Cal.634;57CaL80.  ^ 

Obdkb  FOB— 57  CaL  12 ;  made  on  terms,  57  Cal.  301 ;  59  Cal.  312. 

:  GJaOUNDS  FOB  NEW  TRLA.L. 

Sttbu.  L  lRBBoui:.AiUTY  vx  Pbockkdinqs  —  o/  eom-tt  64  CaL  188. 
i71 ;  83  CaL  24L 

SuBD.  2.  Misconduct  of  JxmY—wfiat  constitutesy  61  CaL  183:  4 
West  C.  Rep.  349.    Impeaching  verdict,  57  Cal.  638. 

SuBD.  a  SuRPBiSK— wftorf  conHUiUest  54  CaL  198;  62  Cal.  343;  ft 
West  C.  Rep.  4.'>4.  Not  absence  of  attorney,  19  CaL  113, 605  ;  47  Cal. 
119 ;  8  West  a  Rep.  445.  Belief  exhausted,  55  Cal.  49  ;  66  Cal.  470.  Jn- 
9tanee  where  new  trial  properly  denied,  61  Cal.  56. 

SiTBD.  i.  Newly-Discovebed  Evtdencb— d«/f7C7icc,  proof  of,  55 
CW.  475  ;  62  Cal.  262 ;  63  CaL  57.  Cumulative,  not  merely,'e2  CaL  164  ;  4 
Weal  C.  Rep.  432.    Too  late  for  trial,  en  Cal,  260. 

Bttbbi.  5.  Excessive  B Aid aqks— Beyond  those  claimed,  62  Cal.  66L 
ftuaUm  or  prejudice,  54  CaL  418 ;  61  Cal.  605 ;  62  Cal.  164.  Dttmagea  too 
tmall,  61  CaL  605. 

;  Damages  in  Vabious  Cases— ejectment,  63  Cal.  43. 

BuBD.  6.  Insufficient  Evidence— «u6«ian«aJ  conffici,  no  inter- 
ference, 54  CaL  98, 118,  390,  442,  480,  626  ;  55  Cal.  9,  21,  30, 109,  257,  »I9 ;  56 
CaL  477,632 ;  57  CaL  268, 356,  357,  530;  58  CaL  62,  336.  Otf^r  deetston, 
^waUy  g^,  decision  of  fact  only,  2  West  C.  Rep.  900  ;  findings  of  court, 
66  CaL  495.  Supportirua  evidence,  sufficiency  of,  58  Cal.  641 ;  58  CaL  11 ; 
89  CaL  67 ;  utter  Insufflclency,  62  Cal.  171  (alone  prevents  conclusive- 
ness of  verdict) ;  63  Cal.  82  (Insufficient  evidence  In  mining  claim 
eontest).  A  buse  of  discretion  requisite,  12  Cal.  240 ;  33  Cal.  522 ;  55  CaL 
407,420;  57  CaL  ^. 

Against  Law— 66  CaL  18,  495 ;  57  Cal.  15;  61  Cal.  605 ;  5  West  C. 
£ep.  605 ;  and  evidence,  62  Cal.  66. 

SuBD.  7.  Ebrobs  in  JjXW — eiHdence,  admission  or  rejection  of,  54 
CaL  207, 282, 442,  609 ;  55  Cal.  9^7,  79, 91, 185  ;  63  Cal.  68  (allowing  lead- 
ing question  not) ;  5  West  C.  Bep.  895.  Instructions  as  to,  54  CaL  151, 
286,  278,  398,  442,  628 ;  55  Cal.  185,  201,  204,  207.  Findings,  54  CaL  192. 
Variotis  particulars,  Sherman  v.  McCarthy,  in  bank,  57  Cal  507 
Jhx^tuiicml,  must  be,  54  CaL  394, 398, 418, 639 ;  55  CaL  9, 46 ;  63  Cal.  59 ;  4 
West  C.  Rep.  624. 

i  658. 

Affidavits  — must  be  made  npon,  if  for  cause  in  subdMalons 
oamed  in  section,  61  CaJ<.  606 ;  63  CaL  233. 
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i   669. 

:  Within  Tkn  Days — 54  CaL  181 ;  57  Cal.  632 ;  6  West  C.  Bep.  134. 

NoTiCB  OF  Dbcision— 58  Cal.  82 ;  5  West  C.  Bep.  81,  688 ;  meaning' 
of  **  decision,"  see  49  Cal.  555  (instead  of  565).  I^ot  required  before 
ameudmeut  of  1874, 56  Cal.  610. 

Notice  op  Motion  fob  New  Triail— amendment  of,  too  late  for,  5 
West  C.  Hep.  882.  WcUver,  {  63  Cal.  220.  In  filing  and  serving  of  papers, 
notice  must  be  served  on  every  adverse  party,  57  Cal.  14  (and  see  62 
Cal.  558) ;  5  West  C.  Bep.  79.  Time  for,  extension  of  time,  57  CaL  632 ; 
premature  before  filing  of  findings  and  Judgment,  5  West  C.  Bep.  225  r 
or  before  equity  findings  adopted,  5  West  C.  Bep.  890.  Dettgnating 
grounds,  56  Cal.  160.  Vacating  decision,  need  not  notify  motion  for,  W 
CaL  99.  Stating  basis  of  motion,  61  Cal.  292.  Objection  to  want  of,  pre- 
sumption against,  when  first  raised  in  appellate  court,  63  Ca).  220. 

Dbsignatiko  Obounds— and  basis  of  motion,  61  Ca).  292. 

Bpecifyino  Pabticulabs  —  54  CaL  127. 242, 595  ;  55  CaL  277 ;  W  CaL 
162 ;  59 Cal.  303 ;  61  Cal.  292,  603 ;  63  CaL  233, 242;  4  West  C.  Bep.  385;  5 
West  C.  Bep.  167.  Full  enough  for  comprehension  by  court,  satisfies 
statute,  63  Cal.  242. 

SuBD.  1.  Affidavits — for  surprise  or  newly-discovered  evidence 
requisite,  see  63  Cal.  233. 

SuBD.  8.  Statement  —  notice  of  settlement,  64  CaL  231 ;  time  for 
preparing  and  serving  draft,  58  Cal.  351 ;  onaission  of  service  as  to  one 
party  not  ground  to  dismiss  appeal,  4  West  C.  Bep.  420  ;  Judge's  cer- 
tificate, 60  CaL  431 ;  63  Cal.  417  ;  time  for  filing,  5  West  C/Bep.  882 
(exceeded) ;  6  West  C.  Bep.  688  (before  filing  does  not  become  part  of 
record,  so  can  be  stricken  out) ;  specifying  particulars,  63  CaL  244 ; 
amendment,  when  allowable,  64  CaL  3.  Referring  to  reporter's  notes 
for  evidence,  insufficient,  62(JaL  49;  and  see  49  CaL  584 ;  saCaL  422. 

i  660. 

Hbabino— voco^na  ordier  for  new  trial,  when  Improper,  35  CaL 
216  ;  43  CaL  452  ;  10  Pac.  C.  L.  J.  193 :  4  West  C.  Bep.  533  ;  5  WestC. 
Bep.  607.  Premature  order  on,  see  4  West  C.  Rep.  534.  JHstnissal  m 
fnotion  for  want  of  prosecution.  32  CaL  655 ;  42  CaL  120, 121 ;  68  CaL  348; 
00  C^.  572 ;  estoppel  to  complain  on  appeal  of  such  denial  or  dls* 
missal,  15  CaL  42 ;  61  CaL  194 ;  no  renewal  after  such  dismissal,  61 
CaL  194. 

i  661. 

Jui>OMENT  BoLii—  55  CSal.  43. 

Affidavits.  Bill,  or  Exceptions,  Statement— required  wher» 
Interlocutory  judgment  in  partition,  64  CaL  529. 

Statement  on  Appeal— reporter'"*  notes,  written  out.  Insufficient. 
62  Cal.  290  ;  and  see  49  Cal.  584  ;  50  CaL  502.  Judge's  certificate,  see  W 
CaL  279  ;  63  CaL  417.  Beeord  on  appeal,  statement  essential  in,  57  OiL 
292.  Settlement  of  statement,  by  Judge  hearing  new  trial,  not  orlginat 
trial,  5  West  C.  Bep.  357, 447. 

;  662. 

Beviewed  on  Appeal— but  no  Interference  with  order  of  court 
except  for  abuse  of  discretion ;  1  West  C.  Bep.  473. 

i  664. 

Sbttebinq  Judgment— execution  may  Isaos  withoutidl  CaL  14Zi 
C9erlc  acts  ministerially  in,  61  CaL  265. 
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i  664  (Continued). 

JUDGMENT    GENEKALLT. 

Acxioar  oN—niU  ttel  record,  good  defense,  4  West  C.  Rep.  609. 

▲txack  on— 56  CaL  526. 

Kbbokbous— not  subject  to  collateral  attack,  38  CaL  428 ;  30  Cal* 
m  ;  £6  CaL  526 ;  as  to  some  defendants,  64  Oal.  166. 

TnxAJL^l  West  C.  Rep.  872 ;  5  West  C.  Rep.  277. 

"FostMf  QusBTiox  AS  TO  — 54  CaL  585. 

Map- or  other  paper,  mere  reference  to,  insufficient,  64  Cal.  529. 

fiEPSRENCX— to  map  or  other  paper,  insufficient  in,  64  CaL  529. 

Skttino  off— 55  CaL  105. 

Action  to  Rkcovss  Posskssion,  stc.  —  points  for  Jury  to  weigh, 
£6  CaL  640. 

Dkfkndant  Claims  a  Rktubx  Thkrhfob— as  by  amendment  to 
answer,  56  CaL  453L 

g  667. 

Refucvin  Judombnt— form  of,  should  be  in  alternative,  11  Fac. 
G  Ij.  J.  502  ;  6a  CaL  552 ;  for  plaintiff,  61  CaL  640 ;  62  CaL  66 ;  5  West  C. 
Rep.  754;  "for  the  possession,"  61  CaL  640,  M3;  "or,"  63  Cal.  552; 
*•  the  value,"  62  Cal.  66 ;  1  West  C.  Rep.  350 ;  and  complaint  mav  be 
amended  to  show  increased  value,  1  West  C.  Rep.  350.  For  dof end- 
ant,  directing  return  of  property,  66  Cal.  453 ;  no  excuse  for  plaintiff 
that  property  destroyed  by  act  of  God,  as  by  death  of  cattle,  61  Cal. 
92 ;  wrong-doer  cannot  acquire  privilege  of  restorina  a  particular 
article  or  paying  its  value,  2  West  C.  Rep.  885 :  value  of  special  Inter- 
eat,  when  recoverable,  55  CaL  149 ;  damages  for  detention  for  with- 
boiding,  48  CaL  164 ;  54  CaL  192;  60  CaL  639 ;  63  CaL  374. 

i  670. 

JcriraifKNT  Bx>iji.—atnended  answer,  neither  order  granting  leave 
to  file  nor  proof  of  service  required  to  be  entered  on  Judgment  roll, 
56  CaL  491. 492. 

SuBD.  L  Whkbx  no  Answkb  —  both  part  of  judfftnent  roll,  56 
CaL  25. 

SuBD.  2.  Othek  Cases — report  of  referee,  54  CaL  542.  Sxeeptiont, 
61  CaL  163.  Change  of  parties  does  not  mean  appointment  of  guardian 
ad  lUein  for  infant,  64  CaL  529 ;  4  West  C  Rep.  69&  Copy  ofjudginentt 
55  CaL  43. 

?   671. 

DocKETiNa  JuoonsNT  -^  time  of,  61  CaL  282, 286L  Execution  may 
Issue  without,  61  CaL  147. 

Judgment  Lien— to  tphat  attaches,  when  not  to  homestead,  61 
CaL  287.  Two  years  duration^  61  CaL  287.  FtxMf  of,  not  by  parol,  61 
CaL  282, 287. 

I  676. 

Satisfaction  of  Judgment— «n<ry  of,  without  notice  to  creditor, 
may  be  set  aside,  54  CaL  578  ;  may  be  ordered  in  favor  of  sureties  on 
Mpeal  bond,  see  60  Cal.  621.  Parties  empowered  to  give,  not  co-plaint- 
iff, if  whole  Judgment  not  paid,  61  CaL  1.  Of  foreclosure  of  mort- 
Etge,  may  be  treated  as  equitable  assignment  of  mortgage,  2  West  C. 
ep.  126 ;  except  as  against  bona  fide  purchasers  of  premises,  61  CaL 
aoo.  When  no  relief  in  equity,  on  ground  of,  61  C«L  900. 
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i  681. 
Pabty— in  whose  favor  judjrment  Is  given,  56  CaU  183. 

Ektbt  or  JuDGMKXT— not  necessary  for  Issuance  of  execntioii« 
61  CaL  147. 

Stay  of  Exbcution— when  Improper,  54  Cal.  637;  proceedings 
for  new  trial  do  not  operate  as,  28  Cal.  68 ;  56  CaL.  163 ;  and  see  40  CaL 
278. 

I  682. 

Vaud  on  Pack— sherlflf  justified  In  executing,  61  CaL  642. 

SuBSCBiBKD  BY  Clbbk  — clerk  of  Superior  Court  has  same  power 
to  issue  as  clerk  of  district  court  had,  59  Cal.  129. 

i  684. 

Possession  of  Rbai.  Pbopbbty— i«r{<  of  possession  or  restUutU»h 
11  Pac.  C.  L.  J.  106  ;  description  in  complaint  sulficient  for,  6  West  C. 
Rep.  130.  Wrtl  of  assistance,  54  CaL  435 ;  56  CaL  135 ;  2  West  C.  Rep. 
735.  Dispossessed  parties,  privies,  etc.,  may  be,  54  CaL  166 ;  wife  and 
mortgagee  of  crops  may  be,  64  Cal.  4S0L 

EXECUTION. 

QlTASHIXG  — 56  Cal.  163. 

i  685. 

RKvrviNo  ExKcuTiON— <c<re/acicM,  former  method,  21  CaL  129 ; 
now  abolished,  see  }  802. 

§  638. 

Pbopkbty  Liablb  to  Exkcution— i»<ere»«.  Judgment  debtors, 
64  Cal.  446 ;  partners,  etc.,  58  Cal.  49;  3  West  C.  Ben.  626 ;  in  patent 
rights,  57  Cal.  522 ;  equitable  interest  in  land,  58  CaL  375.  Coniraett, 
Judgment  assigned,  63  Cal.  546. 

g  689. 

Claimed  by  Thibb  Pbbsox— notice  and  demand,  68  CaL  438. 
StTFPiciKNT  Indbmkity— 58Cal.  438. 

i  690. 

Lkviable  Pbopkbty— grain  harvested  from  homestead  not  ex* 
empt,  62  Cal.  40L 

EXEMPTIONS. 

SuBD.  3.  HoBSKS  ON  Fabic — stalliOB  exempt,  2  West  G.  Rep.  886 ; 
3  West  C.  Rep.  676. 

Qbain— harvested  from  homestead  not  exempt,  62  CaL  401. 

SiTBD.  6.  Vehiclb  IK  UsK,  KTC  — peddler  or  huckster,  findings, 
64  Cal.  123 ;  64  CaL  290;  habitually  earns  his  living,  64  Cal.  639 ;  62 CaL 
399. 

g  691. 

Shbbiff  MUST  ExKCUTE  Wbtt— pursuaut  to  section,  68  CaL  4S0; 
and  despite  prior  Irregularities,  61  CaL  642. 

Thikqs  IK  Action— partner's  interest,  58  CaL  49;  stock,  68  CaL 
600 ;  assigned  Judgment,  64  Cal.  546L 

Shbbiff's  Retubn— conclusive,  64  Cal.  297. 

■  Paying  Ovkb  Pbocekbs— surplus,  64  CaL  297,  , 
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{  693. 

Want  of  Notick^  aggrieved  party  does  not  mean  purchasei. 
butptirty  to  the  ezecutiou,  68  Gal.  517. 

Publicity  of  Bal.b— 68  CaL.  455w 
i  694. 

PuRCHASBB— Judgment  creditor  as,  of  partnership  Interest,  3  West 
C.  Hep.  62C 

Real  pROPBRTY—sale  In  gross,  54  Cal.  846;  2  West  C.  Kep.  770 ; 
see  57  CaL  648. 

JuDOKKNT  Dkbtob— must  dlrcct  order  of  sale,  57  Cal.  8 ;  which 
sheriff  must  follow,  57  CaL  643. 

2  700. 

PuBCHASKB  AT  Sai:.j£ — ohtalus  rights  of  Judgment  debtor,  68  CaL 
375 ;  59  CaL  470. 

§  701. 

Rkdemption  — effect  of,  65  Cal.  631.  Alleging  right  of.  In  com- 
plaint for  slander  of  title,  60  CaL  157. 

SuBD.  1.  Judgment  Debtor,  etc.— 4  West  C.  Bep.  433;  on  re- 
demption by,  effect  of  sale  is  terminated,  4  West  C.  Rep.  433. 

Scbskquknt  Likn— 58  Cal.  57. 
I  702. 

Bedemptioksb  —55  Cal.  631, 
Within  Six  Months— including  whole  of  last  day,  61  CaL  332, 

I  708. 

^  Sheriff's  Dkkd— effect  of,  as  estoppel,  61  Cal.  147;  by  relation 
from  attachment,  55  CaL  174.  Becttals  in,  55  Cal.  5.  TUle  acqtdred  by, 
relates  back  to  date  of  Judgment,  not  of  levy,  3  West  C.  Rep.  446. 
VThere  tio  enti'V  of  judament,  execution  Issuable  and  sheriff's  deed 
valid,  61  CaL  145. 

i  707. 

Rents  Frojc  T3Nant  in  Possession— statutory  liability  for,  not 
founded  on  contract,  and  hence  not  ground  for  attachment,  3  West 
C.  Rep.  196. 

§  709. 
Subboqation — see  64  CaL  354. 

§  717. 

Pebson— questionable  whether  this  covers  an  officer  of  the  law 
holding  property  of  a  Judgment  debtor  under  an  execution,  61  CaL 
^>  at  p.  435. 

§  719. 

Order  to  Apply  Property— 66  CaL  265;  disobedience  Is  con- 
tempt, 64  Cal.  343. 

,  Person,  Corporation,  etc.  — doubtful  If  applies  to  constable 
levying  execution,  61  Cal.  433,  at  p.  435. 

,  Authorizing  Action— no  more  stringent  course  proper,  55  Cal 
»i;  66 CaL  265 ;  61  Cal.  433. 

FoBBiDDTNG  TRANSFER,  ETC.  —  but  no  authority  to  order  sale  o« 
property  and  payment  of  proceeds  Into  court,  61  CaL  483,  at  p.  435. 
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i  726. 

FoRRCLOSiTRE  OF  MoRTOAOK,  Onk  ACTION  OKI.Y— Harden  V. 
Ware,  not  reported ;  Ould  v.  Stoddard,  54  Cal.  61X  Not  on  note  un- 
less security  valueless,  63  CaU  36A ;  nor  against  mortgagor's  successor 
by  purchase,  assuming  the  mortgage  and  re-conveying  where  mort- 

frage  barred  by  limitation,  64  Cai.  355,  362.    Sale  of  premises  primary 
und  for  debt,  3  West  C.  Bep.  619.    May  Include  demand  for  annul- 
ment of  release  of  mortgage,  6  West  C.  Bep.  696. 

Deed  of  Trust  —  does  not  require  foreclosure,  54  CaL  296 ;  57  CaL 
480;  60  Cal.  360 ;  lOPac.  C.  L.  J.  7^ 

'ENFOB.ciSMKSfT  OF  MoRTOAOE — scope  of  oction,  complaint  amended 
for  mistake  in  description,  60  Cal.  294 ;  not  amended  for  mistake  Ions 
known  to  plaintiff,  60  Cal.  379  ;  notice  of  election  in  writing  to  treat 
principal  as  due,  need  not  be  averred,  60  Cal.  299 ;  sufficient  allegation 
on  information  and  belief  that  mortgagor's  grantee  agreed  to  satisfy 
mortgage,  4  West  C.  Bep.  500.   Answer,  sufficiency  of,  63  Cal.  313.    For 

furchase  moneys  fraud  without  eviction  insufficient  defense,  60  CaL  21K. 
'raud  may  be  set  up  where  corporation  nominal  party,  64  CaL  196. 

Judgment  of  Foreclosure— decree,  form  and  scope  of,  57  CaL 
8 ;  61  Cal.  558, 601 ;  should  be  without  prejudice  to  claim  under  tax 
title,  63  CaL  159  ;  need  not  contain  directions  to  docket  Judgment  for 
deficiency,  11  Pac.  C.  L.  J.  244 ;  directing  sale  of  different  estate  from 
that  mortgaged,  1  West  C.  Bep.  852 :  4  West  a  Bep.  631.  Defaalt  on, 
10  Pac.  C.  L.  J.  778.  Effect  of,  59  Cal.  178.  FartUionf  mortgage  given 
on,  60  CaL  627.  Premature  foreclontre,  58  Cal.  6.  Separate  parcel*, 
where  mortgage  is  on,  4  west  C.  Bep.  108.  Deed  after ^  title  relates 
back  to  date  oi  mortgage,  64  CaL  98.  vescription  in,  following  mort- 
gage and  complaint,  Insufficient,  64  Cal.  449.  Satisfaction  of*  on 
record,  may  be  treated  as  equitable  assignment  of  mortgage,  2  West 
C.  Bep.  126,  except  as  against  bona  fide  purchasers  of  premises,  2 
West  C.  Bep.  128.  When  no  relief  in  equity  on  ground  of,  61  Cal.  S6a 
Ci-edit  in,  implied  promise  to  pay  when  Improperly  made  so  as  to  be 
a  virtue:  advance,  1  West  C.  Bep.  575 ;  2  West  C.  Bep.  144.  i^ratidu- 
lent  conspiracy  does  not  prevent ,  if  mortgagee  not  a  party  thereto, 
8  West  C.  Bep.  80S. 

Sale  op  Encumbered  Property— of  nnlncluded,  exempt,  per- 
sonal property,  see  11  Pac.  C.  L.  J.  222.  No  stay  of,  pending  appeal 
by  subsequent  purchaser  in  possession  from  mortgagor,  61  CaL  8b0. 
Bights  of  buyer  of  certificates  of  purchase  of  swamp  lands,  6  West  C 
Bep.  182.  Application  for  reliei  from,  within  reasonable  time  re- 
quired, 5  West  C.  Bep.  37 ;  and  see  61  CaL  360. 

Amount  Due  to  Plaintiff— owccrtoinirvj  63  Cal.  194.  Cowuel 
fees,  generally,  omit  citation  of  48  Cal.  494,  and  add:  55  Cal.  379  ;  62 
Cal.  502 ;  cover  fees  for  prosecuting  appeal  to  Supreme  Court,  61  Cal. 
363 ;  fixed  by  court,  55  Cal.  51 ;  62  CaL  380 ;  stipulated  formerly,  60 
CaL  215.  Insurance,  59  Cai.  539.  Interest,  61  Cal.  862.  Taxes,  ten  ler 
of,  11  Pac.  C.  L.  J.  169.  Where  inortgatje  for  liabUtttes,  mortgagee  had 
Incurred  or  might  incur,  3  West  C.  Bep.  43L 

Judgment  fob  Deficiency— personal  liability,  55  Cal.  15.  Hen, 
58  CaL  57. 

Parties— 58  CaL  147.  Heirs  of  mortgagor  not  necessary  parties 
to  foreclosure  against  his  executor  or  administrator,  3  West  C.  Bep. 
195,  affirming,  I  West  C.  Bep.  126,  and  11  Pac.  C.  L.  J.  408.  Children 
of  deceased  mother  necessary  parties  to  foreclosure  of  mortgage  of 
commimlty  property  by  surviving  father.  63  Cal.  554.  Hisjoinder  of 
plaintiffs,  1  West  C.  Bep.  575.  Substitution  of,  63  Cal.  194.  Owner 
of  legal  title  (or  equity  of  redemption)  is  necessary  party,  3  West 
C.  Bep.  619.   Corporation  as  merely  nominal  party,  04  CaL  196; 
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i  726  (Ck)ntinaed). 

HoBTGAOK  Gen-kbally— merger,  59  Cal.  497.  Bights  and  Ilabf ti- 
tles of  grantee  of  mortgagor,  aasuming  mortgage,  12  Pac.  C.  L.  J. 
344. 

i  728. 

Dkbt  xot  aij.  Dux— 62  Cal.  496, 802. 

i  731. 

NniSANCK— enjoining.  53  Cal.  408 ;  54  Cal.  532;  63  Cal.  461 :  4  West 
C.  Rep.  511  (mining  debris) ;  abating,  62  Cal.  b38  ;  8  Jfest  C.  Rep.  154. 
Complaint  for  public,  must  stiow  sptscial  damage,  6CrVaL.  4^ 

i  732. 

Wastk— 3  West  C.  Rep.  769, 770. 

Tkkant  in  CoicMON  —  excavation  and  removal  of  cinnabar  from 
a  quicksilver  mine,  or  the  cutting  of  timber  trees  used  in  working 
the  mine,  does  not  constitute  waste  against  co-tenant  hereunder, 
64  CaL  131 

^  733. 

DioaiNo  UP  Fruit  Tbkbs— 3  West  C.  Rep.  769, 770. 

Co-TKNAKT  Cutting  Timbkb  Tbsjcs— in  working  cinnabar  mine, 
•4  CaL  134. 

i  788. 

Skction  Fui<lt<Conbidebed— 6  West  C.  Rep.  150. 

Action  to  Quibt  Titlk  —  since  Code  otherwise,  6  West  C.  Rep. 
ISO ;  generally,  66  Cal.  242 ;  58  Cal.  8, 168  ;  59  Cal.  4»5  (to  ditch).  Par- 
ties and  evidence,  see  U  8W,  881, 884 ;  60  Cal.  612.  Relief  for  plaintiff 
and  defendant,  6  West  C.  Rep.  150.  Action  in  nature  of,  as  to  mining 
claim,  59  Cal.  614.  Sufficient  complaint  to,  2  West  C.  Rep.  831.  Judg- 
ment may  provide  for  restitution  of  premises,  5  West  C.  Rep.  46. 
£asement  by  ditch  over  another's  laud  as  defense,  5  West  G.  Rep. 
154. 

i  740. 

Tkbhenation  of  Right— 63  Cal.  310. 

Damages— generally  In  ejectment,  63  CaL  43. 

"EiJXCTUJEjirr— maintainable  by  lessees  after  expiration  of  term,  63 
CaL  819 ;  and  see  64  CaL  13.  Jiy  eo-Unant,  2  West  C.  Rep.  903.  Nonsxdt 
properly  denied,  63  Cal.  305.  Judgment  does  not  affect  those  dis- 
missed as  parties  though  In  adverse  possession,  60  CaL  613.  After- 
acquired  title  not  affected  by  Judgment,  64  Cal.  864,  unless  set  up  by 
supplemental  pleadings,  12  Pac.  C.  L.  J.  114.  Who  may  be  emcUd 
under  Judgment  in,  64  Cal.  450.  Wife  of  defendant  may  be  evicted,  1 
West  C.  Rep.  475.  Lie*  against  United  States  officer  holding  for 
government,  61  CaL  221 ;  and  against  vendee  of  land,  falling  to  per- 
form agreement,  or  to  surrender,  64  Cal.  14,  18.  Effect  of  failure  to 
fbnd  upon  issue  of  damages,  etc,  62  CaL  160.  Evidence  of  possession 
under  deeds,  63  CaL  879. 

i  741. 

Daxagxsfob  Withholding— rents  and  profits  not  recoverable 
by  plaintiff  for  time  of  acquiescence  in  posseouon  of  defendant,  3  West 
CL  Rep.  428. 
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I   744. 

Ck>MrvKTANC]E  DsiaiKD  MOBTGAGB— deed  apparently  absolute,  so 
construed,  61  Cal.  333 ;  proof,  61  Cal.  333 ;  64  CaL  245 ;  test,  53  Cai.  ^53 ; 
judgment  in  ejectment  on,  where  treated  as  mortgage,  5  West  C 
Rep.  886.  Contrary  eongtntction,  when,  see  59  Cal.  486.  Deed  of  truatt 
no  foreclosure  of,  54  CaL  298 ;  57  CaL  480 ;  60  Cal.  36a 

I  748. 

ACTiOKS  Respkctino  MiNixo  Clones— InsufBcIency  of  evidence 
to  support  findings,  63  Cal.  82. 

HlNiKG  CusTAMS,  RuLES,  ETC.  —55  Cal.  257  ;  60  Cal.  631.  Regala- 
tlons  not  in  conRct  with  laws  of  this  State  or  of  the  United  States,  60 
CaL  631. 

^  752. 

Section  Inappucable  — to  mining  right,  1  "West  C.  Rep.  855b 

Pabtition  of  Mexican  Gbant  —  64  CaL  494, 529. 

Action  for  Partition — no  appeal  from  order  appointing  receiver 
in,  though  operating  as  an  injunction.  64  CaL  529.  Admissible  evi- 
dence in  rebuttal,  4  West  C.  Rep.  702. 

Tenants  in  Common— seeking  partition,  etc.,  58  CaL  592 ;  8  West 
C.  Rep.  491.  Mortgage  on  owelty  of  partition,  after  attachment,  60 
Cal.  627. 

Pabol  Pabtition— 66  Cal.  60. 

i  758. 
Complaint  in  Pabtition  — 55  Cal.  60. 

§  758. 
Answeb  in  Pabtition— 55  Cal.  60. 

i  760. 

Shares,  etc.,  of  Original  Covenants— and  of  all  the  parties, 
64  CaL  529. 

i  768. 

Alleged  in  the  Complaint  —  59  CaL  262. 

Pabtition  Cannot  be  Made,  etc.  —  59  Cal.  262. 

Order  for  Partition —revieu;  o/,  appeal,  59  CaL  532  (order  modi- 
fying interlocutory  decree  not  appealable). 

i  766. 

Judgment  of  Partition — scope  of,  53  CaL  363 ;  66  Cal.  489 ;  bind* 
ing  effect  of,  58  CaL  160 ;  appeal  from  parties  notified  on,  61  CaL  465. 

§  802. 
Quo  Wakbanto— omit  from  note  all  after  first  line. 

i  808. 

Pebsox— faielndes  assumed  municipal  corporation,  5  West  C.  Bep> 
124. 

Office— not  of  police  justice  of  city  of  San  Jose,  2  West  C.  Bep. 
891 

Remedy  sob  Ububpation  of  Ofktcs— certiorari  improper,  64  CaL 
319. 

Fb ANCHTBE — uaurpoHon  of,  proceedings  in  nature  of  quo  warranto 
for ;  alleged  corforatlQU.  a  nedesaary  party  In,  64  CaL  49. 
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i  832. 

SCTBD.  7.     CONTBACTKD    TO    PSBFOBM    AK    OBLIGATION,  KTC.  —  S 

West  C.  Bep.  527,  528. 

i  838. 

Lbgauty  of  Tax,  ktc,  Involvbd— 56  Cal.  147. 

§  849. 

Servicb  of  Summons —generally.  Can^ttibles.  59  Cal.  491.  Age  of 
twetity-one  years,  eighteen  in  San  Francisco,  see  Stats.  1875-76,  p.  855. 
Copy  of  complaints  essential,  59  Cal.  473.    Returned^  63  Cal.  464, 466. 

I  851. 

LiBSRAi,  CoNBTBUCTioM'  OF  P1.KADIKG8  —  No  particular  form 
requisite.  56  CaL  525. 

I  853. 

COMPLAINT  —  in  Justices'  Courts,  when  sufficient,  57  CaL  5. 

i  871. 

Proof  of  Sbrvick  of  Shmmons  —sufficient  to  authorize  default, 
SO  Cal.  493. 

I  900. 

No  LiBN  —  nnless  abstract  filed  and  recorded,  58  Cal.  1. 

I  904. 
EzBcuTB  THIS  Wbit  —  constablc's  deed,  see  56  Cal.  524. 

I  925. 
Pkcuuab  and  Limited  Jubisdiction— 63  Cal.  464. 

I  932. 

Finis,  Fobfeitube,  ob  Penalty — no  Jurisdiction  where  action  not 
to  recover,  56  CaL  148. 

I  938. 

Police  Coubt  Pboceedings-  no  transfer  to  former  District  Court, 
WCaL  148. 

I  936. 

Kot  Othebwisk— 54  Cal.  519 ;  see  61  CaL  194. 

I  938. 

-Any  Pabty  Aogbieved— 4  West  C.  Rep.  626;  any  party,  SO  Cal. 
SO ;  aggrieved,  56  CaL  135, 625. 

I  939. 

Appeals  —  combining,  Improper,  61  Cal.  194, 196. 

SuBD.  1.  Final  Judgment —condemning  land,  when  not,  59  Cal. 
W;  consent  by,  68  CaL  160;  default  by  — appellate  supervision  — 


^on  of,  see  63  Cal.  310 ;  new  trial,  order  refusing,  and  Judgment. 
Ooable  appeal,  63  CaL  884;  new  trial,  order  refusing  sustained,  and 


m 


{  989  (Oim tinned). 


CsAffSE  0^  VK?nrc- 


DryJadBiqent1n,HCar.9dO;    Order  modify- 
ot  sppeslable,  M  CaJ.  5X2. 

L  appealable  order,  on  motion  to,'«3  Cal. 

i:iBCHi.V!«iucaLsi4:MCa].sMia3CiiL 


S.,,.,...., 

JneiTee^uat  omMoi,  not 

orifer.  nndertnlB  HeotlOL, ,,-, ^ rr  — 

appealaru  Cat'lS. 

I  041. 

UUDEBTilcnia  OB  ApPKiL—  KllMMtv  m, «  Cal.  «S ;  5T  Cal.  Mlpia. 
a(ai«P"««d*iHF<,  when,  M  Cal.  IM  ;  M  CiO.  *1*. 

UTTDEBTAKiHaB  OraBBALLT—llaMiOi/,  bond  foT  di?rd,  mlBDomer 
ln,MCaL<4»{  cnmlnalGa»,UCaLtM.   «w«Hu,llii)ilIltyoC,(lsmaad 
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3  943. 

ComTirvTioKAiiiTT  OF  Bbctiok  —  nothing  In  point  questioning, 
67CaL232. 

XTXDEBTAKIKO  TO  Btat  Exscution— M  Cal.  49S. 

JxTDQMXBfT  AmBMXD  —judgment  or  any  part  thereof,  50  Cal.  157. 

Om*  Motiox  of  thb  Bkspondknt  —  notice,  Immaterial  error  In 
giving,  66  Cal.  157 ;  unnecessary  or  presumed,  60  Cal.  617 

AoAiNBT  T^x  SoRBTiBS— but  uot  agaiust  one  of  the  sureties  only, 
63CaL282. 

§  945. 

IJsE  AND  Occupation  of  thk  Pbopkrty  —  recovery  although 
premises  conveyed  to  another,  5  West  C  Bep.  582. 

Mobtgaoed  Premisbs  —  undertaking  for  payment  of  deficiency 
by  one  In  possession  of  the  premises,  64  Cal.  380. 

i  946. 

Appeal  is  Pbbfected— court  may  vacate  approval  of  undertake 
tog,  5  West  C.  Bep.  597 

Stay  of  Pbocbedings  — 62  Cal.  643.  Where  another  action  pend- 
ing, 67  Cal.  247, 487.  Appeal  from  Judgment  does  not  stop  new  trial 
proceeding,  60  Cal.  10.  Appeal  from  order  revoking  probate  does 
not  prevent  appointment  of  special  administrator,  3  west  C.  Bep. 
167. 

PrOCKEDINO  ON"  ANY  OTHER  MATTER,  ETC.  —62  Cal-  544  ;  8  PaC.  C. 

Li.  J.  1004.    Not  to  make  an  order  for  alimony  which  therefore  is  not 
within  Jurisdiction  of  Supreme  Court,  60  Cal.  626. 

§  948. 

Justification  of  Sureties  —  effect  of  failure,  64  Cal.  311,  493. 
Before  court,  to  cure  objection,  61  Cal.  337. 

g  949. 

Stay  of  Proceeding— 54  Cal.  183.  Injunction  not  suspended.  7 
Cal.  132 ;  63  Cal.  44 ;  and  see  64  Cal.  423.  fdOO  bond  on  appeal  stays  the 
execution  of  a  Judgment  foreclosing  a  mortgage  of  personal  prop- 
erty, 64  Cal.  232. 

Change  of  Place  of  Trial  —  see  5  West  C.  Bep.  763. 
i  950. 

Papers  on  Appeal  From  Judgment — 64  Cal.  21 1.  Nonsuit  when 
not  reviewed,  60  Cal.  239.  Statement  or  bill  of  exceptions  should  not 
consist  of  reporter's  notes  written  out  in  long  hand,  49  Cal.  684 ;  50 
CaL  602  ;  62  Cal.  290. 

Tbanscrtpt  —  filed  too  late,  despite  leave  given  afterwards,  60  CaL 
002.    One  for  several  distinct  appeals,  61  CaL  196. 

i  951. 

BscoBD  ON  Appeal  From  Orders  —  56  Cal.  173 ;  57  CaL  634 ;  61  Cal, 
195. 

Copy  of  Judgment  —  appeal  from,  6  West  C.  Bep.  272. 

Papers  Used  on  the  Hearing  — in  the  court  below,  clerks 
erroneous  certificate  not  conclusive,  58  Cal.  617 ;  and  his  certificate 
disregarded  when  beyond  his  functions,  60  Cal.  228.  If  not  Identified 
as  such,  appeal  must  be  affirmed,  63  CaL  232 ;  4  West  0.  Bep.  22L 
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i  952. 


Obdkb  as  to  Nkw  Taiai.— record  on  appeal  from,  54  CaL  5CS  ;  63 
Cal.  418, 478w  ^^^ 

i  953. 

CxBTiFiCATB — M  CaL  275 ;  undertaking  filed,  57  CaL  140. 
i  954. 

RsQUiBiTE  Papkrs  kot  Fubnibhed— di^miftrci  foTt  54  CaL  298, 
821  (and  see  57  CaL  138 ;  59  CaL  320) ;  60  Cal.  254 ;  but  bald  better  prac- 
tice to  refuse  to  hear  appeal  as  not  pending,  63  CaL  384. 

i  955. 

Effxct  of  DiBiiiBSAi.— 54  CaL  62L 

g  956. 

RlEVXEW  ON  Affbai.— 54  CaL  542, 616;  55  CaL  107. 

iNTSBMBBiATX  Ordkbs — uon-appealable,  63  CaL  479. 

Affzalablx  Obdkb  —  not  reyiewed,  56  CaL  10. 

2  957. 

HoDiFiBD— 55  CaL  49 ;  63  CaL  495u 

Rbstitutiok  —  return  of  costs  received,  64  Cal.  57, 58. 

ApmsAL  FOR  DBiiAT]— Instance,  59  Cal.  21 ;  damages  as  penalty.  Si 
Cal.  637  ;  such  damages  only  where  delav  shown,  56  Cal.  469 ;  62  CaL 
131 ;  percentage  awarded,  54  CaL  589 ;  60  Cal.  411 ;  62  CaL  617. 

i  958. 

Bbmittitub— recalling,  57  CaL  147;  59  CaL  285;  withdrawal  de- 
nied for  laches,  58  CaL  355 ;  premature,  1  West  C.  Bep.  770. 

i  959. 

Heab-notb  — on  page  834:  substitute  "superior*'  for  ** county" 
courts. 

i  963. 

Sbctions  9634)66— in  effect  March  26, 1880. 

Sttbt).  2.  AppkalFbom  Ordbbs  — not  order  denying  motion  for 
default,  62  CaL  614  (removal  of  guardian). 

SpacntAi.  Obdbb  Madb  Afteb  Final  Judgment— Schaefer  v. 
French  Sav.  <&  L.  Soc.  Feb.  23, 1881 ;  4  West  C.  Bep.  885. 

Inteblocutoby  Judomsnt  in  Pabtition  StJIT- 56  Cal.  10. 

Subd.  3.  Afpbaia  Fboc  Pbobatk  Dbcisions— setting  apart 
homestead,  54  Cal.  223 ;  settling  account.  63  Cal.  473 ;  order  directing 
or  refusing  to  direct  conveyance  of  real  estate  In  specific  perform' 
ance  of  decedent's  contract  (}  1595,  et  »eq.) ;  61  CaL  161.  Ifon-appecU' 
abU  orderSf  55  Cal.  210:  56  CaL  208,  408;  60  CaL  238,  412 ;  62  Cal.  613. 
Order  of  distribution  not  appealable  by  executor  as  such,  3  West  (X 
Bep.  49 ;  4  West  C.  Bep.  526. 

i  965. 
Official  Bond  of  Exbcutob,  btc— 61  CaL  16* 

i  974. 

Section  in  Effect— March  26, 1880. 

Before  Sbctton  Enacted— Superior  Court  had  Jurisdiction  <rf 
such  appeals,  60  Cal.  306. 
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{  974  (Oontinned). 

Ai>PEAi:.  Fbox  JuDoafBKT— consent  Judgment  not  appealable,  S 
West  C.  Rep.  522. 

At  antt  Times  Within  Thirty  Days,  ktc— order  or  time  of  fil- 
ing notice  within  such  period  Immaterial.  53  Cal.  177. 

Notick  of  Appeal— service  on  adverse  party  necessary  to  give 
Jiirisdlctlnn,  60  CaL  <W3;  order  or  time  of  serving  or  filing  within  the 
thirty  days  immaterial,  58  Cal.  177. 

?  976. 

BscTioN  nr  Effect— March  28, 1880. 

Statemekt  on  Appeal— not  necessary  where  judgment  against 
plaintiff  on  setting  aside  service  of  summons,  59  Cal.  474. 

i  976. 

Tried  Anew- amendment  of  pleadings  permissible,  3  West  C* 
Rep.  490L 

?  977. 

Certified  Copy  of  Docket  — may  dispense  with  statement,  59 
Cal.  474. 

i  978. 

TJndertakino  on  Appeal— sufficiency  Is  jurisdictional,  and  er- 
roneous dismissal  for  insufficiency  must  be  annulled  by  certtoroH 
before  mandamus  lies  to  compel  hearing,  5  West  C.  Rep.  128.  Sub- 
stitution of  new  for  insufficient  bond,  61  Cal.  837. 

Time  fob  Piling— any  time  within  thirty  days  prescribed  by 
}  974,  58  Cal.  177. 

AaroTTNT— appeal  not  Ineffectual  if  sum  more  or  less  than  that 
prescribed,  68  Cal.  519.  Or  if  a  stay  ofproceedingi  l/e  claimed^"  or  " 
means  "  and  " — 56  CaL  83 ;  8  West  C.  Rep.  IH, 

Sureties- excepting  to,  61  Cal.  337. 
I  980. 

Ai<x.  Orders  Affectinq  the  Judgment— appealable  from,  may 
be  reviewed  ;  but  in  equitable  action  for  relief  from  the  judgment, 
appellate  court  will  presume  that  order  denying  motion  to  set  aside 
execution  sale  of  land  was  properly  made,  l  West  C.  Rep.  858. 

New  Trial— 59  CaL  474, 662  ;  63  CaL  435 ;  8  Pac.  C.  L.  J.  676. 

Conduct  of  Trial— amendment  to  pleadings,  62  CaL  203 ;  3  West 
C.  Bep.  490 

Failure  to  Prosecute  on  Appeal— not  reviewable  on  eer' 
ttararit  6  West  C.  Rep.  285. 

8  997. 

Judgment  for  the  Sum— but  offer  must  specify  In  what  sum 
judgment  will  bo  allowed  for  State,  and  in  what  sum  for  county 
taxes,  and  compromise  for  gross  sum  unauthorized,  61  Cal.  253, 258. 

i  1008. 

Order— nunejTTO  twic,  transferring  cause,  does  not  give  Jurisdlc- 
*Um  to  local  court  of  appeals.  60  Cal.  301.  No  prohibition  of  Interloo* 
atory  decree  or  decretal  order  in  equity,  63  Cai.  508. 

Motion— leave  to  renew  may  be  given  after  denial  and  at  cham- 
bers, 63  CaL  442. 
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i    1005. 


Motion,  Notick  ov— order  made  without  notice,  54  Cal.  637* 
Necessary  for  strlkinff  out  answer  as  sham  and  Irrelevant,  seivlce 
b7  mall,  f  1013. 

BiSTAKCK— omit  citation  of,  23  CaL  112 ;  see  {  1018  n. 

i   1010. 

NOTiCBS  Must  bx  in  "Wbitinq— but  this  requirement  may  be 
waived,  68  CaL  961. 

2  1011. 

VioijLTiON  OF  BKQuiBianBNTS  OF  Sbction— In  service  of  answer 
does  not  Justify  striking  it  out,  58  CaL  180. 

i  1018. 

PxausoN  Mabxno  tss  Sbbvick— attorney  must  mail  at  place  of 
his  residence  or  office,  35  CaL  184 ;  61  CaL  465 ;  63  CaL  12L 

Bebidi:  or  Ha vk  Thxib  Omcss — In  different  places,  else  serrice 
by  mall  Improper,  61  CaL  508. 

BBOUIiAB  COMliUNICATION  BY  MAIIi  — 30  CaL  184. 

i   1013. 

:    COXFABB— {lOOS. 

DiBTANCB— 28  CaL  152. 

Proof  of  Sbrvzcb  by  Maiz.~35  CaL  184 ;  61  CaL  461 ;  62  Cal.  6 ;  68 
CaLl2L 

Advbbsb  Party— 2  West  C.  Bei>.  828. 

\    i  1014. 

Affbarancb— answer  as,  66  CaL  629 ;  to  quash  summons,  etc.,  89 
CaL  473. 

Affbarancb  by  Attornby— sufficient  where  one  of  defendanii 
not  served  with  summons,  56  CaL  1. 

i  1015. 

Attorney— disbarred  when,  omit  citation  of  People  v.  Pearson, 
5PacaL.J.537. 

Pafbrs  to  Bring  Him  into  Contbmft — 63  CaL  680. 
i  1016. 

Any  Pafbb  to  Bbino  a  Party  into  Contbicpt— 68  CaL  660i 
But  otherwise  where  officers  of  corporation  conceal  themselves  to 
avoid  service,  2  West  C.  Bep.  73& 

g  1021. 

"  Compensation  of  Attorneys— action  for  services,  61  CaL  237; 
60  Cal.  311 ;  evidence  of  other  attorneys  not  conclusive  on  court,  68 
Cal.  281 :  flraardian  ad  ItUm^  for,  63  CaL  86  (compensation  fixed  ov 
court) ;  mJuBctlon  bond,  as  damages  on,  63  CaL  53 ;  libel,  in,  55  CaL 
654  ;  lien  for,  limited,  see  60  Cal.  241 ;  partners,  as,  63  CaL  61  (payment 
to  one  member  of  firm  sufficient). 

Settlement  of  Case— behind  back  of  attorney,  not  fttvored  and 
must  be  promptly  pleaded,  8  Pac.  C.  li.  J.  781 ;  see  case  ta  bank,  9^ 

CaL  248. 

.  Costs  anb  DUBcrBSBMBNTS — libel  and  slander,  65  CaL  664. 
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I  1022. 

Upon  a  Judgmsnt  in  His  Pavok— and  not  otherwise,  3  West  O. 
Sep.  619. 

StTBD.  3.  MoifBT  OB  Dahagss — damages,  64  Cal.  287,  at  p.  290  (not 
Jointly  against  stockholders  of  corporation  unless  Jadgment  for  f  30O 
or  over), 

BtJBD.  5.  TiTiiS  OS  PossBssiON  OF  Bbaij  Estatk— seo  1  West  C. 
Bep.  861. 

i  1024. 

Costs  to  Befxindant— In  action  to  restrain  trespass  on  land  and 
assertion  of  title  thereto,  1  West  C.  Bep.  861. 

I  1025. 
HECOVXrns  lisss  Than  faOO— 55  CaL  654 ;  61  Cal.  259 ;  63  Cal.  303. 

i  1033. 

Within  Pivu  Bats— see  60  CaL  180. 

AirriBB  NoTicBi  ov  Decision— bnt  such  notice  by  winning  party 
dispenses  with  counter-notice,  57  Cal.  23L 

Bbcibion  of  thb  Court— means  the  findings  signed  and  filed,  63 
CaL  53. 

Items  IncxiUDEd — 59  CaL  580. 

Betaxation  of  Costs- correcting  error  by  appeal,  60  CaL  629L 
Onsufficient  record  for  determination). 

S  1034. 

Costs  on  Appeal — 54  Cal.  505 ;  60  CaL  680. 
i  1035. 

Inskbtino  Costs  in  BukNic— formerly  unauthorized,  65  CaL 
629l 

i   1038. 

Btats  Cannot  be  Bued— except  by  statute,  56  Cal.  40L 

i   1054. 

Bills  of  Exceptions— 2  West  C.  Bep.  882. 

Service  of  Notices— but  not  filing,  6  West  C.  Bep.  134 ;  presump- 
tion that  time  extended,  64  Cal.  462. 

ExTKNSiON  OF  TocE— but  uo  revival  after  expiration,  57  CaL 
629. 

Thibtt  DATS— 61  CaL  406. 

;  1056 

CouBT— or  Judge  in  vacation  before  amendment  of  1S80. 

I  1058. 

''  Crrr  ANI>  County— phrase  added  by  amendment  of  1880,  see  60 
Cal.  346 ;  of  San  Francisco,  attachment  bond  of,  not  binding  on  sure- 
ties,  60  CaL  846. 

i   1067. 

Bevie w  OF  Judgment — generally  barred  by  lapse  of  year,  42  Cal' 
286;  64  CaL  872, 878k 
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I  1068. 

Ckbtiorabi — olt^eet  to  annul  and  not  to  restrain,  54  CaL  3191  When 
proper  or  otherwise,  not  to  review  satisfied  Judgment,  8  West  C.  B«p. 

ExiatciSTKo  Judicial  Fukctioits— applies  to  municipal  boards, 
M  Cal.  S19, 375 ;  not  by  order  yacatlnff  order  for  additional  reclama- 
tion assessment,  69  CaL  TOOL  Such  lunctions  not  exercised,  fi6  CaL 
eifi. 

EzcsEDKD  THB  JURISDICTION' — fio  interference  otherwUe^  54  CaL 
003 ;  S8  Cal.  861 ;  60  CaL  227 ;  3  West C.  Bep.  49a  Extent  ofreview,S 
West  a  Rep.  285.  Certiortari  not  proper,  56  CaL  615 ;  57  CaL  148 ;  58  CaL 
861 ;  50  CaL  275 ;  60  CaL  578  ;  62  Cal.  f» ;  63  Cal.  86.  Certiorari  proper, 
64 Cal. 285, 315.  Exeett  of  jvri»iiction^ex\Biins, 56  CaL 615 ;  not  exist- 
inff,  59  Cal.  180 ;  61  Cal.  119 ;  8  West  C.  Ilep.  80 ;  not  made  to  appear,  60 
Cfu.  577 ;  not  on  dismissal  of  appeal,  4  west  C.  Bep.  299. 

No  APPKAii — requisite  for  certiorari,  64  Cal.  603 ;  62  CaL  545. 

Ik  ths  Judomjcnt  of  thk  Coubt  —  discretion  in  quashing,  54  CaL 
S19. 

Plain,  Spksdy.  and  Adbquatx  BmncPY— 54  CaL  819 ;  8  West  d 
Bep.  289 ;  5  West  C.  Bep.  226. 

1  1069. 

Application— on  affldavit,  and  Judgment  could  not  be  held  erro- 
neous in  absence  of,  Garretson  t;.  Supervisors,  Jan.  9. 1882 ;  jxdnt  not 
made  In  bank,  61  Cal.  5Sw    Delay  in,  4  west  C.  Bep.  510. 

lasuAKCE — denied  when  might  have  been  made  to  Superior  Coartf 
62  CaL  179. 

i   1070. 

DiBKCTKD  TO  Ikfxbior  Tbibukal,  ktc— 54  CftL  819 ;  61  CaL  6291 
BlBTUBN  OF  Wbit  —  61  CaL  625. 

2  1071. 

Pabty  to  Wroic  Directed —54  CaL  319. 

Rkturn — does  not  include  rules  for  notice  of  equalisation  of  assess* 
ment,  61  CaL  55 ;  62  CaL  100. 

i   1074. 

Extent  of  Review — 57  CaL  148, 

Bbqulably  I^bsued  ITS  AuTHOBiTY— interpretation  of,  64  CMi 
285. 

No  BiEHBABiNa<«-  after  Judgment,  4  West  C.  Bep.  299. 
2  1076. 

]!£ay  Give  Judgsient— affirming  proceedings  below,  55  CaL  Mi 
but  cannot  order  board  to  award  a  contract  anew,  56  CaL  614. 

DiBiOBBAL  OF  WRIT —61  CaL  625. 

Appeal — lies  from  order  denying  writ,  5  West  C.  Bep.  292. 

i  1077. 
Section  Cited  —61  CaL  55. 

I  1086. 

Issued  by  any  Court- Supreme  Court*s  original  Juilsdlctlont 
M  CaL  853 ;  62  CaL  4L  *«         ^  — • 
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}  1085  (Contintied). 

PKRFOBiCAircB  OF  AN  AcT  —  enjoined  by  law,  6  West  C.  Bep.  249 ; 
and  see  next  note. 

Butt  "RESui/rTsa  Fbox  an  Offtcis,  etc.  —57  CaL  76,  427. 685  j  59 
GaL  275;  62  Cal.  641 ;  63  Cal.  117,  251 ;  1  West  C.  Bep.  858 ;  6  West 
C.  Bep.  249,  325,  841.  Not  if  duty  purely  ministerial,  63  Cal.  251. 
Kandamna  should  be  nranted  to  compeljustlee  of  Peace  to  issue  exe- 
cutlon  where  no  sufficient  stay  bond  on  appeal,  1  West  C.  Bep.  858  ; 
or  to  ^rant  preliminary  examination  to  accused  person,  6  West  C. 

MA2n>Aicns,  Scopb  axtd  FunrcTiON  of— demand  before  application, 
86  CaL  434.  IHicretUrih  not  controlled,  57  Cal.  427.  When  proper,  54 
CaL  289.  Wtien  not  proper,  judge,  against,  S7  Cal.  629 ;  Bartbold  v.  Sul- 
livan, Kay  24. 1881 ;  sheriff,  ajrainst.  64  CaL  1 ;  validity  of  statute  creat- 
Ing  municipal  court  of  appeab,  not  to  try,  63  CaL  582. 

i   1086. 

PxAiK,  Spsedt,  akd  Adbquatb  'Rwxjedy— prevents  issuance,  62 
CaL  616,  where  appeal.  67  CaL  634.  Issuance  proper ^  where  UicMnOt 
where  no  appeal,57Cal.  427:  or  appeal  Inadequate  remedy,  see  67 
Cal.  634 ;  to  compel  Justice  of  Feace  to  issue  execution  where  no  suffi- 
cient stay  bond  on  appeal,  1  West  C.  Bep.  858.  Issuance  not  proper  for 
substitution  of  admmistrator  where  uousult  after  death  of  plaintiff,  2 
West  C.  Bep.  876. 

I  1087. 

A1.TKRKATIVIB:  Wbit — dlsmlBsed  where  resolution  on  which  base^ 
L3  repealed,  5  West  C.  Bep.  280. 

I  1088. 

Wbit  Cakkot  bb  Obantsi)  bt  DxFAUiiT— 62  CaL  SIM, 
i  1095. 

Judgment  in  Mandamus— appeal  from,  see  2  1110  n.  Against 
supervisors  on  a  judgment  recovered  against  the  county,  8  West  C, 
Bep.  478. 

§  1102. 

Pkbson— includes  judge,  68  Cal.  324. 

Arbest  Pbockedings— as  new  trial  above  on  appeal  from  jus- 
tice's default  judgment,  69  CaL  662.  Ot  judge  refusing  to  allow  re- 
moval of  cause  to  federal  court,  55  CaL  486 ;  but  see  62  CaL  618 ;  63 
CaL  607. 

Judicial  Functions— exercise  of,  alone  subject  to,  62  Cal.  Ill :  53 
CaL  289  ;  54  Cal.  404 ;  63  CaL  245.  Against  courts,  Issuance  of  writ,  55 
CaL  485, 604. 

Whetheb  lExBBdsiNa  Functions  Judicial  ob  Ministerial 
—clause  Inserted  by  amendment  1881,  held  inoperative,  57  Cal.  563 
(and  see  67  CaL  269} ;  62  CaL  407 ;  4  West  C.  Bep.  629. 

In  Excess  of  the  Jurisdiction— 54  CaL  87,  316 ;  55  Cal.  199;  66 
Cal.  231 ;  58  Cal.  179.  Not  In  excess  of  jurisdiction,  68  Cal.  520 ;  69  Cal. 
319 ;  62  CaJ.  543 ;  63  Cal.  490.  Proceeding  in  case  Is  not,  where  steps 
taken  for  removal  of  cause  to  federal  court,  63  Cal.  607.  Action  to 
procure  removal  of  trustees  is  not,  though  land  situated  In  another 
county,  64  CaL  345.  Writ  issues  only  after  attention  of  lower  court 
called  to  such  excess,  59  Cal.  475.  Trial  before  service  of  complaint 
In  intervention  is  not  in  such  excess,  61  Cal.  556. 
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2  1108  (Continned). 

pRORTBTTmx  NOT  AvArLABi.K~  to  prevent  acts  of  a  da  jwte  or  <ie 
facto  miuisterial  officer.  54  Cal.  404  ;  87  Cal.  269 ;  nor  to  prevent  judi- 
cial acts  already  done,  63  Cal.  179  (action  and  recognition  of  party 
claiming  to  be  county  sheriff  and  tax  collector) ;  nor  to  restrain 
payment  of  counsel  fees  In  divorce  case  dismissed  by  consent,  6 
west  C.  Rep.  57 ;  uor  to  prevent  the  usurpation  of  an  office,  63  Oal.  904. 

I  1108. 

Pkbsox  —  58  Cal.  324. 

Not  a  PI.AIN,  Bpkkdy,  akd  Adbquatk  Rkmbdy— 58CaL324;  ISO 
CaLd62. 

Pkrson  Bkkkpictat^l.y  Intkrestkd  — on  application  of,  but  no4 
to  stay  action  on  party's  own  appeal,  60  Cal.  426. 

I  1110. 

Appeal  Lies  to  Supbescb  Coubt —from  Judgment  on  application 
for  mandamus  as  well  under  the  present  as  under  late  Constitu- 
tion (see  Winter  v.  Fitzpatrlck,  35  Cal.  273,  overruling  People  v.  Car- 
men, 18  Cal.  693),  and  $300  bond  under  }  941,  Code  Clv.  Proc..  stays 
execution  thereon,  64  Cal.  474. 

p.  384. 

Head-Notk  to  Ssctiok  1124— should  end  with  ** repealed**  In 
brackets. 

I  1111. 

SuBD.  3.  Offkksk  Unbeb  Pbxal  Codk— not  made  ont,  64{Cal* 
95. 

BcTBD.  4.    Illkqai.  Votes — 58  Cal.  198. 

1  1112. 

Malconduct  of  Judobs— irregularltlea,  etc,  most  alter  result.  6B 
Cal.  209. 

i  1115. 
Within  Forty  Days— 58  CaL  196,207. 

}  1116. 
By  Whom  Given— 58  CW.  211. 

{  1122. 

After  Hkabino  Proofs,  ktc.~  burden  on  contestant,  1  West  C. 
Bep.  862.    Evidence  admissible,  58  CaU  196. 

2  1125. 

Costs  — where  tie  vote,  respondent  not  entitled  to  his  costs,  8 
West  C.  Rep.  48. 

§  1159. 

Forcible  Entry  anj>  Detainer- «eof>0  of  ttatut^  Is  exclusive 
remedy,  so  that  trespass  not  maintainable  against  owner  by  wrong- 
ful possessor,  64  Cal.  o. 

Forcible  Entry— plain tifTs  possession  need  not  be  personal,  62 
Cal.  19.  Complaint  sufficient  within  subd.  2  of  section,  62  Cal.  67. 
Damages,  56  Cal.  131. 

Bubo.  2.   Complaint — sufficient  within  subdivision,  62  Cal.  67. 
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2  1160. 

ELEMENTS  OF  FOBCIBLB  DETAINEB. 

SuBD.  2.    TJNUkWFUiXT  Ektxbs — 56  Cal.  143. 

I  1161. 

UNLAWFUL  DETAINEB. 

SuBD.  1.  Holding  Ovkb  —  tenancy  at  will,  notice  terminating,  56 
CaL  l:^ ;  when  <iot  sucli  tenancy-,  5  west  C.  Bep.  578. 

SiTBD.  2.  In*  PKBaoN  ob  by  8ubt£naxt  —  but  not  by  executor 
«  CaL  47. 

NoNPAYMKNT  OF  Bbnt  —  demand,  60  Cal.  374  (notice  referring  to 

8 receding  mouth  of  tenancy,  sulBcient) ;  sub-tenant,  5  West  C.  Bep. 
A  ;  6  West  C.  Bep.  56. 

SuBD.  3.  Vioi^TED  C0VF.NANT8  NOT  Pkbfobmablk— provlslou 
dispensing  w^lth  notice  held  operative,  where  premises  sold  lor  taxes, 
ou  leasee's  breach  of  covenant  to  pay  them,  63  Cal.  68. 

8i7BD8. 3, 4.  Breach  of  Othbb  Covenants — rtpht  of  re-entry  does 
Bot  dispense  with  three  days'  notice,  63  Cal.  52.  Notice  to  perform  eov- 
eiumtt  wheu  unnecessary,  63  CaL  6S. 

;  1164. 

WoBDe  Itaucizbd  —  inserted  l)y  amendment  of  1885. 

{  1170. 

XT^Brvnun—IntuffleteHt  dental,  objection  too  late,  54  Cal.  176.  No 
co^oUer-clcUtns,  63  Cal.  68. 

;  1172. 

Titus  not  Triablb  —  60  Cal.  OT3. 

^PoesjsssioN,  BY  PLAinrrFV—insujlfleientt  where  scrambling,  54  Cal. 

FoBCB,  EviOKNCX  OF— to  m«lntaln  forcible  entry  and  detainer,  see 
«)  CaL  575. 

Dbfknbk — defendant's  showing,  56  CaL  403 ;  good  faith,  no  defense, 
«0  CaL  574  ;  62  CaL  67. 

I  1174. 

Bkstitution  of  thk  pBKinBBS  — dispossession  of  wife  proper 
under  writ  against  husband,  88  Cal.  287,  even  if  she  has  begun  suit  for 
divorce,  63  CaL  220. 

Daxaobs — extent  qf,  56  Cal  132.    Trebllnfft  when  not  proper,  57  Cal. 

{  1175. 

Vkbikication  of  Pleadings— by  agent  of  plaintiff  In  unlawful 
<letalner,  sufficient  If  facts  within  his  knowledge,  60  CaL  876. 

i  1188. 

Bkfobib  Amendment  1885— and  under  amendment  of  1880  section 
did  not  at  beginning  contain  words  "contractors,  sub-contractors," 
or  "  machinists,  builders,  miners,  and  all  persons,"  or  "  either  In  whole 
or  in  part,"  or  rest  of  section  afterwards  In  tenth  line:  "value  of 
such  labor  done  and  materials  furnished";  but  contained  words 
"mlnluff  claim"  before  "bulldiug"  iu  sixth  line  of  present  sec- 
tion. 
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^  {  1188  (Ck)ntinued). 

Sentbncb  at  End  of  Former  Sbction— before  amendment  1885» 
read:  "This  lien  shall  not  be  affected  by  the  fact  that  no  money  Is 
due,  or  to  become  due.  on  any  contract  made  by  the  owner  with  anjr 
other  party/'  see  II  Pac.  C.  Ij.  J.  689.  FrovUion  held  invalid  as  operat- 
ing to  enlarge  and  extend  the  provisions  of  the  Constitutional  Pac 
C.  L.  J.  689 ;  and  see  64  Cal.  ?83 ;  3  West  C.  Hep.  197  ;  6  West  C.  JRep.  67. 

Mining  Claim— term  discussed,  4  West  C.  Rep.  616.  Includes  pit, 
shaft,  or  gallery  in  mine,  6  West  C.  Bep.  127. 

Mkchanic's  Lien  Iiaw  —  constitutional  provision  for,  61  Cal.  349, 
858. 

CovPLAiNT  —  on  mechanics'  lien  :  Sufficiency  of,  89  Cal.  1 ;  60  CaL 
440 :  62  Cal.  164  ;  6-]  Cal.  T2 ;  sustained  by  the  evidence,  61  CaL  848 ;  68 
CaL  429. 

Furnishing  Material  to  rb  Usuo— In  construction,  etc^fiC  Cal. 

807. 

Buildings  —  or  structures,  66  Cal.  163. 

Agbnt  of  Ownkr  —  constructive,  before  amendment  V90, 64  CaL 
218. 

2  1184. 

Prbsbnt  Wording  of  Section— Introdaced  by  amendment  of 
1886.  Section  previously  provided  (as  is  now  done  by  i  1191)  for  Mens 
for  grading,  nlling,  and  improving  lots  in  Incorporated  cities  and 
towns,  and  streets  m  front  of  or  adjoining  sucb  lots,  aa  present  bcad- 
note  indicates. 

2  1185. 

Land  Upon  Which  an  v  Building,  etc.  —  Is  constructed  ;  pravte- 
Ion  cited,  66  CaL  87. 

Structures— covers  mining  pit,  6  West  C.  Bep.  127. 

Convenient  Space  --  determined  by  the  courts 54  CaL  <BXL 

I  1186. 

SuBSBQirvNT  Encumbrance — priority  of  Hens  for  materials  com- 
menced to  be  furnished,  before  mortgages  executed,  61  CaL  849, 854. 

Commencement  of  Work,  etc.— 61  CaL  849, 36^. 

Prior  Encumbrance  —  unrecorded  and  without  notice,  4  West  C- 
Bep.  620 ;  67  CaL  48.    Findings  must  show  want  Ckf  notice^  67  CaL  48. 

i   1187. 

Strict  Construction  —  54  Cal.  218, 643. 

Within  Sixty  Days  —  56  Cal.  165w 

Every  Person  Save  the  Original  Contractors— 65  CaL  8m. 

After  the  Completion  of  any  Buildin©— 63  Cal.  429.  Non- 
completion  appearing  in  complaint,  makes  It  fatally  defective.  60 
CaL  44a 

FiLENO  Claim  for  Becord — In  time,  61  Cal.  8C9.. 

Contents  of  Claim- na»ne  of  owner,  etc.,  64  CaL  218.  Reputed 
owner,  3  West  C.  Rep.  151.  Ncnne  of  employer,  etc.^  60  Cal.  1. 
Owner's  agent,  63  CaL  429.  Temu  c/  eontraet,  etc^  64  Cal.  218 ;  69  CaL 
1 ;  61  Cal.  639.  Time  given,  63  Cal.  104.  Sujfflcieneyi&f,  61  CaL  849, 854  ; 
w  Cal.  428. 

Vbirification  of  Ct^iM  — 3  West  C.  Bep.  16L 
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^  1188. 

Two  OR  Mobs  Buiij>ikgb— separate  and  dlstinct«  55  CaL  28& 

I  1190. 
KuncTY  Days— insolvency  of  owner  no  excnse  for  delay,  63  CaL 

m. 

COMFijkixT  —  sufficient  averments  of,  60  Cal.  1 ;  fatally  defective, 
ao  Cal.  440 ;  62  Cal.  154 ;  sustained  by  evidence,  61  CaL  848 ;  62  CaL  429; 
ambiguous  and  uncertain,  63  Cal.  72. 

EviDKNCB  — 59  Cal.  1 ;  61  Cal.  848 ;  63  Cal.  429. 

Tnn>TK&  —  59  CaL  1. 

i  1191. 

Bkpore  Amkxbmbnt  1885— section  provided  for  period  of  service 
of  summons  by  publication,  to  which  present  note  refers. 

Sbcttom*  kow  Correspoxds— with  former  {  1184,  which  did  not, 
however,  contain  the  words  "  or  sidewalk." 

1192. 

Bi7iu>Ufo  OR  Otskr  iMPROVxacKKT— 55  Cal.  168 ;  4  West  C.  Bep. 


OwKiBB  OB  Pbrson*— having  or  claiming  any  interest  therein,  4 
West  C.  Rep.  62L 
CoNSTBucTrvR  Ikstanck  ojt  Owneb— 55  CaL  160. 

i  1193. 

Origikai^  Contract  —  b^ore  amendment  of  1880  to  {  1188.  Balance 
due  on,  as  limit  of  liens,  54  CaL  833 ;  62  Cal.  154. 

CxjLsava  of  Liens — before  amendment  of  1885,  order  was,  (1)  all  per- 
sons otber  than  the  original  contractors  and  subcontractors,  (2)  the 
subcontractors ;  (3)  the  original  contractors.  SubeontractoTt  see  55 
CaL  644. 

2  1195. 

Amknditent  or  1885— to  section  substituted  Superior  for  District 
Courts  (to  which  present  note  refers),  and  added  clause  beginning 
with  '*  such  costs  and  attorneys'  fees." 

Join  in  thb  Same  Action — see  60  Cal.  440. 
}  1197. 

Pkrsonai.  Action— judgment  in,  does  not  merge  or  destroy  lien, 
61  CaL  349, 355. 

Parties  Axone  Bound- by  foreclosure  of  lien,  56  Cal.  87. 

i  1198. 
Evidence- 60  CaL  L 

U  1200-1208. 
Sections  Inserted — by  amendments  of  1885. 

i  1206. 
Section  Constitvtionai«— 68  Cal.  SSL 

Proceeds  of  Sale— by  stipulation  as  well  as  on  execution,  18  CaL 
«L 
Claims  may  be  Assigned —63  Cal.  381. 


! 
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I  1206  (Oontiiined). 

SUFjrXCZENCT  OF  NOTICK->63  CaL  381. 

IiOOOKRS*  TjIEn  Act  —  does  not  apply  to  contracts  made  before  !ts 
paMage,  e2  Cal.  483. 

Laborers  on  Thrkshinq  Mackikics— act  to  secure  wages  of, 
see  p.  072  5  of  this  book. 

i  1207. 

BiDCTiOK  IKSBRTKD— by  amendments  of  1883. 

1  1209. 

CoNTRMPT— sufficiently  explained,  in  particular  case,  61  Cal.  IIT. 
Ck)rporation  may  commit,  2  west  G.  Bep.  738.  Not  by  refusal  of 
grand  Juror  to  state  how  he  voted  upon  the  finding  of  an  indict- 
ment, 04  CaL  525. 

SrBB.  8.  VioiATioiT  OF  Duty — by  attorney  sending  abusive  letter 
to  grand  Jury,  64  CaL  434. 

ScTBD.  6.  DiBOBRDTRNCB — of  lawf ul  Judgment  or  order,  but  not  of 
void  order,  61  Cal.  433, 435 ;  r9  Cal.  418,  420 ;  by  executor,  55  CaL  193; 
payment  of  money,  inability  as  excuse,  59  Cal.  418, 42a ;  evasive  dis- 
position of  property  pending  supplementary  proceedings,  64  CaL  343 ; 
to  writ  of  hahecu  corpus,  64  CaL  341.  Notice  of  order  disobeyed,  50  CaL 
418,  520l  Contempt  proceedings  not  appropriate  for  trial  of  issue  of 
tiUe,  59  CaL  406. 

i  1210. 

HnsT —immediately  Issue  alias  process,  62  CaL  479. 

i  1211. 

CoKTRMPT  Brfokr  Court— no  civil  liability  for  adjudicating 
party  guilty  of,  57  CaL  555. 

2  1212. 

Ordrr  to  Show  Causb— service  on'  corporation  violating  bijunc 
tion,  6  West  C.  Bep.  179. 

Warrant  of  Coioixticbnt  —  prerequisites,  50  CaL  418, 420 ;  and  see 
60  CaL  5. 

i  1217. 

ExAMiNR  WiTNKSsus— but -omission  must  appear  In  record,  flO 
C3aL93. 

i  1218. 

Upon  tkib  AirewRR  and  Evedkncr  Takrn— and  omission  to 
examine  witnesses  must  appear  In  record,  60  Cal.  93^ 

PuNiHUMRNT — f or  coutcmpt,  party  to  divorce  suit  cannot  be 
denied  right  to  take  testimony  abroad,  for  failure  to  pay  costs  and 
counsel  zees  in  such  suit,  68  CaL  578. 

FiNiB  and  Imprisonkknt— alternative  of  Imprisonment  properly 
imposed  for  period  proportioned  to  unpaid  part  of  fine,  62  CaL  5341 
64  Cal.  434.  If  Imprisonment  part  of  sentence  adjudged  Invalid,  exst 
cution  may  issue  for  fine  under  { 1214  Penal  Code,  M  CaL  156. 

i  1219. 

IXPRIBONKRNT  tJNTH.  PlERFORMANCB  OF  ACT  —  but  partV  tO  dl- 

voroe  suit  cannot  be  denied  right  to  take  testimony  abroad  for  fall* 
nxe  to  pay  costs  and  counsel  fees  In  such  suit,  63  OaL  678. 
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i  1222. 

JCTDGMEKT  Ftnai.— iio  appeal,  62  Cal.  479;  1  West  C.  Rep.  779 
(overruling  47  Cal.  109),  but  Jurisdiction  lield  reviewable  in  SO  Cal.  406; 
«CaL479. 

I  1237. 

OoNSTiTUTiONAi,  Provisioxs — public  usc,  mining  ditch  held  for, 
86  Cal.  693.  Compensation  for  consequential  damage,  5  West  C.  Bep. 
758, 767. 

I  1288. 

Public  U«ks— but  not  merely  convenience,  64  Cal.  128.  Nor  for 
widening  ditch  for  private  use,  63  Cal.  73.    Water  for  town,  62  Cal. 

UZm 

"EiosKST  DoifAiN'  OKNKBAiii.Y— public  necessity,  but  not  merely 
convenience,  64  CaL  123. 

BiTBD.  a.  Municipal  Uses— 1  West  C.  Rep.  335;  3  West  C.  Rep. 
42.  Water  wrtrka,  62  Cal.  182.  Street  improveinerUs,  61  Cal.  438  (open* 
ing  street  In  Oaklau<f). 

SuBD.  4.    Mining  Ditchsb — 56  Cal.  503 ;  63  Cal.  73. 

;  1239. 

8uBD.  2.  Easkmknt  — of  corporation,  19  CaL  579 ;  for  street  pur- 
poses, see  56  Cal.  8, 10 ;  of  water,  62  cal.  182. 

{  1241. 

Public  UsK— and  not  merely  convenience  must  be  subserved,  64 
Cal.  123^    Mining  ditch  mast  be  for,  56  CaL  503 ;  63  CaL  73. 

I  1243. 

Proceedings  Must  be  Brought  in  Superiob  Court,  etc.— > 
flee  60  CaL  265, 320 ;  8  West  C.  Bep.  301, 8o7. 

i  1244. 

SuBB.  2.  Names  of  Owners  and  CLAUiANTS,  etc.  — 1  West  0» 
Bep.  470. 

i  1248. 

Jury  —  trial  by,  50  CaL  265. 

Assessment  for  Each  Source  of  Damage  Separately  — and 
payment  or  tender  thereof ;  condemnation  Invalid  without,  64  CaL 

SuBD.  1.   Value  of  the  Property — SO  Cal.  0. 

fiuBD.  2.    Fences  —  where  county  road,  64  CaL  111. 

iiUBD.  5.    Assessing  Compensation  Separately — 64  CaL  IIL 

^  1249. 

BiOHT  Deemed  to  Have  Accrued  — at  date  of  summons,  etc.» 
j;>ro vision  constitutional,  61  Cal.  00. 

At  That  Date— not,  but  at  time  of  malclng  the  assessment,  1 
West  C.  Bep.  470. 

Compensation- Accrual  at  date  of  summons  not  unconstitu- 
tional, 61  CaL  00. 

Damages— when  special,  50  CaL  280;  prior  to  suit,  SO  CaL  190;  5ft 
CaL28a 
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S  1868. 

BncTiOK  CiTiED  —64  CaL  118. 

SuBET£B8— on  bODd  to  balld  fences  and  cattle  ernard8,8  West  C. 
Bep.  49. 

i  1204. 

CoKPiarsATiOK  Bxfobb  Possbssiok— required  by  Constitntion 
1879,  see  64  Cal.  819. 

"Writ  of  Bxtvtew— does  not  He  for  prevention  or  restoration  of 
posse&sslon,  8  West  C.  Bep.  289. 

i  1257. 


8 

oondemnation, 

i  1269. 

NON-BXSiDKNT  AuKNS —rights  generally,  V  CaL  823. 

i  1271. 

Amendment  OF  1881— added  all  of  section 'after  first  three  sen- 
tences, from :  "  In  any  Judgment  rendered,  etc" 

i  1276. 

**  SuFEBiOB  'CouBTS  " — read  "  county  courts  "  before  amendment 
of  1880. 

i  1276. 

Words  Itai.ictzed— Indicate  changes  In  phraseology  of  section, 
by  amendment  of  1885.  The  word  "  association  *'  at  end  should  also 
be  italicized.  Prior  amendment  of  1880  Introduced  last  three  sen- 
tences of  section,  pertaining  to  corporotlons. 

I  1278. 

•'At  Such  Time"  was  followed  by  "during  the  term"  before 
amendment  of  1880. 

I  1279. 

**  StrpERiOR  OouBT  **— read  "  county  court "  before  amendment  of 
1880,  and  under  amendment  of  1874,  which  Introduced  section. 

i  1281. 

'  SufiMTBSioiS'  TO  Abbitbation— privately,  as  condition  precedent, 
66  CaL  31i 

i  1283. 

Note  of  the  Submission— must  be  made  or  submission  Invalid, 
8  West  C.  Bep.  574. 

Begisteb  of  Actions— entry  and  authority,  see  3  West  C  Rep. 
674. 

I   1286. 

AWABD,  Extent  of  —60  Cal.  84. 

Z  Conclusiveness  of  Awabd— see  { 1287  n, 

I  1287. 

Award  Conclusive— estoppel  from  disputing  validity  of  award 
M  to  costs,  64  Cal.  454. 
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I  1287  (Continned). 
AWABD IKVALJD  —  If  made  ex  parte  and  without  notice,  64  CaL  1Q2* 

Vacating  Award,  Gboukbs  fos— sabd  3,  In  excess  of  powers,  S9 

CaLK 

;  i29i. 

Heab-Notb— should  read  *' probate 'Jurisdiction  over  the  estate« 
when  exercised." 

Estate  of  Livinq  Pkbson— no  jurisdiction  over,  62  Cal.  60. 

i  1303. 

"Thb  Clerk  of  thk  Court  — must  set  the  petition  for  hearing 
by  the  court  upon  some  day,"  is  phraseology  substituted  by  amend- 
ment of  1881.  Under  prior  amendment  of  1880,  day  fixed  by  the 
Superior  Court,  or  a  Judge  thereof ;  and  before  that,  by  the  probate 
iu<^e. 

i  1305. 

**A  JuDGB  OF  THB  SUPERIOR  CouRT  — may  at  any  time**  "and 
sessions  "  constitute  phraseology  substituted  by  amendment  of  18S0, 

i  1307. 

Attorney  Appointed  by  the  Court  —  54  Cal.  556. 

i  1309. 

Olographic  Wiiiii— Requisites,  see  Civil  Code,  2 1277. 

;  1812. 

SuBD.  1.  Competency— 64  Cal.  609 :1  "West  C.  Rep.  773.  Allega- 
tion of  mental  unsoundness,  3  West  C.  Rep.  377.  Drunkenness  might 
be  only  an  element  in  determing  the  issue  of  soundness  of  mind,  Sf 
CaL  274.    Competency  of  drunkard  is  question  for  Jury,  57  Cal.  529. 

SuBD  2.    Undue  iNFiiUENCM— 54  Cal.  471 ;  1  West  C.  Rep.  773. 

6uBD.  8.  Execution— omission  from  the  Issues  and  findings  Is 
not  ground  for  new  trial,  if  no  point  made  concerning  same,  56  CaL 
470. 

Pbtitioner  Defendant— but  otherwise  In  cases  of  administra- 
tion, 56  CaL  324. 

i   1813. 
Conduct  of  TriaIi— see  66  CaL  470. 

i  1815. 

Subscribing  Witnesses— accounting  for  any  not  examined,  see 
»  Cal.  836, 337. 

i  1827. 

Within  One  Year  After  Probate— on  appeal,  54  CaL  556. 
File  a  Petition— and  not  present  unfiled  petition  to  Judge,  63 
CaL  5. 

i  1829. 

Tbt  the  Issues  Joined — 54  CaL  556. 

i  1880. 

Erroneous  for  Court— to  refuse  to  hear  testimony  and  make 
^dlngs  IIS  to  part  of  Issues  not  submitted  to  Jury,  1  West  C.  Rep.  868 
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2  1333. 

CoKTicsT  THB  Saxib— by  filing  a  petition  In  time,  not  by  presentfnsr 
an  unfiled  one  to  Judge,  63  CaL  &. 

Inkockkt  PtrRCHABKB  Prom  Bistbibutke — protected  against 
those  under  dlsaJt)llity  t  as  proceedings  not  void  but  voidable,  64  CaL  330. 

Pabtiai.  InvaIiTDITT  of  Pbobatk— where  testator  mentally^ 
Incompetent  probate  may  be  set  aside  as  to  heirs  under  disability 
contesting  within  year,  and  hold  good  as  to  those  not  so  contesting^ 
64Cal.32. 

2  1339. 

1i06T  OR  Dbbtbotvd  Wiix— fraudulently  destroyed,  57  CaL  282 ;  S 
West  C.  Bep.  755 ;  such  destruction  not  clearly  and  distinctly  proved* 
»  West  CBep.  755. 

2  1353. 

Our  THK  Death  of  thb  Solk  ob  SuBvrviNa  Exbcutob— 
accounting  in  equity,  60  CaL  604 ;  3  West  C.  Bep.  682. 

2  1355. 

Co-BXBCUTOB  NOT  AcTiNo— uot  entitled  to  share  (instead  of 
chow)  of  commissions,  24  CaL  90. 

2  1362. 

SbaIi  of  thb  Coubt— place  where  put  immaterlaL  64  CaL  10. 

2  1365. 

Hbfebence  to  Section —56  CaL  420. 

Pfbsons  Entitled  to  AnMrMnsTEB  (Subd.  l)'~nirvtvinff  htuband 
or  wife  nominee  of  non-resident  widow  preferred  to  public  admfais* 
trator,  54  Cal.  215.  (Subd.  2)  chtldren,  guardian  of,  preferred  to  brother 
previously  appointed,  56  Cal.  826.  (ISubd.  S) public  administration  does 
not  waive  his  rights  by  first  applying  for  letters  as  a  creditor,  64  Cal. 
227 ;  and  is  preferred  to  creditor,  v/ho  is  nominee  of  non-reaideat 
lather,  64  CaL  228. 

2  1369. 

Persons  Incompetent  to  Administer— non-r«»foten<,  exclti* 
«lon  of.  Introduced  by  amendment  of  1878, 54  Cal.  216.  Nominee  of» 
not  entitled  to  serve,  63  CaL  458  (latter  clause  of  i  1379  inoperative) ; 
and  if  creditor,  must  yield  to  public  administrator  as  in  other  casef» 
«4  Cal.  228.  But  nominee  of  non-resident  widow  preferred  to  pubOe 
administrator,  54  CaL  215. 

2  1370. 

Married  Woman— not  to  be  administratrix,  and  her  husband,  as 
her  nominee,  must  yield  to  the  public  administrator,  57  CaL  81. 

2  1377. 

PaiijUBB  to  Appear,  etc. —Is  waiver  of  right,  56  CaL  408. 

2  1379. 

Beference  to  Section— 56  Cal.  420. 

Bequest  of  Person  Entitled —when  public  administrator  prei 
ierred,  57  Cal.  81 ;  64  Cal.  228. 

When  the  Person  Entitled  is  a  Non-bksidknt— of  tha 
£tate;  this  cannot  be  under  2  1639,  subd.  2,  hence  nominee  of  non;- 
xeeldent  cannot  ferve,  63  Cal.  458. 


r 
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'  }  1383. 

BacTiON  CiTKO  — 56  CaL  328, 327. 

{  1385. 

Letters  of  Administration  Must  bk  Gbantkd  to  Hue— 
unless  Jie  haa  waived  his  right,  56  CaL  408. 

Lettebsou'  thib  Forwteb  Admintstratob  Bbvoked— althotufli 
lie  was  not  guilty  of  maladministration^  56  CaL  326. 

i  1397. 

FmtTSBB  Bkcukity— means  cumnlat!ve  bond,  designed  to 
strengtben  and  increase  the  8«!curlty  already  existing,  64  CaL  36^ 

.  i  1402. 

Further  Security— refers  to  cumulative  bond,  Improving  ex- 
isting security,  &4  CaL  36. 

.   i  1430. 

JuDOK  Inttkbxstkd  IN  thbEstatk— disqualified,  where  Intei* 
ested  in  the  sale  of  the  realty,  55  CaL  67. 

I   1452. 

ACTION"  BY  Exbcutob,  jttc.  — 57  CaL  388. 

Hbibs  or  Dkviskks— before  Code  heir  could  not  recover  poaseiK 
8ion  of  realty,  61  Cal.  598, 600. 

i  1465. 

Pbopkbty  ExKifPT  Fbom  Exbcution— 57Cal.  446, 

Homsstead— see  Civil  Code,  II 1237-12^. 

RBTTiNa  Apart  Homestkad  —  withdraws  from  estate,  54  CaL  SZJ; 
»  CaL  282  i  out  does  not  settle  title,  6.J  Cal.  36 ;  64  Cal.  428 :  subject  to 
eocambrances,  64  Cal.  77  ;  jurisdiction,  6  West  C.  Rep.  232  (none  in 
«jectineDt  suit  by  admlnlsti  ator).  Proceedings  for,  are  not  notice  to 
bona  fide  purchaser  as  to  equities  of  children,  2  West  C.  Rep.  J48. 
Unding  that  parcels  of  land  could  not  be  divided,  held  contrary  to 
petition,  2  West  C.  Rep.  129. 

^  1466. 

5'amti.y  AiiLowANCE— not  to  be  applied  to  payment  of  admlals- 
Irator's  personal  obligation  to  widow,  60  Cal.  527.  Terminates  on 
widow's  remarriage,  without  further  order  of  court,  6_West  C.  Rep. 

One  Year— in  insolvent  estate,  limit  sustained,  60  Cal.  649. 

I  1469. 

HifiAivNoTK— on  p. 486,  should  read:  Estate  less  than  ^1500,  to  be 
summarily  administered. 

trpoN  THE  Return  ov  the  Inventory— value,  appearing 
therefrom,  63  Cal.  402. 

iJo  Notice  to  GENERAii  Creditors —need  be  given,  63  CaL  402. 

TiNDiNO  OF  Court- conclusive  as  to  giving  proper  notice  by 
posting,  and  as  to  value  of  estate,  63  CaL  402. 

Settino  Apart  Parcei.  op  Land— for  minor  children  here- 
under does  not  divest  lien  of  decedent's  mortgage  for  pitcchasft 
Money  on  lands  so  set  apart,  64  CaL  250. 
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I  1476. 


Bktting  Apabt  Tjksb  or  Ekcumbbakcbs— setting  apart  home- 
stead subject  to  encwmbranceSf  60  CaJL  M4 ;  64  Cal.  77.  The  Superior 
<X>nrt  setting  as  a  probate  coart  has  no  power  to  set  apart  home- 
stead premises  on  which  the  declaration  was  made  daring  the  life- 
time of  deceased,  subject  to  the  liens  and  payment  of  existing  mort- 
gages, 64  CaL  77  (provisions  of  present  section  said  not  to  be  under 
cousideration). 

Claims  Must  bk  Prkbxntkd  anjd  Aixowkd  —62  CaL  2L 

i  1479-1484. 
HkaikNoties—  should  have  at  end  word  "  repealed/'  in  braclcets. 

I  1485. 

SuccKssoRS  TO  HoMSSTKABS — inapplicable  to  probate  home* 
Bteads,  57  Cal.  437. 

1  1498. 

Clatm  —contingent,  59  CaL  43, 45 :  out  of  State,  where  claimant,  52 
GaL  32 ;  presentation  of,  proper  before  publication  of  notice  to  cred- 
itors, 59  Cal.  43 ;  and  its  non-averment  cannot  be  objected  to  on  gen- 
eral  demurrer,  58  Cal.  353 ;  sufficient  averment  of,  on  presentation, 
fiO  GaL  42 ;  ume  limited  for,  barred  if  later,  52  CaL  232. 

;  1494. 

CI.AIXANT  —  equitable  owner  as,  52  CaL  232 ;  55  Cal.  578. 

AiconxT  IS  Justly  Due,  etc  -*58  C^  352, 353. 

Aky  Officer  Authorized  to  Admxntster  Oaths— but  not 
United  States  court  commissioner,  56  CaL  464. 

Pboofb— S  Cal.  57B. 

{  1497. 

AxLOWisD  Claim— status  of,  62  CaL  413;  approved  and  filed, 
burden  of  proof  is  on  party  afterwards  contesting  claim,  62  CaL  413. 

2  1498. 

Bats  of  Rejbctiox— of  claim  allowed  by  administrator,  time  for 
suit  does  not  begin  before,  so  as  to  be  counted  in  barring  claim,  5 
West  C  Bep.  882. 

2  1499. 

Statute  of  Limttatioks  Gknerallt— {{  335, 363 ;  object  of  {  SSS 
Is  to  prolong  period,  19  CaL  85 ;  when  claim  not  barred,  5  West  C. 

SePi  oUaL 

2  1500. 

No  AcnoK  ox  Claim— without  presentation,  as  by  ward  to  ad- 
ministrator of  guardian,  3  West  C.  Bep.  37L 

Waiver  of  CLAnf— against  estate,  ground  for  sustaining  denial  of 
motion  to  dismiss  for  want  of  prosecution,  63  CaL  385. 

MORTOAOS  or  liIEK,  FREBEXTATIOK  OF  CLAIM  OX  — Hlb.  8.  A  L. 

Soc.  V.  Jordan,  apparently  reversed  in  banlc  <u6.  votn.  Hib.  B.&L, 
Soc  V.  Hayes,  56  Cal.  297 ;  unnecessary  where  no  relief  asked  against 
estate,  as  in  case  of  a  pledge,  57  Cal.  407 ;  but  otherwise  if  mortgage 
against  homestead,  (see  f  1475),  62  Cal.  21 :  need  not  be  alleged  in  com* 
pUunt,  3  West  a  Bep.  68L 
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i  1504. 

JuoGMSNT  Agaxkst  Ezbcutob,  STC—proYlslon  Inapplicable  to 
Jaderment  in  equity  on  an  accounting  against  administrator  of  an 
administrator,  60  CaL  694. 

i   1505. 

Tbbtatob  Ixtxstats— Insert  [or]  between  these  words  In  text. 

Judgment  AeAiireT  Dkcedsnt— where  modification  secured  by 
executrix,  need  not  be  presented  as  claim,  8  West  C.  Bep.  631. 

i  1516. 

Head-Notk— should  read:  Personal  and  real  estate  chargeable 
for  debts  and  expenses. 

PxBSOX Ai.  AND  BBAii  Pbofsbty  —  uo  priority  between,  60  Cal.  647. 
§  1517. 

Ox  A  CoLiiAi.i»AL  Attack— mere  irregularities  do  not  affect  the 
title  acquired  by  the  purchaser  at  an  adminlstrators's  sale,  and  It  la 
sufficient  If  the  order  confirming  sale  recites  that  return  was  duly 
verified  by  affidavit,  63  Cal.  17. 

i  1626. 

'  SccH  MoNKY  AXD  CuBBKKCY,  XTC.  —  cxtra  uotes  may  be  taken  at 
advantageous  sale,  67  CaL  407. 

i  1536. 

NiECXBSABY— S7  Cal.  212L 

Lko  ACI1CS — sale  may  be  made  to  meet,  but  there  must  be  an  ascer- 
tained balance  of  undisputed  assets,  57  CaL  42. 

g  1587. 

Vbbified  Pbtitiox— want  of  verification  held  fatal  In,  55  Cal. 
210 ;  contents  of,54  CaL  196 ;  laches  by  delay  in  presenting.  55  Cal.  580 : 
8  Pac.  C.  L.  J.  938;  but  not  where  second  petition  is  continuation  oi 
first,  60  Cal.  645 ;  fatally  defective.  63  CaL  347 ;  If  deficient  as  to  de- 
scription, and  amended,  should  be  treated  as  a  new  petition,  6  West  C. 
Bep.  284. 

JttbibdictiokaZi  Facts— nature,  and  need  of  stating,  55  CaL  810. 

DxBCBiPTiOK  OF  BiEAi<  pBOPKBTY — 5  Wcst  C.  Bep.  31, 284. 

BxFKBKNCB  TO  Invxntoby — insufficient,  6  West  C.  Bep.  8L 

SuBSKQUKNT  PBocKBDnros  NOT  lNVAUi>ATKJ>— Sufficient  If 
order  of  siale  sets  forth  all  facts,  63  Cal.  17. 

i  1589. 

Noncss  TO  AUi  Pebsons  lNT]EBX8TSD-»to  attorney  for  minor 
heirs,  under  former  statute,  54  CaL  196, 

i  1548. 

NxcfXSSARY— or  possible,  but  not  where  In  litigation,  57  CaL  42L 

i  1544. 

Dbscbibs  thb  Lands- 4  West  C.  Bep.  508. 
Obdeb  or  TiUD  CouBT — compelling  sale,  not  appealable,  56  CaL  208L 

i  1546. 

HkaivNotjb— on  p.  500  should  have  at  end  word  "repealed  **  m 
brackets. 
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2  1589. 

ALiiOWKD  Cukiic  Canxtot  Bbgik  to  bb  Babbkd— Until  executor 
4ltachai]?ed,  eo  CaL  2SS. 

I  1571. 
Neolicct  OB  MiscoKDUCT— Absent,  SI  CaL  212, 

i  1572. 
Fbauduuently  Bklls— 67  CaL  212. 

i  1573. 
Bales  £mbracxd— in  enactment,  4  West  C.  Rep.  423L 

i  1576. 

PuBCUASB  BT  Administbatob,  xtc. — before  confirmation,  57  CaL. 
294.  Br  executrix  on  Judgment,  void,  and  estate  not  liable  In  dam- 
iiges,  3  west  C.  Bep,  654. 

§  1581. 

LiCASUOF  BEAI.TY— maybe  made  by  executor  or  adminlstratori 
for  term  ended  by  distribution  and  discharge,  5  West  C.  Hep.  G9L 

i  1582. 

EzBCUTORS  AiTD  Administbatobs— «u<f«  ftv,  not  maintainable  to 
enforce  a  trust  and  compel  a  conveyance  of  land  to  themselves,  57 
CaL  Si68,  3S7,  even  under  federal  statute,  wbere  complaint  insuffi- 
cient, 69  CaL  117 ;  or  to  pay  a  contingent  lee  to  attorney,  57  CaL  242. 
Jiepresentattve  atpaetty,  must  be  fully  set  forth  in  complaint,  67  CaL 
889;  but  need  not  be  repeated  in  each  count,  5  West  C.  Rep.  6M. 
When  sufficiently  set  forth,  1  West  C.  Rep.  8o0,  Suit  must  not  be 
brought  ill  botb  personal  and  representative  capacity,  59  CaL  283L 
JSlutlt  ctgainaty  parties,  S  West  C.  Rep.  195  (heirs  of  mortgagor  not 
mecessarv  parties  to  foreclosure  against  his  executor  or  adminis- 
trator ;  dissenting  opinion  of  Thoniton,  J.,  see  S  West  C.  Rep.  ttt). 
Judgment  by  or  agaiasty  estoppel  of  heirs  by,  45  CaL  486. 

I  1584. 

Pkrsonal  Tout  — of  decedent,  administrator  not  liable  for  as 
false  imprisonment  of  another,  67  CaL  246. 

I  1585. 

Sbttlbmekt  akd  Accottxt— allowance m  acconnc  ot  sums  not 
presented  as  claims  against  estate,  2  West  C.  Rop.  875 ;  where  part- 
ners all  dead,  and  confiicting  claims  to  assets  of  firm,  no  probate 
jurisdiction  for,  67  CaL  450. 

I  1588. 

Approbatiobt  of  thb  Cottbt— provision  not  restrictive,  but  de- 
signed for  protection  of  executor  or  administrator,  67  CaL  837. 

Ix  SETTL.B3XBKT  OF  CoMPBOMiBB — may  ofllset  debts  and  credits, 
68  Cal.  bii. 

i  1589. 

Section  iNAPfucABLB— to  justify  contingent  fee  to  attorney,  67 
l^aL  ^41. 

Property  Fbaudulsiytlt  TBAzrsFKBBKD  — creditors  cannot 
maintain  action  Against  administrator  and  others  to  compel  tttinsfer 
to  estate  of  property  fraudulently  conveyed  by  such  partiest^l  C«L 
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f  1581. 

BseoVKBED  Property— devoted  to  payment  of  debts,  so  that 
portion  cannot  be  allowed  as  contingent  fee  to  attorney,  57  C!al.  2-11. 

i  1602. 

SpKcxnc  Pkrformakcx:  of  the  Contract  — dismissal  of  peti- 
tion where  found  to  be  doubtful :  As  where  there  are  third  parties 
interested  in  the  controversy  who  would  be  necessary  parties  in 
equity,  «1  Cal.  161. 

Procked  by  Action— to  enforce  a  specific  performance;  Prior 
dismissal  in  probate  will  be  presumed  to  have  oeen  made  because 
right  doubtful,  64  CaL  446. 

}  1614. 

King  UNO  Trust  Fckims— compound  interest  exacted,  see  4  West 
C  Kep.  526. 

i   1616. 

Nbcessary  Expenses  of  Adkintstration- where  litigation,  12 
Pac.  C.  L.  J.  900  (not  allowed  to  executor  enforcing  his  own  rights  as 
legatee  against  the  estate) ;  brokerage,  amount  fixed  by  court,  62 
CaL  839.  Not  to  administrator  where  his  appointment  revoked, 
after  contest,  55  Cal.  88. 

Bkasonable  Attorneys'  Fees- court  not  bonnd  by  opinions  of 
professional  witnesses  in  fixing  amount,  63  Cal.  2S1.  Not  aJlowewl  to 
administrator  for  contesting  probate  of  will,  2  West  C.  Rep.  875.  Not 
contingent  fees,  57  Cal.  241. 

S  1618. 

Amendment  op  1881— introduced  present  provisions  as  to  all  tbe  es- 
tate above  $20,000,  etc.,  limit  of  half  for  extraordinary  services,  dlstri- 
bntlon  in  kind,  and  contracts  for  higher  compensation,  with  prorviso. 

Amount  of  the  Whole  Estate— property  received  from  former 
executor,  on  which  he  has  been  paid  commissions,  not  reckoned, 
My.  P.  Rep.  163 ;  Inventory  not  basis  of  commissions,  43  Cal.  5431 

Apportionment  of  Commission —made  only,  when  estate  ready 
for.  distribution,  55  Cal.  87;  not  between  co-executor  when  one  of 
them  takes  no  trouble,  24  Cal.  02. 

Commissions- where  successive  administrations,  allowable  only 
when  estate  ready  for  distribution.  My.  P.  Rep.  163;  allowable  only 
on  net  proceeds  of  partition  sale  coming  to  estate,  My.  P.  Rep.  163. 

Renunciation  of  Commissions  —  before  appointment,  by  prom- 
ise to  act  without  charge,  binding,  8  West  C.  Rep.  61. 

{  1628. 

Head-note— should  read :  "  Citation  to  render  exhibit." 
Time  for  FIlinq  Accounts— merely  directory.  My.  P.  Rept  88. 

i  1624. 

Head-note — should  read :    '*  Petition  for  such  citation." 

I  1625. 
Hsad-Note — should  read :    **  Issuance  of  such  citation." 

i  1628. 

Account  of  Administration— by  administrator  of  an  adminis- 
trator, 60  Cal.  504.    Items  allowable,  58  Cal.  543. 
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i  1628  (Continued; 

Ok  Dkath  of  Executob  or  Admxnistbatob— acconnting  in 
equity,  60  CaL  594 ;  3  West  C.  Bep.  682. 

I  1631. 

VoucHKRS  —  held  insufflclent,  63  CaL  349. 

ExscuTOB  MAY  Offsst  —  debts  and  credits,  in  settling  compro- 
mise, 58  Cal.  643. 

{  1682. 

Must  xot  Excked  (SOO  —  see  5  West  C.  Bep.  222. 

g  1634. 

NoTiL'K  OF  Settlbment— facts  prescribed  sufficiently  set  forth, 
10  Pac.  C.  L.  J.  6.30 ;  point  not  mentioned  in  bank,  63  CaL  473. 

i  1635. 
AxY  Person  Intkbksted — 6  West  C.  Bep.  28. 

i  1636. 

Includinq  Alix)wed  Claims— 62  Cal.  186. 

May  be  Contested— burden  of  proof  on  contestant  of  allowed 
claims,  62  Cal.  41ai. 

i    1637. 

Settlement  of  Account  —  items  like  clerks' fees  may  be  adju- 
dicated ill  advance  of  payment,  but  court  cannot  settle  items  not 
found  in  account  or  report,  2  West  C.  Bep.  87S. 

Conclusiveness  of  Settlement  —  of  account,  54  CaL  254; 
application  to  guardians,  55  CaL  142. 

i  1638. 

Conclusive  Evidence  of  Fact— hence  cannot  be  questioned 
by  co-ordinate  court  in  action  by  distributees  against  sureties  of 
administrator  on  behalf  of  latter,  63  Cal.  522. 

i   1645. 

Dividend  —  clerical  error  in  computing,  63  Cal.  281, 282. 

Legacy  —need  not  be  paid  until  ordered  by  the  court,  see  3  West 
C.  Bep.  314. 

1  1648. 

Insolvent  Estate  —  allowed  claims  not  to  bo  partially  paid 
without  provision  for  those  disallowed,  61  CaL  7L 

2  1660. 

Besist  the  Application- and  hence  may  appeal  from  order  of 
partial  distribution,  63  Cal.  106  (but  no  ground  zor  reversal  found). 

i  1664. 

Section  Added  —  by  amendments  of  1885. 

i  1665. 

Distribution— <fm«o/  not  postponed  till  end  of  period  for  con- 
test, but  there  must  be  an  ascertained  balance  of  undisputed  assets, 
67  Cal.  421.  I^sons  entitled  to  may  take,  such  as  heirs  of  widow's 
share  ol  the  community  property  on  distribution  of  husband's  es- 
tate, &i  Cal.  522.  Concliunvetiess  of,  in  favor  of  purchaser  from  dUa- 
trloutee,  aa  against  persons  uuder  disability,  64  Cal.  330. 
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{    1666. 
RxcoYXB  Thkib  Bssfxctivb  Shabes— M  CaL  802. 

CONCLUSIVB  AS  TO  RIGHTS  OF  HEIRS,  LEGATEES,  ETC.  — applies 

to  Saperior  Courts  as  successors  of  probate  courts,  so  that  they  can- 
not entertain  petition  by  legatees  to  set  aside  decree  for  fraud  (com- 
gare  {|  1573,  1574),  63  Cal.  454.  Even  those  under  disability  cannot 
ivalldate  purchase  In  good  faith  from  distributee,  64  Cal.  830. 

i  1667. 

Deuvebt  Necessary— must  be  presumed  to  have  been  shown 
to  be  unnecessary  If  not  done,  63  CaL  454. 

Distribution-  of  Personalty — follows  law  of  domicile  of  deced- 
ent, 5  West  C.  Hep.  518. 

i   1678. 

Person  HoiJ>iNa  the  Same— holder  of  irrevocable  power  of 
attorney  differs  from  grantee,  68  Cal.  114. 

Distribution-  to  Assignee- does  not  estop  heir  from  equitable 
relief  where  conveyance  induced  by  fraud,  8  Pac.  C.  L.  J.  1044. 

i  1697. 

Deijvebed  Fbopxbty  of  Estate— to  distributees,  54  Cal.  802. 

DiscHABOE  OF  EzBCUTOB,  ETC.  —  Claim  docs  uot  begin  to  outlaw 
ontU,  60  CaL  255. 

g  1698 

Section  Cited— 57  CaL  808. 

;  1718. 

Pboceedings  Mentioned  in  this  Title  — as  contest  for  ad- 
ministration, 56  CaL  825.  or  appeal  from  order  directing  conveyance 
of  real  esUte,  61  CaL  161, 163. 

i  1715. 

Within  Sixty  Days— 64  CaL  223 ;  64  CaL  879, 428. 

}  1716. 

Pabty  Afftbming  IB  Plaintiff,  etc. —so  In  contest  over  admin- 
istration, 56  CaL  826. 

i  1720. 
Costs  —  on  appeal,  65  CaL  87. 

I  1728. 
Section  Added—  by  amendment  ot  1881.! 

i  1727. 

Bondsmen  of  Public  Adminibtbatob— liable  though  his  ofQcial 
character  not  mentioned  in  order  and  letters,  59  CaL  650. 

i  1768. 

Cabe  and  Management  of  His  Estate— see  65  CaL  180. 

§  1764. 

SuBD.  3.   Accounts  of  Guabdians — 2  West  C.  Rep.  877. 

;  1758. 

Tbstamentaby  Guardian — acts  void  If,  never  qualifies,  55  CaL  SL 
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;  1770. 

Haxtaos  thx  EbtatX' liable  for  not  taking  security,  57  C&L  27S. 

1  1774. 

Accouirra  of  Ouardiak— {( 1773, 1780 ;  liability  for  loan  upon  in- 
adequate secarity,  66  CaU  137. 

2  1780. 

INVKBTMXNT— without  Order  of  court,  65  CaL  141. 

1  1789. 

SBTTLKincNT  ov  AooouiTra — and  accounting  by  guardian,  see 
( 1764,  Bubd.  8. 

Ali.  thib  PBOCxnEDnras,  irrc— for  accounting  and  the  settlement 
of  accounts.   Phraseology  does  not  make  1 1637  applicable,  54  CaL  142. 

OuABDiAV  Must  Accoukt— to  ward  for  transactions  dnrlniir 
ward's  minority,  but  executors  of  guardian  cannot  present  emcli 
account  to  probate  court  instead  of  court  of  equity,  2  west  C  Sep. 
876L 

i  1792. 

INVSSTUXNT— without  Order  of  court,  65  CaL  14L 

i  1801. 

BisicovAL  or  OtTABniAir— petition  alleging  mere  inattention  to 
wards  not  enough,  6  West  C  Bep.  27. 

2  1806. 

BiEOOTiCBT  or  AK  BsT ATB  BoLD  BY  OuABDiAX — inapplicable  when 
no  guardian,  4  West  C.  Bep.  42& 

i  1811. 

"SupiotTOB  Ooubt'*— substituted  by  amendment  of  1881,  for 
**  county  court,"  to  wliich  present  note  refers. 

i  1812. 

**  The  Day  ** — was  preceded  by  the  words  "  the  term  and  *'  before 
amendment  of  188L 

Pubucatton  not  Bbquibbd— under  Act  of  18S2,  81  Cal.  104 ;  11 
Pac  C.  L.  J.  180. 

i  1814. 

Sxpabatb  Pbopbbty  of  thb  Husband— but  property  so  de- 
rived remains  the  property  of  the  husband,  and  subject  to  his  debts, 
unless  there  has  been  mutual  consent,  or  c  legal  act  of  transfer,  a 
CaL  426. 

2  1822. 

IN80LT3ENT  ACT  OF  1880— SCO  pp.  €48,  €t  Mg.,  of  this  book. 

InsoXiVBNCY  Dbcisions— 4  CaL  887 ;  9  CaL  478 :  19  CaL  162 ;  54  CaL 
87, 815  :  56  CaL  299, 802,  476. 605:  56  Cal.  681. 639  ;  67  Cal.  197, 211. 8^  861  j 
68  CaL  244,866,858;  59  CaL  182,  267, 406  ;  61  CaL  71, 242, 269, 455,  489 ;  62 
Cal.  29, 45, 2»6, 885, 440.  442,  448 ;  68  CaL  87,  187,  277, 462, 494  ;  64  CaL  84, 
283, 482 ;  6  West  C.  Bep.  161, 162. 

2  1829. 

Pbdcaby  EymjENCJE — substitute  for  **  original  evidence  **  in  head* 
note  on  p.  57L 
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I  1838. 

Prima  Facik  EviBszrci:— rabstltnte  for  ''primary  evidence**  In 
bead-note  on  p.  671. 

i  1844. 

Ohb  WmsnsBB — snffldent,  hence  exdnslon  of  testimony  of  another 
witness  not  prejndicial  error,  62  CaL  310 ;  and  48  Cal.  553. 

Hearsat  E-VTDSsrcs— objectionable,  66  CaL  427;  60  CaL  440;  61 
CaL  130 ;  6  West  C.  Bep.  166, 880. 

Knows  of  His  Own  Enowlkdgs: — see  SO  CaL  804 ;  60  Cal.  414. 

i  1845. 

Ofhtioks,  Iktbrkxcvs,  Dkculsations — character  of  house  mat- 
ter of  fact,  not  opinion,  61  CaL  880. 

i  1847. 

Tbuth,  Honrsty,  ob  Ii7TB»bity— addition  of  last-named  term, 
S  West  a  Bep.  bi2, 646. 

i  1848. 

DiBCXABATiON,  XTC,  ov  Akothsb — When  Inadmissible,  5  Wcst  C 
Rep.  889. 

I  1849. 

DscxARATioxs  ov  Pbbdbcissors —admissible,  69  Cal.  497 ;  68  CaL 
12,  at  p.  16 ;  while  holding  the  title,  but  see,  58  CaL  62L 

i   1850. 

BsscTioN  CiTKB  A8  Afpijcabli:— to  fraudulent  transaction,  68 
CaL158. 

BBS  Obstjb— part  of,  declarations,  etc.,  forming.  GenenUljft  65 
CaL  648. 

Tune  of  Dbci<abationb— 88  CaL  25, 26  (not  contemporaneous) ;  60 
CaL  600 ;  60  CaL  85  ;  declarations  not  forming,  67  Cal.  83  :  62  CaL  30»- 
810 ;  6  West  C.  Bep.  258.  Special  instances^  assault,  61  Cal.  881 ;  homi- 
cide, 60  CaL  350,  858.  600,  640 ;  insurance  policy,  64  Cal.  422 ;  rape,  6 
West  C.  Bep.  253 ;  sale,  statements  of  vendor  after,  are  not,  4  West  C. 
Bep  601 ,  wife's  separate  property,  63  CaL  12,  at  p.  16 ;  will,  undue 
Influence,  65  Cal.  806. 

;  1854. 
Past,  AoicrrTXNo  Mobb— section  applicable,  66  CaL  213. 

I  1855. 

BBCTioir  CiTBB — 60  CaL  606. 

Katubb  of  PBOVistON— see  67  Cal.  866. 

CoFT  OB  Orai.  Evidbitcb  OF  CONTENTS— of  lost  Original  publlo 
document,  not  by  alleged  copy  of  certified  copy,  3  West  C.  Bep.  206. 

Pbbbb  Copt  --  of  letter  not  admissible  without  accounting  for  non- 
production  of  original,  6  West  C.  Bep.  888. 

SiTBD.  1.  Original  Lost  or  Dbstrotbd— secondary  evidence 
admitted,  but  not  hearsay  of  witness  who  can  neither  read  nor  write, 
8  West  C.  Bep.  78L 

8uBD.  2.   ObioinaIi  in  Possbbsion  of  Opponent— 69  Cal.  606. 

8i7bi>.  4.  OBioiNAif  ON  BxcoBO — Certified  copy  admissible  whcQ, 
00  CaL  600. 
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;  1866. 

Parol  Evtdknci:  iNADMissTBiJi— to  vary  or  contradict  written 
a^eement,  56  Cal.  496 ;  50  CaL  187. 

Parol  Evtdbnci]  Admissible— amblgrnity.  to  explain,  65  Cal. 
349 ;  authentic  act,  to  explain,  55  CaU  646 ;  consideration,  to  show  real- 
67\Cal.  11 ;  69  Cal  187 :  11  Fac.  C.  L.  J.  287 ;  former  trial,  to  show  scope 
of,  56  Cal.  178 ;  fraud,  to  establish,  59  Cal.  637 ;  mistake  or  imperfection, 
to  correct,  69  Cal.  637  ;  promissory  note,  to  show  that  given  to  secure 
performed  agreement,  64  Cal.  487,  or  time  of  delivery,  64  Cal.  489 ;  or 
mode  of  payment,  64  Cal.  456 ;  or  to  be  note  of  company.  5  West  C 
Bep.  584 ;  retention  of  title  to  land,  to  show,  63  Cal.  185 :  revision  and 
reformation  of  contracts,  for,  60  Cal.  637 ;  surrounding  circumstances, 
to  show,  55  Cal.  648 ;  57  Cal.  139 ;  waiver  or  discharge,  to  show,  64  Cai. 
487  (discharge  of  agreement). 

i  1859. 

CozreTRDCTiON  OF  STATUTES — oon«fttu<<ofuxUfy,  generally,  54  CaL 
41, 04 ;  particular  Instances,  54  Cal.  94 ;  under  Const.  CoL  1879, 64  Cal 
111.  246;  844,  853,  671 ;  65  Cal.  242,  331 ;  56  CaL  649.  Curative  acts,  SL 
CaL  15.  Directory  atattUeSt  particular  Instances,  54  CaL  67L  Gener- 
ailyt  omit  note  and  citations.  Qrant^  legislative,  55  CaL  192.  Man* 
datory  acts,  64  CaL  64.  Sepeal  of  statutest  54  CaL  819L  Varioua  cotes, 
48  CaL  124, 127. 

CoNSTRUCTiOK*  OF  Instrfmbvts — 6omb,  59  Cal.  4.  OontraetSt 
charter  party,  65  CaL  425 :  insurance  policy,  54  Cal.  156,422, 442 ;  Inter- 

Siretatlon  of,  58  Cal.  229 ;  69  Cal.  38, 484  ;  63  Cal.  70 :  lease,  60  CaL  480; 
1  CaL  288,  292;  promissory  note,  54  CaL  103;  65  CaL  408;  public 
lands,  69  Cal.  103 ;  stipulation,  60  Cal.  616 ;  water  rights,  69  CaL  15(k 
JDeeds,  construction  and  Interpretation  of,  65  CaL  868, 873;  mistake  in, 
65  CaL  62;  58  CaL  24  ;  taxes,  for,  64  Cal.  622 ;  55  CaL  365 ;  66  CaL  527. 
CfenerallVt  62  Cal.  623. 

1  1860. 

COirSTBUCTION  OF  IKSTRUICRKTS  —  55  Cal.  654. 

SuBBOUNDiNQ  CiRCUMSTANCKs — may  be  shown  by  parol  evi- 
dence, 2  1856  n ;  65  CaL  648. 

{  1868. 

CoBRsspoKDKNCB— between  evidence  and  allegations,  55  CaL 

627. 

Rklkvant  EviDKircx— defined,  68  CaL  168;  required,  54  CaL 
164. 

Collateral  Fact — connecting,  54  CaL  120. 

2  1869. 

Affirmativib  Allkoationb— burden  of  proof,  54  CaL  428;  par- 
ticular allegations  to  be  proven,  55  Col.  254. 

SUFFICIENCY  OF  EVIDENCE  IN  VARIOUS  CASES. 

Breach  of  Pbohibb  of  Mabbiaob— 54  CaL  61, 146. 

Coxtract— modification  of,  56  CaL  141. 

CoKVERSiOK— 61  CaL  420. 

Ejectment -~60  CaL  652 ;  61  CaL  14S. 

Maucioub  Pbosbcutxon— 56  CaL  121, 1S8L 

NBGLiaEXCX— 63  Cal.  164. 

PAYMXNT—fa  CaL  826. 
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i  1870. 

>^'Vi]>ENCB  KOT  Stricken  Out— unless  clearly  Irrelevant  and 
knxnaterlal,  64  CaL  42. 

DtrXiiNa— on  admissibility  of  evidence,  waiver  of,  62  GaL  909. 

KEIiEVANT  EVIDENCE. 

SUBB.  2.    Pabt  Y — 55  Cal.  67. 

Ai>iciS8iONS— arrest,  after,  64  Cal.  382 ;  co-defendant,  use  against,  64 
Cal.  882 ;  deed,  declarations  after  execution  of,  64  Cal.  245 ;  guilt,  not 
of,  admissible,  3  West  C.  Bep,  785 ;  injured  passenger,  by,  64  Cal.  834 ; 
iDsane  person,  by,  to  be  disregarded,  59  CaL  396. 

COKTEBSIONS— criminal  cases.  In,  58  Cal.  265;  69  CaL  353,  461;  63 
Cal.  289 ;  voluntary,  received,  59  Cal.  651. 

SiTBD.  3l  Conduct  and  Pbbsence  of  Another— evidence  ad- 
missible under  tbis  bead,  54  Cal.  89 ;  presence  of  accused,  declara- 
tions must  be  made  in,  59  CaL  600 ;  at  time  of  arrest,  64  CaL  382. 

BuBD.  4.  Decedent's  DECiiARATioN,  etc.  — dying  declarations 
in  criminal  cases,  53  CaL  077 ;  55  CaL  72 ;  59  CaL  64 ;  61  Cal.  175 ;  63  Cal. 
19 ;  64  CaL  253. 

SuBD.  5.  Partner— act  or  declaration  of,  partnership  books,  55 
CaL  28  ;  63  CaL  375 ;  after  proof  of  partnership,  63  CaL  375. 

AoKNT— act  or  declaration  of,  after  proof  of  the  agency,  not 
shown  merely  by  agent's  declarations,  64  CaL  519. 

8uBD.  6.  Co-conspirators— act  or  declaration,  as  to,  59  Cal.  362 ; 
61  CaL  138, 142  ;  64  CaL  293. 

SuBD.  8.  Former  Testimony  of  Decedent,  etc.— 60  Cal.  843  ; 
out  of  jurisdiction.  Inapplicable  to  criminal  case,  applies  to  witness 
out  of  State,  64  CaL  22. 

SuBD.  9.  Experts— degree  of  skill  requisite,  54  CaL  609;  55  Cal. 
451  ;  61  CaL  148  ;  and  see  56  CaL  427  ;  61  Cal.  368,  :^3,  387  ;  handwriting 
£s  to,  ."^  Cal.  289, 814  ;  5  West  C.  Kep.  223,  888 ;  testimony  of,  when  and 
how  far  receivable,  54  CaL  509 ;  62  Cal.  809. 

SuBD.  10.  Sanity-  opinion  of  witness  on,  54  Cal.  609 ;  If  intimate 
acqualutance,  59  CaL  394. 

SuBD.  IL    Common  Beputation — boundary,  59  CaL  459. 

PrBD.  15.  Indirect  Evidence  —  instances  of  Inferential  eYl- 
de^ioe,  54  CaL  422. 

EVIDENCE  ADMISSIBLE  IN  PABTICXILAB  CASES. 

Account —stated,  55  Cal.  551 ;  5  West  C.  Bep.  592. 

Arsattlt  and  Battery— not  nonsuit  of  plaintiffs  in  prior  action 
for  forcible  entry  and  detainer,  8  Pac.  C.  Ij.  J.  497. 

Claim  and  Deuvery— books  as  evidence  of  ownership,  8  West 
C.  Bep.  365. 

Contract— conditions,  performance  of,  54  CaL  442;  not  as  to 
exira  work,  55  CaL  627. 

Diversion  of  Water— 61  Cal.  259. 

ToHCiBLE  Entry,  etc. —37  CaL  60 ;  unlawful  entry,  55  Cal.  143 ;  60 

Cal.  56.4. 

Fraitd- 64Cal.  120. 

Judgment  —  appealed  from,  notf  64  CaL  364. 
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2  1870  (Continued). 

IiAKD  Oases  —  ejectment,  flO  CaL  430 ;  61  Cal.  238 ;  63  CaL  206.  "For- 
dble  entry,  see  separate  note.  Mexican  grant,  66  CaL  266.  Public 
lands,  £6  CaL  15, 266.    Quieting  title,  55  CaL  & 

Neguoencb— 62  CaL  164. 

Note— pajrment  of,  58  CaL  164 ;  64  CaL  456 ;  want  of  consideration 
for,  £6  CaL  214. 

Sales— vendor's  statements  after,  not,  4  West  C  Bep.  501 ;  and 
see  5  West  a  Bep.  40. 

Tbustee's  Deed— 64  CaL  529. 

i  1875. 

JUDICIAL  NOTICE. 

Bakkbuptcy  Pboceedikos— while  action  pending  not  of,  69  CaL 
177. 

JTammD  States  Census— of  results  of,  64  CaL  9L 

SuBD.  2.  EsTABusHED  BY  Law— Whatever  Is,  but  not  rules  of 
Superior  Court,  60  CaL  360-367. 

SuBD.  8.  Laws  of  Nature,  etc. —measure  of  time  as  sunrise  on 
morning  of  alleged  offense,  61  Cal.  404  :  streets  of  city,  54  CaL  806;  S9 
CaL  55. 

Books  and  Documents— almanac,  61  Cal.  404. 

i  1879. 

Neitheb  Parties  nor  Other  Interested  Persons— ex- 
cluded ;  hence  grantor  may  swear  that  he  executed  a  deed  acknowN 
edged  before  a  notary,  and  if  he  does  so  falsely  Is  guilty  of  perjury, 
e4Cal.268. 

i    1880. 

SuBD.  2.    Children— 63  Cal.  167. 

SuBD.  3.  Parties  to  Action  Against  Executor,  etc.— depo- 
sitions, When  not  admissible,  51  CaL  106  (Instead  of  101). 

1  1881. 

SUBD.  1.  Wife- may  be  witness  in  action  by  her  husband,  as  to 
community  property,  5  West  C.  Bep.  694  ;  may  testify  for  party  sep- 
arately accused  of  same  offense  as  her  husband,  64  CaL  257 ;  incom- 
{>etency  to  testify  for,  against  her  husband  In  a  criminal  proceeding, 
imited  to  cases  in  which  one  or  both  are  parties  (Pexu  Code,  {  1322), 
64  Cal.  257. 

SuBD.  8.  Confession  to  Priest— privileged:  When  provision 
inapplicable,  54  CaL  509. 

2  1882. 

Head-note— should  have  at  end  word  "  repealed  "  in  brackets. 

1  1884. 

Interpreter— short-hand  notes  of  testimony  taken  throoghi 
Inadmissible,  54  Cal.  527  ;  66  CaL  119  ;  but  interpreter  must  be  called, 
56  CaL  119.  Witness  may  be,  56  CaL  534.  Is  competent  witness  to 
show  former  testimony  taken  through  him,  60  CaL  96. 

2  1888. 

Section  Cited— 59  Cal.  506. 
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;  1893. 

BscnoN-  CiTi&D— fiOCaLSOe. 
2  18M. 

Sbctiox  Cttbd— 69  CaL  506. 

i  1908. 

ESTOPPEL  BY  RECORD. 

JimoiraaTT— or  order:  Finality t  where  appeal  taken  and  cause 
remanded,  see  60  Cal.  94.  Estoppelt  by  Judgment,  where  certificate  of 
purchase,  69  Cal.  626. 

JimiBBicTiON^— presumed  on  collateral  attack,  64  CaL  251. 

Sttbd.  1.  Pbobatb  OB  Admikistratton— conclusiveness  of  pro- 
ceedings, 66  Cal.  420,  566 ;  58  Cal.  114.  Distribution  to  assignee  does 
not  estop  person  Induced  by  fraud  to  make  the  conveyance,  8  Pac.  C. 
L.  J.  1044. 

IiBOAi.  CoxDrriON  OF  Pbrsox— provision  inapplicable  to  refusal 
to  probate  will  of  mentally  incompetent  person,  62  CaL  201. 

Trrus  Biettubd  by  Judgmsxt  —  ejectment,  in,  57  Cal.  525 ;  64  Cal. 
72,  95 ;  foreclosure,  of,  69  Cal.  178 ;  generally,  58  CaL  101 ;  Mexican 
grant,  as  to,  58  CaL  87. 

8uBD.  2.  M ATTBB  DiBKCTLY  A DJUDGED — couuty  court  Judgment 
no  bar  to  ejectment,  64  Cal.  14 ;  generally,  56  CaL  212 ;  57  Cal.  558 ; 
merits  not  passed  on,  56  Cal.  212, 213 ;  nonsuit  irrelevant  evidence,  8 
Pac.  C.  L.  J.  497 ;  questions  involved,  determine  estoppel,  61  Cal.  132  ; 
same  cause  of  action,  54  Cal.  395 :  55  CaL  21 ;  58  Cal.  18, 20  ;  61  CaL  132 ; 
63  Cal.  90 ;  stipulation  where,  63  CaL  30 ;  tenant,  judgment  against, 
when  landlord  not  barred  by,  55  CaL  633. 

Pabtibs  akb  Pbivies  —  application  to  particular  cases,  55  Cal.  633 ; 
60  CaL  445, 613 ;  64  CuL  42. 

Idbktity— of  cause  of  action  and  parties,  61  CaL  132. 

KoTicE  OF  Pkxdjekcy  OF  AcTioK  OB  Pbockbdikg— Verbal,  BUfft- 
dent,  63  CaL  564. 

I  1909. 

SCATTER  DiBKCTLY  DuTKBMiNED — 63  CaL  864  (covenauts  to  sup- 
ply water  for  irrigation). 

I  1910. 
Pabties  Deemed  to  be  Hamb— 63CaL  664. 

I  1911. 

Sake  Question  LmaATED— 64  CaL  80. 
AcTUAiiiiY  AKB  Necessabily  IxcLUDsn — 63  CaL  664;, 

t  1913. 

'  Judgment  Obtained  in  Anotheb  State— after  due  service  of 
process,  not  impeachable  in  absence  of  surprise  or  fraud,  8  West  C. 
Rep.  405. 

I  1916. 

Judicial  Recobd,  Impeaching  ■—  for  fraud,  60  Cal.  178, 179.  Judg- 
ment of  sister  State,  after  due  service  of  process,  not  impeachable  in 
Absence  of  surprise  or  fraud,  8  West  C.  ^ep.  40S, 
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I  1919. 

SscTioir  CiTBD  —  69  CaL  50flL 

PuBuc  Record  of  a  Prtvatk  Wbitin'o— certified  copy  of; 
deed,  59  Cal.  506 ;  2  West  C.  Rep.  63  (jaa  prima  facie  evidence  of  gen* 
ulnenesB,  dae  execution  and  delivery  of  deed). 

i  1925. 

Ckktificatk  of  Purchase — adverse  possession ,  defendant  claim- 
tilg,  63  CaL  482 ;  annnlment  of,  57  Cal.  558 ;  Judgment  on,  when  concla- 
sive,  57  Cal.  525  ;  mortgage  of,  rights  of  foreclosure  purchaser,  5  West 
C.  Rep.  182 ;  premature,  54  CaL  630 ;  prima  facie  tlUe  by,  69  CaL 
62& 

Primary  Evidencb— changed  to  prima  facie  by  amendment  of 
1874  to  i  1833,  and  other  sections  of  this  Code. 

§  1986. 

Books— reading  medical  works  to  Jury,  erroneous,  60  CaL  SSL 
Published  Maps  ob  Charts— but  not  diagrams,  61  CaL  552. 

i  1988. 

Contexts  of  Wbitiko  may  be  Pboved— after  failure  to  pro- 
duce, 59  Cal.  506. 

Notice  to  Pboduce — not  necessary,  where  writing  itself  a  notice, 
80  CaL  506. 

i  1948. 

Compabison  of  Handwbitixg— experts,  Bee{  1870,  subd.  9,  and 
notes ;  58  Cal.  289, 814. 

Kervouskess  at  Time  of  Signino— release  for  injury,  not 
proper  to  show,  64  CaL  834. 

i  1944. 

Writings  Admitted  or  Treated  as  Qenuine— 56  CaL  474; 
and  see  68  CaL  289. 

i  1946. 

Entries  in  Boors— as  evidence  in  favor  of  party  matdngthem. 
57  Cal.  366 ;  of  alleged  partnership,  65  CaL  29 ;  where  alteration,  Si 
CaL  29. 

i  1949. 

Head-Note— on  -p.  601,  should  have  at  end  word  "repealed"  in 
brackets. 

i  1959. 
Presumptions]— generally,  see  { 1963  n. 

i  1961. 
Uncontroyerted  Presumption  Binding— see  60  CaL  419. 

i  1962. 

ESTOPPEL. 

Subd.  2.  Recitals — consideration,  when  Iccpeachable,  54  CaL  HO; 
deeds,  in,  62  Cal.  160 ;  undertaking  to  release  attachment,  63  CaL  638 ; 
water  rights,  concerning,  67  CaL  SSU. 
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I  1962  (Coniinned). 

SiTBD.  8.  £sTOPPSi.  IX  Patb — absent,  when,  64  Cal.  87, 185, 196, 246 ; 
acaoiescence  generally,  54  Cal.  140 ;  64  Cal.  57, 185,  801 ;  acquiescence 
in  location  of  division  fence,  59  Cal.  113, 283 ;  63  Cal.  893 ;  admissions  as 
to  non-negotiable  instruments,  64  Cal.  245 ;  deception,  liahility  for,  54 
Cal.  422;  owner  conferring  apparent  authority,  see  64  OeJ.  893; 
silence  as,  57  CaL  309. 

SuBD.  4.  Tkn"ant'8  BkxiaIi  OF  Landlobb's  Titub— exceptions, 
63  Cal.  153 ;  rule  applicable,  58  CaL  4 ;  5  West  C.  Bep.  884 ;  6  West  C. 
Rep.  56. 

8uBD.  6.  Jui>awNT  OB  Obdbb — when  conclusive ,  87  Cal.  260, 525 ; 
5  West  C.  Bep.  359. 

Othsb  Bstoppkls— (subd.  7  and  section  in  general)  executor, 
none  against,  by  admissions  In  probate  papers  that  property  be- 
longed to  estate,  2  West  C.  Bep.  68 ;  payment  of  money  or  incurring 
obligation  thereior  at  request  of  party,  to  repudiate,  59  Cal.  23 ;  street 
assessment,  by  assignment  of.  5  west  C.  Bep.  228;  title,  knowledge 
of  state  of  one's  own,  57  CaL  493. 

i  1968. 

Pbesumptioxs  of  Law— nature  of,  see  60  Cal.  419. 

DISPUTABLE  PBESUMPTIONS. 

SuBD.  1.  IxxocKXCK— of  crlme,  or  wrong,  58  Oal.  219 ;  see  61  Cal. 
14.3.  Presumption  of  innocence  neutralizes  or  overcomes  presump- 
tion of  Ufe  ln1>lgamy,  58  CaL  219. 

SuBD.  2.    UxijAWful  Act  and  Ixtbnt  —  see  55  CaL  20L 

StTBD.  3.    Ordikaby  Consbqubncbs — Intended,  see  55  Cal.  201. 

BuBB.  6.  EvisxNCB  WiIaFULLY  Buppbbssbb  <— deemed  adverse, 
■ee  57  Cal.  146. 

SuBBB.  15,  16.  Bbqui^b  Pbbfobmancb  of  Official  axd  Judi- 
CIAL  Duty— 54  Cal.  428, 480.  On  appeal,  no  presumption  that  plea 
iiot  passed  on  was  withdrawn  or  waived,  61  Cal.  377.  Presumption 
that  Juror  sworn,  61  Cal.  554 ;  that  patent  properly  issued,  62  Cal.  250  ; 
of  correct  action  of  probate  court,  63  Cal.  80. 

SuBD.  18.    Mattbbs  Within  an  Issuk — 61  Cal.  132. 

BuBD.  25.    Idkntity  —  61  CaL  543. 

-  BuBB.  26.    Dkath  of   Pkrson  not    Hkabb  Eboh  in   SmrsN 
Teabs—  see  discussion.  58  Cal.  219. 

SUBD.  32.  CONTINUANCB  OF  EXISTING  THING  — See  58  Cal.  219  j  60 
CaL  419.  ' 

SuBD.  40.  Survivorship — fourth  rule — sexes  different,  male  pre- 
sumed to  have  survived ;  and  the  survivorship  of  the  wife  is  not 
conclusively  presumed  from  a  recital  to  that  effect  in  letters  of  ad- 
loinlstration  of  her  estate,  1  West  C.  Bep.  868. 

PRESUMPTIONS  IN  VABIOUS  CASES. 

•A^PKAi.— In  land  case,  pendency  of,  60  Cal.  517. 

COirci.USIVB  PBIE8U1CPTIONB  —  63  Cal.  315. 

.  Contract  —  consideration  for,  64  Cal.  443 ;  deemed  on  demurrer  to 
Be  in  writing,  88  CaL  335 :  46  Cal.  7. 

S^TiBB  Issue,  etc —submitted,  61  Cal.  132. 

l^w  OF  Another  State  -same  as  ours,  58  Cal.  426 ;  61  Cal.  624. 


i  1968  (Continned). 

LzFB~of,fi8CaL2ia. 

RscKiPT— only  prima  facte  evidence  of  pftjrment,  bnt  Is  at  leest 
tlutt,  63  CaL  a26L 

;  1968. 

Head-Notx — omit  word  *'  usa^e." 

PxBJUBY—  one  uncorroborated  witness  Insnfllcient,  81  CaL  536L 

g  1971. 

RsalPropkbty— mort(sa«re  lien  can  only  be  created  by  writing, 
4WestC.Bep.631. 

i  1978. 

Part  Pbrfobhakcs  ~  payment  not,  64  CaLtS;  possession,  im- 
provement, and  partial  payments  for  land  as,  3  West  C.  Bep.  577. 

i  1981. 

BuBDSN  OF  Proof— where  complaint  anticipates  defense,  S6  Cal« 
122.  Belf-def ense  in  action  for  wilfully  shootlnar  human  being,  S  West 
C.  Bep.  866.  Negligence  of  warehouseman,  In  action  for,  62  CaL 
164. 

2  1988. 

Altsbation— after  execution,  M  Cal  214.  Becord  altered  after 
made,  inadmissible,  6  West  C.  Bep.  228. 

i  1986. 

BuBD.  &  To  Bbquibk  ATTiG2n»ircK  BxFOBx  ▲  CoiocttsioirxB— 
86  CaL  590. 

i  1989. 

WiTKBSSNOT  Obugbd  TO  Attibn^d  >- out  of  oouuty  of  rssldence, 
but  is  not  out  of  Jurlsdlotion,  for  deposition  may  be  tafcen»  56  CaL 
608. 

I  8009. 

Venus — not  essential  to  affidavit,  86  CaL  688. 

Affidavit  of  Miuurrs— on  opening  of  default,  86  Cal.  606 ;  61  CaL 
268. 

}  8010. 

Affidavit  of  PuBitZOATioir — once  a  week,  for  four  weetcB,87  CaL 
S33. 

g  2018. 

Notary  Pubijo  nr  this  Statb-^  although  he  Is  affiant's  attoraey, 
66  Cal.  888. 

i  8021. 

DBPOsmoK—of  witness  within  the  State  mav  be  taken  thoogb 
outside  county  and  beyond  thirty  miles,  see  86  CaL  699. 

g  2081. 

Noticb — shorter  time  not  prescribed  by  directing  service  of  noUc« 
•*  forthwith,"  6  West  0.  Bep.  286,  *  --^ 


I 


I 
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2  2082. 

Obxections  to  Deposttion'— Insufficiency  of  affidavit  on  which 
sabpcena  issued  is  ground  of,  but  not  for  quashing  subpoena,  04  Cal.  401. 

Proof  Must  bb  Madb  at  thb  Trial— that  witness  continues 
absent,  and  where  done,  depositions  admissible,  63  Cal.  307. 

i  2043. 

ExcLtraioiT  ob*  Witnicssks  — discretion  of  court,  61  Cal.  888;  ex- 
ception proper,  of  party  in  Interest,  but  not  of  record,  65  CaU  46. 

I  2046. 

DiBCRKTioN  OF  THBS  CouRT  — «ew  trial  wlll  not  be  crranted  for 
error  In  alioving,  nor  Is  such  error  reviewable  on  appeal,  63  Cal.  58  ; 
exists  as  to  such  questions  by  prosecution  to  its  witnesses,  64  CaL  38Z. 

}  2047. 

RsFREsarNQ  Mrmory— 3  "West  C.  Bep.  785. 
T7KDBR  Sis  Dirbctiok— when  fact  fresh  in  his  xnexnory,  64  CaL  489> 

i  2048. 

CRose-ExAMiNATiON,  ScoPBS  AND  ExTEXT  OF — Credibility  of  wit- 
ness, attacking,  M  Cal.  256  ;  impeachment  by  collateral  question,  55 
CaL  627  ;  57  Csd.  345 ;  59  CaL  540 ;  range  of,  57  Cal.  845 ;  63  Cal.  58  ;  rec- 
ord, on  alleged  matters  of,  63  CaL  58 ;  responsive  to  direct  examina- 
tion, 58  CaL  288;  61  CaL  148 ;  62  CaL  19L 

I  2051. 

TicpsAcmKO  Advkrsib  Witkvss  —  peneral  reputation  baiU  for 
truth,  honesty,  or  Integrity,  58  CaL  214;  &I  CaL  163;  addition  of 
term  "  Integrity,"  8  West  C.  Bep.  642,646;  general  reputation  alone 
m  question,  64  Cal.  163.  Pi-eviottt  conviction  of  felony,  57  CaL  571 :  60 
Cal.  413.  Conviction  of  misdemeanor  must  be  proved  by  record,  4 
west  C.  Rep.  77. 

i  2052. 

Incoitsibtbkt  Statkmsnts  OF  Witkxss— 60  CaL  OS];  61  CaL  894, 
S45;  62  CaL  145. 

i  2053. 

1^VIDEN'CS  OF  Good  Cuabactkr— In  criminal  case,  69  CaL  462; 
and  see  61  Cal.  143 ;  rebutting  Irrelevent,  54  CaL  282. 

I  2061. 

Bffbct  or  VAi.nK  of  Evidsncx— charge  held  not  to  cover,  8 
West  C.  Bep.  674. 

Province  of  Jury— effect  of  evidence,  54  CaL  156 ;  55  Cal.  257 ;  69 
CaL  800,677. 

SuBD.  8.  Witnbss,  Falsk  in  Part —to  be  distrusted  In  all ;  wil- 
ful falsity  requisite,  and  must  not  be  In  another  proceeding,  59  CaL 
660 ;  charge  that  Jury  ought  to,  or  must,  disregard  testimony,  Im- 

roper,  but  liberty  to  do  so  may  be  left  to  Jury,  People  v.  Ah  Sing, 


h  81, 1881;  50  Cal.  869. 


SiTBD.  S.  CrviL  Casks— preponderance  of  evidence,  88  Cal.  600 
(fraud) ;  2  West  C.  Bep.  146  (inapplicable  to  charge  of  Judge  in  equity 
case  where  verdict  merely  advisory,  as  for  reformation  of  deed). 

Criminai.  Cases— beyond  reasonable  doubt,  Pen.  Code, }  1096  ;;66 
Cal. 405 ;  57  CaL  566;  58 cfal. 218 ;  60 CaL 888, 800, 89S. 
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i  2065. 

WrrNEBS  iKPLiCATixa  HxMBBLV — p«rt  admits  whole,  deflplte  self* 
crimination,  55  CaL  87& 

I  2074. 

Offer  in  Writino  to  Pay  a  PABTicruoi  Stnc  o»  Monky— see 
64  ChI.  60  ;  63  Cal.  22S. 

Tkndkb  —  effect  of,  84  Cal.  85 ;  68  CaL.  270,  874 ;  need  'of,  on  compo* 
sition,  66  Cal.  52 ;  safficlency  of,  54  Cal.  161 :  63  CaL  302,  867 ;  sureties, 
by,  57  Cal.  415 :  waiver  of,  54  Cal.  48;  63  CaL  143 ;  eqoivalent  offer  in 
complaint,  54  CaL  SO ;  63  CaL  226. 

i  2076. 

Spxcify  aky  Obixction— 4  West  C.  Rep.  e05L 
Lbqal-Tkndkr  Notes  —  validity  of  offer  of,  57  CaL  415w 

g  2077. 

CoNSTBUCTiozr  OF  Dbed— of  tmst,  57  CaL  6f7;  of  partition,  tt 
CaLSL 

Dbscbiption'  in  Conveyancb— constmctlon  of,  54  CaL  20S;  5S 
Cal.  868, 872;  57  Cal.  507  ;  58  Cal.  21, 61,807;  60  Cal.  897 ;  62  CaL  251 ; 63 
Cal.  896  ;  64  Cal.  32 ;  4  West  C.  Hep.  6^;  5  West  C.  Bep.  280. 

Definite  Boundaby— In  declaration  of  homestead;  monntafn, 
or  ranf^e  of  monntains,  is,  61  Cal.  455 ;  description  by  particular  name 
suflOcient  in  action  to  recover  realty,  6  West  C.  Bep.  180l 

SuBD.  L    Definite  Pabticulabs  Pbevail — 4  West  C  Bep.  STQi 

BUBD.  2.     BOUNDABIEB  OB  MONUMENTS  PaBAMOUNT  --54  GsL  266; 

but  see  55  Cal.  667. 

SuBD.  4.  Boad  or  Streak  as  Boundary— "small  creek"  ex- 
cluded, 4  West  C.  Bep.  136. 

SuBD.  6u    Befebence  to  Map —54  CaL  206  ;  63  CaL  896L 

i  2093. 

Every  Officer— or  person  anthorlzed  to  take  testimony,  etCt 
does  not  include  United  States  court  commissioner,  56  CaL  465b 

I  2101. 

Questions  of  Fact  fob  Juby~64  CaL  161;  65  CaL  2S6 ;  GO  CaL 
800, 40L 

i  2102. 

Fbovincx  of  Coubt— questions  of  law,  62  Cal.  206. 


r 
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INSOLVENT  ACT  OP  1880. 


p.  646. 

In  effect  Jane  16, 1880. 
See  Stats.  1880,  p.  316. 

I  1. 

AssTOKiTENTS  FOB  Beneftts  OF  Cbeditoks — Insolvent  Act  ^>f 
1880  does  not  repeal  Civil  Code  provisions  concerning,  61  Oal.  269  ;  63 
CaL  463 ;  and  sucn  assignment  did  not  preclude  dlscliarge  under  Act  of 
1SS2, 63  CaL  187. 

8I78FE17SIOM'— of  State  insolvent  laws  by  federal  bankrupt  law,  55 
Cal.  299, 604  ;  67  Cal.  197  ;  69  Cal.  267.  But  property  acquired  by  the 
bankrupt  after  tbe  adjudication  does  not  belong  to  the  assignee,  and 
may  be  thrown  Into  insolvency  by  debtor,  61  CaL  489. 

Time  of  Cbeation'  of  Debts  —  not  presumed  on  collateral  attack, 
upon  involuntary  proceedings  that  the  debts  were  not  created  after 
tne  Insolvent  Act  of  1880, 3  west  C.  Ben.  639.  A  judgment  obtained 
In  1876  may  be  discharged  under  Act  of  1880, 3  West  C.  Bep.  199 ;  and 
BO  may  be  a  debt  contracted  in  1878, 6  West  C.  Bep.  162. 

L§  5. 

Sffect'of  False  Oath  — 50  Cal.  660. 

Oath  to  Schedule— made  before  notary  public.  Instead  of  Judge, 
under  Act  of  1852,  does  not  authorize  discharge,  1  West  C.  Bep. 
779. 

i  6. 

Obdeb  — error  in  date  of  which  may  be  corrected,  69  Cal.  267. 
Jurisdiction  to  make,  attached  on  filing  of  petition  and  schedules,  59 
CaL  131. 

Not  Less  Thak  Thibty  Days— notice  of  creditors*  meeting,  55 
CaL  476 ;  see  58  CaL  244  (under  former  act). 

Obdeb  Stattn-o  Pboceedinqs— enforcement  of,  54  Cal.  87. 
ElTeot  of,  on  mortgage,  62  Cal.  886.  Notwithstanding  such  order,  suit 
on  mechanics'  lien  may  be  begun  within  the  ninety  days  prescribed 
by  {  1190,  Code  Civ.  Proc.,  63  CaL  122. 

Desiom'ate  a  Newspafeb— 58  CaL  244  (under  former  act). 

By  United  States  Mail,  Postage  Pbepaid,  ob  Febsonally 
— 6  West  C.  Bep.  162. 

Publication  of  Notice  to  Cbeditobs— jurisdictional  Import- 
ance, 57  CaL  883 ;  proof  of,  57  CaL  833  (and  see  58  CaL  244) ;  59  Cal. 
134. 

i  8. 

*"  Involuntaby  Insolvency— <l/«ml»«aJ  of  proceeding*.  Proceed- 
ings under  Act  of  1876,  may  be  dismissed  for  Inexcusable  delay  in 
their  prosecution,  64  CaL  492. 
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{  8  (Gontinaed). 

ADiTmiCATioNr  OF  iNsoLVKNcrr— Tinder  Act  of  1878,  referred  not 
to  discharge,  but  to  order  made  for  meeting'  of  creditors,  69  Cal.  134, 
185 ;  for  wnlch  the  court  need  not  wait,  04  CaL  84, 

DsBTS  — presumed  to  have  been  created  after  Act  of  1880  took 
effect,  2  West  C.  Bep.  142. 

2  10. 

No  Publication"  of  Noticbs  to  Cbbditoiis—  as  Involuntary  pro- 
ceedings, to  give  Jurisdiction,  2  West  C.  Bep.  142. 

§  15. 

ApponrTMEKT  OF  AX  AssiGN'BK  —  alle^ug,  3  West  C.  Bep.  363; 
and  finding,  6  West  U  Bep.  161.  Proof  of  nonce  of  order  appointing 
aaslgnee  established  hj  recitals  in  such  order,  8  West  C.  Bep.  638. 

i  18. 

NoTBS  Shottlo  bb  Transposed— to  { 17. 

2  17. 

AssioxBB  Pbosbcutiko  Actiox— uote  should  be  transposed  to 
tl8. 

Wb[bat  Obowikg  ox  Hokbstbad— does  not  pass  to  assignee,  8 
West  C.  Bep.  202. 

Dutt  of  AssiaxBB— to  hold  property  for  parties  interested,  8 
West  C.  Bep.  869. 

DisflOLVB  AXY  Attachicbxt,  bto. — SCO  Under  former  act,  67CaL 
861 ;  59  Cal.  134.  If  attachment  claimed  to  have  been  made  more  than 
thirty  days  prior,  Judgment  to  be  enforced  only  against  certiUn 
attached  property,  will  be  afOrmed  If  error  not  made  apparent  on 
record,  03  Cal.  277. 

?   1«. 

Bight  to  Bbcovbb— effects  of  insolvent.  Insolvent*?  may  be 
ordered  to  turn  over  property  to  assignee  where  no  conflicting  claim* 
ants,  8  West  C.  Bep.  762. 

AssioxEK  Prosbcutixg  Actiox — Assignment  must  be  alleged 
in  complaint,  63  CaL  67.  Demand,  when  need  not  be  averred  or 
proved,  3  West  C.  Bep.  809. 

i  29. 

AssioxBB  ExcLUDiXG  CiiAiic— not  subject  to  suit  in  equity,  bet 
Older  sustaining  his  action  should  be  appealed  from,  61  Cal.  24 J. 

I  2  30. 

CuMuiATivB  Bbmbdy  IX  Bquitt— to  compel  assignee  to  per- 
form, his  trust,  and  account  for  the  property  assigned,  1  West  C.  Bep. 

784. 

2  38. 

DisTRiBUTBD — disturbed  ? 
g  83. 

OoMPBLLiXG  AssioxEB — to  perform  his  trust,  and  account  for  the 
mperty  assigned,  cumulative  remedy  in  equity  for,  1  West  C  Aep^ 
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2  85. 

Bkfobs  this  ExACTXxerT —partners  couH  not  themselyes  appl7 
lor  the  benefit  of  the  act,  or  be  adjudged  insolvent  as  such,  6  OaL 
195 ;  8  Cal.  44  :  55  CaL  302 ;  so  as  to  prevent  pursuit  of  firm  property  by 
creditors,  54  CaL  815 ;  66  Cal.  632  ;  but  discharge  of  Individual  partners 
could  bar  partnership  debts,  62  CaL  443 ;  63  CaL  187  ;  (ezpledntng  or 
overruling,  56  CaL  682, 689 ;  8  Pac.  C.  L.  J.  1034). 

i  44. 

MoBTOAOi:  XAT  BK  FoBBCi<osBi>  —  against  land,  if  personal  judg- 
ment for  defldency  waived  in  complaint,  62  CaL  885. 

i  45. 

Pbovabus  Bbbt— prohibition  against  proeecntion  by  creditor 
boidlng,  does  not  cover  mechanics'  Uen,  63  CaL  122. 

i  47. 

Without  aky  Application— hence  at  instance  of  receiver,  8 
West  C  Rep.  762. 

i  49. 

COKCXAXBD  ANT  Pabt  OF  His  BsTATX— unlcss  Very  trifling,  69 
CaL  267. 

i  50. 

Cbbditob — opposing  the  discharge,  included  assignee  under  Act  of 
1852, 63  CaL  328. 

Opposition  to  Dischabgb— under  Act  of  1862  might  be  made  by 
creditor  whose  judgment  has  been  set  aside,  62  CaL  29,  or  by  assignee, 
63  Cal.  328. 

Vebification  OF  pLXADrNGS  —  Bequlrement  applies  to  answer 
filed  since  Act  of  1880  in  effect,  62  Cal.  46. 

WiTHDBAWAii  OF  OPPOSITION — may  be  made  (under  Act  of  1852) 
without  consent  of  other  creditors,  64  CaL  894. 

i  53. 

DiBCHABOB— finding  that  court  granted,  held  sufficient,  6  West  C. 
Bep.  16L 

Bbbts — debt  will  not  be  presumed  to  have  been  created  after  Act 
of  1880  went  into  effect,  3  West  C.  Rep.  639.  Discharge  covers 
promissory  note  assigned  without  indorsement  to  a  resident  of 
another  State,  8  West  C.  Rep.  436. 

Bbcbbb  of  Disch:arob— effect  of,  3  West  C.  Rep.  486,  does  not 
transfer  title  to  converted  property,  6  West  C.  Rep.  128. 

P1.BADIN0  DiscHABOB— in  bankruptcy,  after  ludgment,  when  too 
late  for,  62  CaL  614,  collateral  avoidance  for  fraud,  64  Cal.  233. 

DiscHAROBFBAUi>ni.BNTLY0BTAiNBD— may  be  avoided  collat- 
erally under  Act  of  185'',  when  pleaded,  64  Cal,  233. 

RxFUSAi.  OF  A  Dischabgb— discretion  of  court  to  vacate,  12  Pac. 
C.  L.  J.  13. 

Disposition  of  Pbopbrty— under  former  act,  where  discharge 
refused,  property  reverted  to  creditors,  57  CaL  211 ;  see  37  Cal.  609. 

2  55. 

With  Vibwto  Ebbvknt  Pbqpbbtt  From  Comino  to  Assionbb, 
btc. — finding  covering  these  provisions  sufficient,  8  West  C.  Rep.  6881 
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ADDITIONAL  VOTES.  "  GJ5d 

I  56  (Continned). 
Ajsaignsx  mat  Bkcovkb  thts  Pbofxbtt— see  82  CaL  43L 

Fb.audui«skt  Pbbpebbncks  and  Tbansfebs— if  enough  found 
by  court  to  avoid  sale.  It  need  not  And  more,  such  Is  intention  to 
prefer  a  creditor,  2  West  C.  Rep.  142.  Insufficient  cliange  of 
possession  as  against  assignee  of  insolvent,  63  CaL  4M. 

ASSIONMENTS  FOB  Bbkefit  OF  Cbeditobs  — 61  Cal.  209;  68  CaL 
187, 463 ;  see  also  6  Sawy.  77. 

\  60. 

HoKESTKAD— court  may  exempt  or  set  apart,  but  may  not  order 
sale  thereof,  If  over  limit  of  $5,000, 62  Cal.  441.  And  if  no  valid  home- 
stead in  exlHtence,  order  setting  homestead  apart  to  Insolvent  is  a 
nullity,  2  West  C.  Rep.  126.  Yet  under  Act  of  18S2,  failure  of  Judge  to 
set  homestead  apart  not  conclusive  that  it  was  not  a  homestead,  nor 
equivalent  to  an  abandonment,  3  West  C.  Rep.  203.  If  subsequent 
and  subject  to  mortgage  by  insolvent,  no  bar  to  foreclosure,  62  CaL 
386. 

§  68. 

RBCETVBXts— appointment  authorized  mider  this  section,  5S  ObL 
858 ;  and  see  59  CaL  899 ;  may  be  made  by  the  court  at  chambers.  60 
Cal.  227.  Functions  not  suspended  pending  appeal  from  ad.ludicatfon 
of  insolvency.  58  Cal.  856.  Extent  of  authority  over  disputed  prop- 
erty, 63  Cal.  289.  Person  failing  to  turn  over  property  to,  not  pon- 
Ishable  for  contempt,  when  clainis  title  adversely,  59  CaL  406. 

\  64. 

CoxTEMPTS  —  59  CaL  406. 

Attachicknt  —  dissolved  by  insolvency  under  Act  %A  1876, 57  CaL 
861 ;  59  CaL  134 ;  and  see  68  CaL  277. 

I  66. 

Court  mat  Dismiss  Pboceedinob— under  Act  of  1876,  for  inex- 
cusable delay  in  their  prosecution,  64  CaL  492. 

\  67. 

Retkcth^o  Cbkditob's  Claim— appeal  lies  from  order  approvinc 
aasignee'a  exclusion  of  claim,  and  hence  equity  suit  Improper,  61  CaL 
242. 

§  68.      - 

CoxFLiCTiNo  Acts  Bafsaled— but  not  provisions  of  Civil  Code 
concerning  assignments  for  benefit  of  creditors,  61  Cal.  269 ;  63  Cal. 
463 :  nor  less  stringent  provisions  as  to  discharge  contained  in  former 
act,  3  West  C.  Rep.  199 ;  but  Act  of  1880  in  effect  a  continuation  of 
prior  law,  3  West  C  Rep.  199 ;  and  a  Judgment  obtained  in  1876,  may 
be  discharged  under  Act  of  1880, 3  West  C.  Rep.  199 ;  as  may  also  be  a 
debt  contracted  in  1878,  6  West  C.  Rep.  162. 

Case  in  Insolvency  Instituted  —  not  affected  by  repeal,  but 
this  provision  not  intended  to  keep  in  force  former  mode  of  proced- 
ure in  conflict  with  the  act,  as  non-verification  of  answer  opposing 
dLscharge,  62  CaL  46. 

p.  670.    Libel  and  Slander.  ^ 

Costs— same  as  under  general  law  (except  to  cover  counsel  fe«fl)i 
and  not  carried  if  recovery  less  than  faoo,  in  District  (or  Superior) 
Courts,  65  Cal.  664.  t     ,  V 
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ZThe  referettee$  are  to  the  seetUnu.^ 

Abatement— «ctlon  not  to  abate  by  death  or  other  disabllltj,  S  Uft. 
action  not  to  abate  by  transfer,  385. 
of  noi^mce,  action  for,  731. 

ALbroTiations— use  of,  186. 

Abaence-at  trial  waives  jury,  631. 

from  State,  effect  on  Statute  of  Limitations,  851. 

publication  of  service  on,  413. 

of  evidence,  ground  for  continuance,  595. 

of  witness,  deposition  may  l>e  talcen,  2020. 

Abaentee— appointment  for,  in  probate  proceedings,  1718b 

Abstract— in  partition  suits,  800. 
costs  for,  w'lieu  allowed,  799. 
to  be  verified,  800. 
liy  executors  and  administrators,  1622-lfii3. 

Accident— a  gronnd  for  new  trial,  657. 

Accoont— copy  of,  may  be  demanded,  404. 
bow  stated  in  iileadiugs,  454. 
items  of.  need  not  be  pleaded,  454. 
further  account  may  l)e  ordered,  454. 
reference  on  Judgment  1)y  default,  585. 
reference,  and  trial  by  referees,  639. 
to  be  rendered  by  special  administrator,  1417. 
to  l>e  rendered  by  persons  trusted  with  estate,  1461. 
to  be  rendered  by  siurvivinif  partner,  1585. 
in  case  of  executors  and  administrators,  1636. 
final  account  of,  1652. 

proceeding  in  case  of  neglect  to  render.  1653. 
order  to,  may  issue  against  public  administrator,  1735. 
of  public  administrator,  when  to  be  made,  1739. 
of  joint  guardian  may  be  allowed,  1775. 

Aeconnting  and  aettlementa— action  for,  for  rents  pending  redemp> 
tion,  707. 

See  EZEOUTOBS  aitd  ADMnriSTRATOBa, 

Aoomed  right— not  affected  by  Codes,  8. 

Acknowledgments— Judicial  oflicers  may  take,  179. 

Act— See  Codb  op  Civil  Pkooxdubx. 

Action— Code  not  to  effect  pending,  8. 
definition  of,  2i. 
are  of  two  kinds.  24. 
one  form  of,  only,  of  civil  action,  307. 
against  husband  and  wife,  when  wife  may  defend  alone,  tTL 
does  not  abate  by  death,  etc.,  385. 
against  executors  and  administrators,  1562, 1564. 
against  joint  debtors.  939-994. 
against  steamers,  boats,  and  vessels,  813-887. 

Cods  Civ.  Pboo.— Sir.    c  67?  ] 
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Action—ConMitttttf. 

on  aiidertaklnj?  after  dlsmlMal,  581. 

Oil  tiubinisiiiou  to  arbitration  rovoked,  1290. 

on  bond  of  administrator*  by  coadministrator,  isn, 

oil  bond  of  fniardian,  1804. 

parties  In.  liow  detUgoi^ed,  908. 

parties  to,  3JT-38!). 

peudcMicy  of— notice,  wben  given,  409, 76B. 

pending,  when  deemed,  1049. 

pcudlu;;,  ground  for  demurrer,  430. 

pcopio  not  required  to  give  l>onds  in,  1058. 

personal,  may  be  tiad  for  lien  of  labor,  etc^  1197. 

place  of  triaiof .  392-400. 

place  of  trial,  change  of,  397-400. 

pleading  In.  420-476. 

pttftpouement  of  trial  of,  695. 

qnestions  of  fact  not  in  issue,  how  tried,  809. 

reassignment  and  transfer  of,  in  Justices'  Courts,  90. 

register  of,  to  l>e  kept  by  clerk,  1052. 

State  not  required  to  give  bonds  in,  1058. 

successive  actions  on  same  contract,  1047. 

summons  in,  407-416. 

testimony,  when  to  he  taken  by  clerk,  1051. 

time  of  commencement  of,  312-362. 

to  be  prosecuted  by  real  party  in  interest,  367. 

to  compel  an  accounting  for  rents  and  profits,  707. 

to  determine  adverse  claims  to  real  property,  738-7481 

to  determine  adverse  claims,  1050. 

to  quiet  title,  738. 

to  rudeuni  from  Judicial  sale,  346. 

transfer  of  the  Justices'  Courts,  90. 

trial  of.  600-645. 

who  may  appear  in,  in  Justices'  Gonrts,  842. 

Action,  causes  of— Joinder  of,  437. 

sucuessivo,  on  same  contract,  1047. 

Aotioos— hi  Justices*  Courts,  how  entitled,  89. 
appearance  in,  842. 
arrcHt  of  defendant  In,  861-865. 
attachment,  when  may  issue,  866-8^. 
claim  and  delivery,  proceedings  in,  870. 
how  commenced,  839-850. 
plcadiugs  in,  851-859. 
place  of  trial,  832-838. 
place  of  trial,  change  of,  832. 
proceedings  after  change  of  venue,  898. 
provkdons  of  Code  applicable,  925. 

Acts-of  foreign  executive,  as  evidence,  1918. 
of  municipal  corporation,  as  evidence,  1918. 
declaration  of  party,  as  evidence,  1;j70. 

A4Jonmment— for  term  for  absence  of  Judge,  199. 
till  next  regular  session,  140. 
of  Superior  Court,  when,  74. 
in  absence  of  Jury,  from  time  to  time,  617. 
of  Supreme  Court.  46. 

testimony  may  be  taken  by  deposition  on,  56d. 
to  uou-JudiclaJ  day,  effect  of,  135. 
in  contesting  certain  elections,  1121. 

Adjutant-general— see  National  Guabd. 

Adixilnistration— of  estate,  to  whom  granted,  196S. 
who  disqualified,  1369. 


670  i2a>BX. 

Adminirtratlon—Cigntfittterf. 

when  may  be  summary,  14fl9. 

of  oaXim  and  afflrmations.  2093*2097. 

Administrator— costs  in  actions  by  or  against.  1031. 
may  sue  aloue  in  his  le;^  capacity,  309. 
may  .sue  fur  death  or  injury  uf  persou,  377. 
maybe  excused  froinKivlnsr  bond  on  appeal,  946. 
to  render  account  tu  Superior  Court,  1622. 
powers  of.  m•^v  be  suspended.  1436. 

Bee  ExBuuTORs  axd  Admin  istsatobs,  Sfboiax  ADimi 

IHTilATOUS. 

Admisiion— of  attorney  to  practice,  275-280. 
by  failure  to  verify  i'.nswer,44tf. 
of  fat't,  to  avoid  postiioueiueut.  5.i5. 

of  geiiuliieues8  uf  iu^iruineut  i>y  failure  to  verify  answer,  447. 
of  ffennlueuess  of  instrument  by  plaintiff.  448. 
of  service  of  sumujous.  419. 
when  genuineness  of  iuj»tnmient  not  admitted,  449. 

Adrersa  claim— to  real  property,  action  to  determine,  738. 
to  personal  property,  action  to  determine,  105U. 

Adverse  party— on  appeal,  wbo  is,  938. 
In  intervention,  385. 
when  uotiHed  to  produce  written  Instroment,  1938. 

Adrerse  possession— by  actual  occupation,  324. 

occupation  under  written  instrument,  when  deemed,  324, 

to  legal  title,  must  be  shown,  323. 

what  constitutes,  under  Statute  of  Lbnitations,  32S. 

judgment  under,  3J2. 

written  instrument  under,  322-323. 

written  iiiKtruuiGUt  not  under,  324. 

effect  of  relation  of  landlord  and  tenant,  326. 

right  of  possession  not  impaired  by  descent  cast,  327. 

Affidavits— definition  of,  2003. 
may  be  used,  for  wliat,  2009. 
before  whom  to  be  tiikon,  179, 299, 2012. 
before  whom  taken  within  United  States,  2013. 
before  whom  taken  In  foi-eij^i  country  or  state,  2014. 
certificate  required  to  foreign  affidavit,  2015. 
certificate  required  In  another  State,  2013. 
defective  hoadhig,  IU46. 
for  arrest  of  Judgment  debtor,  715. 
for  attachment,  what  to  state,  538. 
for  a  contempt,  lil  1. 
for  an  injunction,  527. 
for  Judgment  by  confession,  1133. 
for  mandate,  roqulHltes  of,  1066. 
for  prohibition,!  103. 
for  oriler  to  allow  amendment,  473. 
for  order  of  arrest,  4di. 
for  order  of  arrest  i  n  Justices'  Court,  862. 
for  order  to  examine  imprisoned  witness,  1996. 
for  postponement  of  action,  5:i5. 
for  postponement  in  Justices'  Courts,  876. 
for  publication  of  summons,  412. 
for  publication  In  partition  suits,  757. 
for  review,  when  and  by  whom  made,  10^. 
for  submitting  controversy  without  action,  1138. 
in  proceedings  to  contest  election.  11 15. 
In  proceedings  to  contest  administrator's  bond,  ML 
In  prooeodlngs  against  Joint  debtors,  991. 
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AfUdaritit^Conffrmed. 

la  proroediiiT'*  to  try  rljjht  of  office,  804. 
Ill  i>roceediii)Xi)  to  pcrpctnate  tcstlniony,  2084. 
ill  ivpu-vlii  wliere  ilehvcry  I^  claimed,  510. 
juror  limy  imikp,  as  to  misconduct  of  jury,  657. 
liiay  l»tj  t.ikni  by  Judicial  officers,  179. 
of  coiK-ealMicnt  <»r  luatfriality  of  witness.  1988. 
of  costs  himI  disbiirseineiits,  1033. 
of  justiflcatioa  of  ball,  4  5. 
of  mariners*  <-lalm  of  wt^es,  625. 
of  uotioe  of  fi!iii< award,  1286. 
of  plaintiff  den, itiff  execution  of  Instmment, 44& 
of  printer,  evidence  of  publication.  2010. 
of  propj-rty  duo  Judgiuent  debtor,  717. 
of  sola  trail«M-,  iSlK. 

of  service  niid  ninilinjirof  notices,  1306. 
of  return  of  smnmona,  410. 
of  service  of  suninions,  415. 
of  sureties  on  bonds,  ll'57. 
of  pul>licati«)n.  what  to  specify,  2010. 
of  publication,  wliere  fd'd, 2011. 
of  title  to  property  elainicd  by  thira  party,  519. 
of  witnp.s.H  for  exouei-ation  from  contempt,  2069. 
on  applicatloji  for  writ  of  review,  lOW. 
on  application  for  injunction,  526,  527. 
on  application  to  perpetuate  testimony,  2084. 
o:i  riaini  and  delivery,  510. 
on  motion  for  continuance,  505. 

OMMiithKi  to  dissolve  Injunction,  532.  ^  *.. 

on  morion  for  n  new  trial,  wlien  to  be  filed  and  served,  wB> 
on  objections  to  appointment  of  referee,  642. 
ou  submission  of  controversy,  U38. 
scrvire  of  copy.  In  arrest,  484. 
service  of.  i,\  replevin, 612. 

service  of.  In  Injunction.  527.  *  ^  v*      ««, 

to  accompany  summons  a^inst  Judgment  deotor,  991. 
to  1)0  filed  by  sheriff  in  replevin,  520. 
to  bill  of  costs,  1033.  ,  ,  ,     ^ 
to  compel  judgment  debtor  to  answer,  715. 
to  copy  of  assignment  to  redemptioner,  706. 
to  discnargo  attachment,  656. 
to  oppose  discharge  of  attachment,  C57. 
to  oppose  dissolution  of  Injunction,  6*2.         ,    ,.^    ^      ,««. 
to  petition  to  obtain  further  security  from  administrator,  iVft, 
to  show  misconduct  of  Jury,  658. 
to  vacate  order  of  arrest, 603. 
▼erifyin*?  pleadings,  44«. 
when  nffl  Mit  in  non-resident,  446. 
when  affl  lilt  Is  a  corporation,  446. 
when  8tato  Is  a  part/,  not  required,  446. 
when  valid  though  defective,  1046. 
wiieu  iua>  be  used,  200J. 
Affinity— 4lb*qnallfie8  judge,  170. 
disqualifies  juror,  602. 
disqualifies  referce,641. 

Affirmation— equivalent  to  oath,  2097. 

oath  iucluues,  17. 
Ag«nt— appointment  of,  to  take  property  on  distribution,  1001* 

to  furnish  bond  la  such  case,  1692. 

liability  of,  ou  bonds,  16;;5.    ^    ,   ^   ^      ^  ,,^ 

to  render  annual  account  to  Probate  Court,  10M» 

declarations  of,  1870. 
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daolabof,  how  uud^  117. 

It  nMcoiUKnreiteil,  luemca  admitted,  tie. 

tn  nrmptmlatritrlnfinirHni,  uhul:  jaaoTiHj.1,  ««■ 

In  lOMaiiHi  taamt  lolDt  debtors,  W3. 
■nwnandliTdsvwittalWatilckeaoutiUS. 

mMarial  cnlr  iie«t  be  tmnd,  lesj. 
■MMMlve.  wfien  miatbe  prored.  1W9. 

ledundut,  ■irlklnit  out,  u). 
wben  deBined  MUniKea.  4tE!. 
Vlien  deemeil  cootrairerted,  US. 
burden  of  proof  of,  IMS,  ml. 

t*rl>iice,^4Il. 
AllawaiM»-fOT  enpport  of  funlly  of  decedent,  ltS4,  IW, 
bow  to  bo  |«ia,  I4to7. 

Ambtcultr— M  a  gronoil  tor  demurrer,  4M. 


^  iTbara  rerlfleif.  and  form  ot  ierlfl<»llon,Mt. 

DOpy  ollnnnuiient  In,  eSeeC  ot  pleRdIng,  MS. 

eniMleDuuids  In,  iw. 

d^ini  In,  mnat  be  aepantelTBtMed,  Ml. 

dNBomr  at  >amo  tlme'wlEh,  uL 

dtoclalDKr,7». 

WMt  (f  qpi&sloD  to  set  np  eonntepoIabD  Id,  INL 

aiiiofg^ireronnniirer.tJi. 
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Answsr — Continued. 

heading  to,  <lefectiye,  1048. 

estoppel,  ILOS,  1C62. 

exteiLsioQ  of  timo  for  filing,  473, 1054. 

gold  colu,  etc.,  <)67. 
osbaiHl  and  wife,  370-371. 
improvements,  setting  up  valae,  741. 
In  Junction  after,  62S. 
intervention,  to  complaint  on,  387. 
In  cases  for  contempt,  1217. 
In  contest  on  probate,  1313. 
In  Ul>el  and  slaiuler  suits,  461. 
in  partition  suits,  75S. 
in  actions  tu  nuict  title,  739. 
in  actions  a^^iisc  steamboats  and  vessels,  82L 
in  actions  in  Justices's  Courts,  855, 856, 860. 
iu  action  of  claim  and  delivery,  667. 
Irrelevant  or  redimdaut  matter  in,  453. 
in  proceeding?  relative  to  esclieated  estates,  127I« 
issue  raised  by,  6h«. 
Issue  of  fact  raise<l  by,  sno. 

iolut  debtoi-s,  in  proceedings  after  Judgment,  998. 
nd^^ent  on  failure  to,  585. 
ost.  how  supplied,  1045. 
material  allegations,  what  are,  463. 
may  bo  made  to  part  of  complaint,  441. 
may  bo  filed  witii  demurrer,  431. 
may  contain  several  defenses,  441. 
must  be  verified,  wiien,  446. 
must  be  filed,  4u5. 
must  be  served,  465. 
now  matter  in,  437. 

new  matter  deemed  controverted,  462» 
of  Joint  debtors,  after  Judgment,  992. 
of  attoniey  to  accusation,  296. 
pleadini;  judprmrnt,  456. 
plsadln?  conditions  nrecedent,  457. 
pleading;  Statute  of  Limitations, 456. 
pleading  a  private  statute,  459. 
snppiemental,  defined,  4G4. 
sliom,  may  bo  striken  out,  458. 
signature  to,  446. 
time  of  filing,  4U7, 472. 
time  to  file  may  bo  granted,  473, 1054. 
to  application  for  mandate,  1089. 
to  amended  complaint,  432, 860. 
to  cross-complaint,  442. 
to  be  filed  on  demurrer  overmled,  472. 
to  complaint  on  written  instrument,  447* 
to  mauOamus,  10H9, 10»4. 
waiver,  by  failure  to  object,  434. 
waiver  or  summons  by,  4Ub. 
wbat  to  contain,  437. 
want  of  verification,  what  admits,  448. 
when  may  be  stricken  out,  453. 
when  ouiission  waives  counterKJlaim,  439. 
where  complaint  sets  forth  instrument,  447-449. 

i^ypeals  to  Supremo  Conrt^ln  what  cases  from  a  Superior  Court,  96t» 
In  what  cases  from  a  Justice's  Court,  964. 
by  executors  ami  administrators,  965. 
from  tlieir  acts,  where  appointment  vacated,  966. 
in  probate,  matters  to  bo  taken  within  sixty  days,  1715. 
when  appellate  court  may  order  payment  of  costs,  lt20b 


Ansdi  to  Bnpraine  Oonit— C^mMnsad. 

etnmlprmuiiMii.  _ 

(ggrrevf  d  part]r  mBT  K*8,  M8. 

utpeL^it.  wlio  may  be  '  ^ 

Wpeal  from  awaiJ.  ID 


AppMli  to  Snpatior  Ooniti— trota  Jii3[Ic«b>  or  PoUm  Conrti,  lt4> 

ttSDimlssloD  ot  papera  la  appeUnte'caurt,  D7T. 
iiDdorukliiiaiiiiiulguBllficiiuaaoE  aontWiBTB. 
■taj  oi»oceeilings  OD ,  «T9. 
mna  ot  Aupatlor  Court  on,  (M. 
na(lc*oii,ni 

MtUD£t.«J 
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Appeals  to  Snpcrior  Ooxixtt—C<mHnt$ed, 
trlnl  Ue  noro,  tvlicn.  076. 
juilifBieiit  on,  WilH. 
Toos  cm,  »t<U. 
Co<le  8«»ctlou8. 936-95R,  not  to  apply  to,  059. 

Appearance— acrusatlon  Against  attorney  to,  29S. 
busbaiiil  aiKl  wifo,  37U.  371. 
time  for.  to  l>o  inserted  in  snmmons,  407. 
waives  eervU-o  uf  BuininunH,  4U(),  lid. 
I»y  driniirrt'r«>r  iiuswcr.  i014. 
failure  uf,  waives  lnidlJi?s,  tiM. 
f.'iilnre  of,  waives  J  ry,  g:j1. 
failure  of.  In  JiHtil-es'  Courts.  fl«4. 
of  iiartU'H,  is  wuiverof  nutiee,  1306. 
waives  issuance  of  summons,  4U6. 
wliat  constitutes,  1014. 

Appellant— must  file  undertaklnpr.  041. 

exeeutors  and  administrators,  when  need  not  file,  Mfti 

must  fumisli  papers,  ibO. 

wiiut  to  f  arnl>>li.  on  appeal  from  order.  051. 

what  to  f tiruisli,  on  oixier  for  new  trial,  052. 

wlioisiK^ 
Appellate  jariadiction— of  Supreme  Court,  50,  SS. 

(if  Superior  Court,  75. 77. 

Application— to  court,  repetition  proliibited,  182. 
repetition,  a  contempt,  183. 

Appraiser— may  be  appointed  at  chambers,  166. 
to  bo  appointed  by  Superior  Court,  1444. 
who  are,  and  by  whom  appointed,  1444. 
to  bo  sworn,  1445. 
duty  of,  1445. 

ai>poIntmcut,  what  to  Include,  1445. 
Inventory  to  bo  signed  Iiy,  144n. 
of  after-discovered  property,  1451. 
duty  of.  as  to  homestead.  1476. 
rei>ort  of,  on  homestead,  1477. 
report,  how  couflrraed,  147S. 
appoUitmeut  of,  on  estate  of  ward,  1773. 

Appraisement— of  estates  of  deceased,  1444, 1476. 
of  ward's  estate,  1773. 

Arbitration— wliat  may  be  submitted  to,  and  when,  1281. 
titles  cannot  be  submitted,  1*^81. 
submL<isi(>n  to  be  in  writing.  1282. 
submission  entered  as  order  of  court,  128S. 
revocatioii  of,  1283. 
powers  of  arbitrators,  1284. 
adjounuuents,  i2t^. 
oath  of  arbitnitors,  1285. 
power  to  administer,  i'JS4. 
majority  may  dt^cide  ciuestion,  1285. 
arbitrators  must  1)o  sworn,  1285. 
must  all  meet,  1053. 
but  two  acting  U  sufficient,  1053, 1285. 
award  must  bo  in  writing,  1286. 
judgment  on  award,  when  entered,  1288. 
grounds  for  vacating  award,  12S7. 
award  vacated  in  certain  cases.  1287. 
court  may  modify  or  correct  awards,  1288. 
deolsion  on  motion  subject  to  appeal,  1289. 


AMauian~CaiHmai4. 

luilcment.  wliea  not  nUect  to  appeal,  vm. 
U  tolimlBiloii  to,  Is  reioted.  toeaaun  or  daniagH.  ttm. 
Arsninenl— cHa  nnnred  for,  vlua  to  be  brougbl  up,  MI. 
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Aneat  and  h^^-Continued, 

sheriff,  jadgment  against  as  bail,  509. 
sheriff,  paying  over  money,  498. 
sheriff,  retnni,  etc.,  493. 
sheriff  liable  on  an  escape,  501. 
surrender  of  defendant  uy  bail,  488. 
usurper  of  office  may  be  arrested,  804. 
undertaking  of  plaiiitiff,  4-i3. 
uiidertaking[  of  defendant  for  release,  492. 
vacating  order  of  arrest,  503-504. 
"Witness,  when  exonerated  from,  2067. 
witness,  wben  entitled  to  dlschargo  from,  2070. 
See  DlSOHAUOE  fuom  Impbisonmekt. 

Assault  and  battery— jurisdiction  of  Jostlces'  Courts,  llA. 

Assessment— of  value  of  property  condemned,  1248. 

A^ignee— may  sue,  368. 

Assignment— of  accounts,  etc.,  368. 
of  thing  in  action.  368, 385. 
not  to  prejudice  ri^^ht  to  set-off,  368. 
not  to  bar  counter-claim  in  answer,  439. 
redemptioner  to  produce  copy  of,  7U5. 

Associates— may  be  sued  by  name  of  association,  388. 

Attachment  of  property— generally,  551-559. 

application  for  discharge  of.  554-553. 

aindavit  on,  wtiat  to  show,  533. 

affidavit  in  Justices'  Court.  866. 

affidavit  for  discharge  of,  557. 

appUcatious  for  discharge  of,  554. 

against  steamers  and  vessels,  817-823. 

attorney  to  give  instructions  to  sheriff,  543. 

balance  after  sale,  how  collected,  551. 

claim  of  third  person,  trial  of  rights,  549. 

discharge  of,  for  irregnlarity.  556. 

discharge,  application  for,  654-556. 

discharge,  affidavit  on  motion  for,  6S7. 

discliarge,  certiflcd  copy  of  order  may  be  recorded,  K9» 

discbarge,  judgment  fur  defendant,  553. 

discliarge,  undertaking  on,  554. 

dissolution  of,  554-558. 

defendant  may  I>o  examined  on  oath,  545. 

effect  of  judgment  for  defendant,  553. 

examination  of  tliird  persons  and  debtor,  54S. 

execution  of,  541-543. 

for  contempt,  1212. 

form  of,  and  requirements,  540. 

ffaniishee  may  be  examined  on  oath, 545. 

In  what  cases  issued,  537. 

iu  Justices'  Courts,  provisions  to  apply,  865-869. 

Judgment,  how  satisfied,  550-651. 
udgment  for  defendant,  553. 
nstnictions  to  slieriff  in  writing,  643i 
Inventory  by  sheriff,  546. 
Issue  of,  not  to  be  before  summons,  537. 
liability  of  garnishee,  544. 
may  be  taken  out  for  lien  of  labor,  etc.,  1197. 
memorandum  to  be  furnished  by  garnishee,  646. 
of  real  property  standing  in  defendant's  name,  542. 
of  real  propeity  on  record  in  other  name,  542. 
of  ships. etc..  8l;^^7. 
of  personal  property,  542. 


AttMhrnrat  of  p«r*OD--<it  witnen,  powsr  of  Joillclil  offlcor,  n 
lornoctinMiiicluiiwlll.  IWI. 
lo  comiH;!  Uloiiclaitra.  Una. 
lu  probata  pracawlluiia,  lo  eompal  Mtra<)uicfl  of  eieeiM 

Sponon  cited  (0  ftppnr,  I4G0. 
ExKotor.  «c.,  Hf  111)112  to  appur  ind  nnOv  axUbU,  1* 
Attudane*— of  irlCneiHi  mnr  be  compflled,  ITT. 
of  wltoauei,  bow  pcocurea,  luu-fsui. 
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duties  of,  282. 

demurrer  of,  to  accraatlan,  294. 

examination  for  admission .  27^279* 

exempt  from  jury  duty,  200. 

fees  of,  1021. 

seneral  duties  of,  282. 

m  certain  cases  not  to  testify,  1881. 

In  Jnstices'  Courts,  642. 

Iostice,  or  judge  may  not  act  as,  170-171. 
adgment  against  on  accusation,  299. 
iceiiseof,277,281. 

may  instruct  sheriff  what  to  attach,  643. 
may  require  sheriff  to  take  property  Ui  repleTln»  ilL 
may  consent  to  waive  jiut*  631. 
may  waive  flndiiisc  of  faces,  ti34. 
measure  and  mode  of  compensation,  1021. 
most  not  be  receiver,  560. 
mune  of,  to  be  indorsed  on  summons,  407. 
notice  of  change  of,  in  action,  2d5. 
oath  of,  on  admission,  278. 
of  other  State,  bow  admitted,  279. 
papers  to  be  served  on,  1015. 
practicing  without  license,  a  contempt*  281. 
pleadings  to  be  signed  by,  443. 
power  of,  283. 

privileged  communications  of,  1881. 
proceedings  for  removal  of,  287-299. 
qualifications  neceasary  for  admission,  27ft-270b 
reference  on  accusation  against,  298. 
removal  and  suspension  ox,  286-299. 
roll  of,  to  be  kept,  280. 
service  of  papers  on,  to  be  made,  101ft. 
strUdng  off  roll,  286--i9'J. 
trial  of.  on  accusation  filed,  297. 
veriflcation  of  accusation,  291. 
who  may  practice  in  Justices'  Courts,  842. 

Attorney-general— duty  of,  in  proceedings  for  escheated  estates,  127L 
need  not  verify  pleading,  446. 
may  bring  action  for  usurpation  of  office,  803, 804. 

Awards-see  Aabitsatiok. 

BaU—defendant  discharged  on  giving,  486. 
deposit  made  instead  of,  497. 
In  contempts,  1215. 
justification  of,  49SI-405. 
may  be  given  by  defendant  on  arrest,  487. 
may  surrender  defendant,  488. 
may  arrest  defendant,  489. 
may  be  exonerated,  491. 
may  be  examined  as  to  qualifications,  ^9. 
qualifications  of,  4S4. 
substituting  for  deposit,  499. 
to  be  given  i)y  usurper  of  office  or  franchise,  804. 
when  charged  on  undertaking,  489. 
when  finally  charged,  4£0. 
when  sheriff  liable  as,  fiOl. 
on  supplementaiy  proceeding,  715. 

Bailiff  of  Supreme  Court— how  appointed,  26&. 

tenure  of  office,  266. 
Bsneflciary— joinder  of,  as  plabiOff,  unnecessary,  SOB. 

CODB  CiT.  Pbog.— 69. 


Bid— *t  BamlnlMntlon  ule,  hmr  i«celTi(1, 1H9. 
nbsE  aiDoant  ta  be  Lid,  IMO, 

Blddac— raCmtd  toparbldateiMatlonialfl.eWMIT. 


BUI  of  BichaaES— oolics  to  drawan  and  ladonna,  bi 

INutlaa  JaUied'ad  deleadanta,  3S3. 
BUI  of  paiUcBlan-^lJtaliilall,  practice  oa,  iU. 

Btonk— iu  procesi  la  Justices'  CourW  to  be  BHad.  Kt, 
Boan-UabUlty  of.  Ubdh  lor,  m. 

eomplMiit.  wbat  to  (fealJMte,  «U. 

inUihow  directed,  sit. 

upauwieeand  delense,  Kl.  _ 

nroaeedlngi,  tow  enndntwd,  KJ.    

aiKliannS^attachuient,  terma  oU  821. 
MMlmaarliidgiticnte^. 
pToeSBda,  IiDi*  dlspDied  of,  B3t. 
eluiu8tortFSf[cs  preferred,  til. 


•ok*— oonlalu^  litva  p 
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HooikB^ConHnued. 

of  science,  art,  etc.,  as  evidenee,  1996. 

of  records  of  ttIUs  to  bo  kept.  1318. 

indgment  book  to  be  kept,  ti68. 

jodgment  to  be  entered  in  amicable  actions,  1183. 

inspection  may  be  ordered  and  copy  given,  1000. 

Breach  of  peace— jurisdiction  in  actions  for,  llfi. 

BTiildings— proceedings  to  enforce  liens  on,  1188-1199. 
wbat  pubUc,  exempt  from  execution,  690. 

Borden  of  proof— on  what  it  rests,  1981, 1982. 

Oalendar— causes  to  be  entered  on,  by  clerk,  009. 

Oapacity-— want  of,  ground  for  demurrer,  430. 

Case  agreed— controyersy  without  action,  1138-1140. 

Causes  of  action— may  be  loined,  427. 
must  be  separately  stated,  427. 
where  tried,  392-396. 
misjoinder  of  .ground  for  demurrer,  430. 
Insnfflciency  of,  ground  for  demurrer,  430. 
rights  not  waived  by  not  demurring,  434. 
sommons  must  contain  statement  of,  407. 

Oertifloate— of  sale  of  personal  property  under  ezecation,  606. 
of  sale  of  immovable  personal  property,  699. 
of  sale  of  real  pronerfy,  700. 
what  must  show,  700. 
duplicate  to  be  filed,  700. 
of  proof  of  lost  will.  1340. 
of  proof,  to  be  attached  to  will,  1317. 
of  service  of  summons.  415. 
of  clerk  to  papers  furnished  on  appeal.  959. 
of  written  law  or  public  writing,  for  evidence,  1901. 
of  copy  of  foreign  Judicial  record,  1906. 1907. , 
of  copy  of  document,  for  evidence,  1919. 
of  Judicial  record  of  States  or  United  States,  1905. 
of  sale  of  personal  property,  capable  of  delivery,  698, 
of  sale  of  personal  property  incapable  of  deliveiy,  699* 
of  sale  of  real  property  on  execution,  700. 
of  location  of  land  as  evidence,  1925. 
of  purchase  as  evidence.  1925. 
of  foreign  Justice  to  transcript  of  docket,  1922-1924. 
offtclal,  what  to  contain,  1923. 
official  seal  to  be  afi^ed  to,  1923. 
on  review,  what  to  be  certified,  1076. 
to  transcript  on  appeal,  953. 

Certiorari- to  be  hereafter  known  as  review,  1067. 
generally.  1067-1077. 
See  BEYIBW. 

Cestui  que  trust- when  not  necessary  to  Join,  as  plfttnttf^  160^ 

Challenges— peremptory,  four  allowed,  601. 
grounds  of.  for  cause,  602. 
for  cause,  how  tried,  603. 
in  Justices'  Courts,  885. 

Ohambers— power  of  supreme  justlces-in,  165»  176. 
of  superior  Judge  in,  166. 176, 1305. 
provisions  for  Judges  in.  144. 
all  writs  and  orders  may  issue  in.  106, 1108. 
writs  may  be  made  returnable  in,  1108. 


Ohun-Ot  puUea,  MS. 

Tt  place  Of  trial,  31II-J99. 

It  place  dC  trial,  JuaUcea'  Cmrti, 

[•  of  Dung*— application 


Oliaiua  otni 


-applleitloii  anil  remonstrance,  137B, 
lctloulU|)roceeUlnraIor,12iJ. 
atleu  nqulnxj,  Ui*. 


Otauga  to  jWT— wli»t  to  contain,  AM. 
■enaniEr<s)T.SD.*. 

^CtMU  luatnicUuiO,  nov  given,  U4. 
ObUf  ]ullo«— elMtloa  ana  teem  ol  offlce/UL 


Oastlaii-«aiKnllr.  rOT- 
'.oalfaruey  toaiuwi 
lo  keln  reahleiK  lu  .'^o™,!?^^ 
to  Dvtloa  Intsrealed  lu  mlote,  UK. 
ouoDuteBtoIgnuitolIeti^l^ 
oujiuaUaMtaD  or  anretiaa  In  protete,  m 
on  Huplicacleu  (ur  new  siireUe).  IsW-lM-j. 

ou^LiUeuloatDii^uaseor '—  '"" 

aarvwo  ini  almcitiidliu  aOuuu 
■ervlceurauuiuuuuuu.411.       __     ,„, 
McurttT  not  Te4..ii«l  lu  wttlona  by.  Ilea. 
to  person  iQclincEeaC  Usoeileu' '  """^ 
Miuiuu/,l)/Hiu^lorJuil3M;j 
to  lender  an  eiblbit,  ItJJ-itas. 
WrandorauacconntilKM. 
ttoioolaar»ioer    ' "" 
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limitation,  wliero  cause  arises  In  other  State,  361. 
how  commenced  in  Police  Conrts.  929. 
questions  involved  in,  may  be  submitted  to  arbitration*  1281* 
See  Actions. 

Olalms— hv  third  person  in  replevin,  519. 
by  tlurd  person  in  attacimicnt,  549. 
by  tliird  person  in  execution,  689. 
of  lienbolder,  when  to  be  fllcd,  1187. 
for  wsiges  of  mariner,  preferred,  H26. 
adverse,  lor  pei-soual  property,  lOSO. 
adverse,  for  real  property.  738. 
against  estates  oi  deceased,  1493. 

Glaim  and  delivery— generally,  509-520. 

application  of  Statute  of  Limitations,  338. 
delivery,  when  to  be  claimed,  509. 
aCldavit  and  its  requirements,  510. 
requisition  to  sherift,  511. 
security  on  part  of  plaii^tiff,  512. 
service  of  process,  612. 
midertalciniir  of  plaintiff,  512. 
exceptions  TO  sureties,  proceedings  on,  513. 
defendant,  when  entitled  to  rcdplivery,  514. 
Justification  of  defendant's  sureties,  5l5. 
qualifications  of  siu^ties,  516. 
concealed  property .  how  taken,  517. 
property,  now  kept,  518, 
BberiS's  return.  5'JO. 
claim  by  third  party,  proceedings,  519. 
notice  of  claim  and  ar}davit  to  be  filed,  520. 

Iudinnent  on,  to  be  an  alternative,  667. 
imitation  of  action  in,  338. 
in  Justices'  Courts,  how  enforced, 870. 
flndlnsr  of  jury  in  notions  for,  G27. 
execution  on,  to  whom  issued,  687. 
execution,  what  to  rpcite,  682. 
judj^ment  in,  how  enforced,  684-687. 
costs  allowed  on  actions  for,  1022. 

Olaims  against  estates^when  must  be  presented,  1600. 

See  Estates  of  Deceased  Feusons. 
Olergyman  or  priest— communications,  privileged,  1881. 

Olerk— to  make  up  calendar,  503. 

to  keep  jndi^ment  docket,  671-673. 

to  enter  judgment,  664. 

to  keep  judgment  l)ook,  668. 

to  make  up  Judgment  roll,  670. 

can  tako  affldavips,  2UI2. 

when  to  tako  down  testimony,  1051. 

must  indorso  oi)  complaint,  what,  406. 

must  keep  register  or  actions,  1052. 

duty  of,  in  contested  elections,  1118. 

duty  of,  on  confession  of  judgment,  1134. 

duty  of,  on  submission  to  arbitration,  1288. 

what  to  transmit  on  verdict  on  mandate,  1093^ 

of  tribunal  to  return  writ  of  review  with  traoscrfpt,  lOTOt 

to  invest  proceeds  on  partition  sales,  789. 

duty  of,  on  investment,  7:;l. 

to  attest  decree  in  partition,  1684. 

In  probate  matters. 

to  file  and  record  certificate  of  proof,  1318. 


In  probate  matten. 

to  fllo  petition  for  letten,  1371. 

to  pout  notices,  1373. 

to  Lfiiuo  citation,  I38i. 

to  record  letters,  etc.,  1387. 

to  bijni  aiid  seal  letters,  1396. 

to  i.iaao  letters.  1412. 

to  giv3  trauscrlpt  and  certUlcate,  1439. 

wben  to  Utae  suivpcBnas  and  citations,  1707, 1708. 

to  cuter  rlaiinf  on  register,  14j7. 

to  si^^a  citation,  1707. 

Code  of  Civil  Frocedore— existing  actions,  not  affected  by,  8. 
bow  divided.  1. 

limitation  of  actions  not  affected  by,  9. 
not  retroactive,  i. 

provislotM  of,  applicable  to  enforcement  of  liens,  1196. 
provisions  of,  ctfoct  on  existing  statutes.  6. 
provisions  applicable  to  Justices'  Courts,  869. 
provision-H  of,  applicable  to  proceedings  for  condemnation  of 

land,  l-25tt. 
rule  of  construction  of,  4. 
Interpretation  cla:ise,  17. 
reiiealiu^  clauHC,  18. 
terms,  bow  employed,  16. 
words  defined,  17. 
wben  to  tako  effect,  2. 

Oodet— construction  of,  generally,  4. 

Oodicil-will  Includes,  17. 

Oommencemest  of  action— actions,  how  commenced,  405. 
summons,  Lssuaiico  of,  407. 
alias  summons,  wlien  to  Issue,  406. 
notirn  to  bo  filed  In  real  actions,  409. 
in  Police  Courts,  923, 

Commission  to  tahe  testimony— within  State,  2021, 2031-2038. 
without  State,  20-i4-2U28. 

Committee— see  Guabdian; 

Common  law— Codo  not  construed  as  In  derogation  of,  4. 

Componsation- to  tenants  in  partition,  sales  to  be  made,  TTBl 
to  be  fixed  by  courts  in  such  cases,  779. 
to  owner,  on  comleimiation  of  land,  1249. 
on  nnequAl  partition  (»f  land,  782. 
of  appraisers  l:i  probate,  1444. 
of  attorneys,  regulated  by  agreement,  1021. 
of  referee  In  probate,  1508, 1U36. 
of  executor  by  will,  1616. 
renunciation  of  same,  1616. 
further  allowance,  1618. 
of  agent  of  absentee  on  partition,  1692. 
of  guardians.  1776. 

Complaint— as  a  pleading,  422. 
first  pleadln.;¥  In  action ,  425. 
allegations,  atbnitted  if  not  denied,  462. 
allegations,  material,  what  are,  463. 
answer  to,  437. 

answer  to,  failure  to  verify,  446. 
assignment  of  choso  in  action,  etc.,  968. 
commencement  of  action  by  liling,  3fi0, 405. 
contents  of,  426. 
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Ocimp1aiat^C<miinued. 

defectivo  beading,  1046. 

denials,  general  or  specific,  487. 

fictitious  name,  suing  by,  474. 

bosband  and  wife,  SiO,  371. 

parent  for  injury  or  deatli  of  cbfld,  876»  377. 

gold  coin,  etc.,  (i67. 

flTuardian,  as  party,  376, 377. 

mtenrention,  on.  387. 

Irrelevant  matter  may  be  stricken  ont»  45S. 

lodfirment,  Iiow  pleaded,  4Sa. 

In  cfustices'  Courts,  853. 

limitations,  31J-363. 

ii*  pendente  409. 

lost,  bow  supplied,  1049. 

objections  to,  bow  waived.  434. 

objections  to,  when  made  by  answer,  4SS. 

Sarticulars  of  claim,  454. 
cscriptlon  of  real  estate,  455. 
redundant  and  sham  matter,  453. 
statutes,  bow  pleaded,  4S9. 
stock  sold  for  delinquent  assessment,  341. 
against  surety.  1050. 

amendments  to  bo  filed  and  served,  432, 472»  478. 
amendments,  of  course.  472. 
causes  of  action  wbicb  may  be  joined,  427. 
causes  of  action  must  be  separately  stated,  427. 
conditions  precedent,  how  pleaded  in,  457. 
demand  for  relief,  426. 
demmTcr  to,  430-434. 
for  injunction,  must  be  verified,  527. 
ill  Justices'  Courts,  what  to  contain,  853. 
Indorsement  of  clerk  to  bo  mado  on,  406b 
iu  actions  for  seduction,  374, 375. 
ill  action  for  a  nuisance,  731. 
ill  forcible  entry  and  detainer,  1169-1173. 
iu  actions  against  steamers  or  boats,  813-815. 
in  actions  for  usurpation  of  office,  804. 
In  actions  for  partition,  753, 755, 761, 763. 
in  actions  for  causing  death  or  injury,  377. 
in  actions  to  remove  cloud  on  title,  73o,  1050. . 
iu  foreclosure  suits,  726. 
iu  actions  for  slander,  460. 
i:i  proceedings  for  condemnation  of  land,  1242. 
on  application  for  voluntary  dissolution  of  corporatlOli«  1221. 
on  usurpation  of  office  or  franchise,  803, 804, 
pleading  performance  of  condition  precedent,  497. 
part  of  judgment  roll,  670. 
signature  to.  446. 
clerk  to  Indorse,  406. 
service  to  be  made  of  copv  of,  410. 
statement  of  cause  of  action,  bow  made,  426. 
statement  in  proceedings  to  contest  elections,  lllA. 
suggestion  of  death,  885. 
*  supplemental,  when  may  be  made,  464. 
to  ue  amended  in  certain  cases,  1173. 
what  to  contain,  426. 

OoQipromiso—offer  of  defendant  to,  997. 
proceedings  on  offer  to,  997. 
of  debt  due  estate  of  decedent,  1568. 
of  debt  due  estate  of  ward,  1769. 
offer  admits  nothing,  2078. 


M  apecUled,  am. 

Oonrautatloii  cf  tim»— boiv  mmde,  ]!. 

tlmeot  pertormsace  ot  net  mw  be  extended,  lOM. 
OMwaaled— property,  powesalon  et.  how  demanded,  ill, 

defcDdaut,  aervlca  iign  luaclo  ou.  412. 

wltntw,  BUbpisna,  bow  ucved  on,  IMS. 
OouoIulT*  avideoee— deflneil,  OSl. 

'  bow  lenrieied.  Isth. 
OondnnnMlon  of  Und-we  BarainT  Doium. 
Condition  piocedent'-perfoniumce  dC,  how  pleaded,  197. 
Oaatfiisa  of  Jndnoent— mw  tx  nude  lor  dsbt  due  or  lor  CO 

Wag  ilUeiDe'nt  aod  entering  IniUluait,  IIM. 

In  Juatleea'  Coart.  Iiow  made,  113£        _ 

JmkdlellODguvenieil  bj  unount  tloe,  UK. 
Oenuagnlnttr-aa  *  dlsqniUflcMlon  In  ■  Judge,  110, 

(TOiuul  of  cbRllenge  to  Jnror.  MO. 

jroimd  of  obJecEton  to  referee,  Ml. 
OoiuoUdatlon— of  RCtloiw  for  lleiu.  IIH. 

.. . ^ itlonoriands.lM*, 

le  ordered,  IHB. 
id  pbiues  in  Code,  I-IB. 
Oontfflq>t— Judicial  offlcen  may  puoUb  for,  17^ 

laCODdMlpllCallDn  f  C  nnli™  ilBBm«l  «.  INI. 

ssnerally,  IMi-lTii. 


n«DB>  M  pTOpei»»Ker  oTietlon,  ISl^ 
In  nnwnee  ol  coon,  bow  pnnlitaM,  lEll. 
In  MMnca  of  court,  Mut  necHUry  to  sb 
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Oontnnpt— Cbn/fmieif. 

not  in  presence  of  justice,  XffOceedJngs  on,  908. 
piintahment,  measure  of.  In  Justices'  Court,  909. 
conviction  for,  to  be  entered  in  Justices'  docket,  910. 
provisions  of  Code  as  to  service  of  process  not  to  apply,  lOlSi 
disobedience  to  mandamus,  1097. 

Oolrtesting  elections -who  may  contest,  grounds  of,  1111. 
elections,  wben annulled  for  iregularity,  1112. 
when  not  aimuUed  for  malconduct,  1113. 
illegal  votes,  when  not  to  vitiate  elections,  1114. 
proceedings  on  contest,  1115. 
statement  of  cause  of  contest,  1116. 
list  of  illegal  votes,  when  to  be  famished,  1116.  . . 

want  of  form  of  statement,  not  to  vitiate,  1117.  ^ 

special  term  of  court  for  trial  of,  1118.  ,     i 

citation  to  issue  to  respondent,  1119.  \ 

witnesses,  attendance,  now  enforced,  1120. 
powers  of  court  in  proceedings  on,  1121. 
adjournment  may  be  ordered,  1121. 
rules  to  govern,  on  trial,  1 122. 
decision  on  trial,  what  court  may  declare,  112S. 
costs  in  proceedings,  who  liable  for,  112A. 
appeal  lies  from  decision  on,  1126. 
appeal,  when  to  be  taken  within  ten  days,  1127. 

Oontesting  probate— See  Pbobatb  of  Will. 

Oontintiance— f or  absence  of  testimony,  what  required,  509. 
in  proceedings  for  mandate,  when  may  be  ordered,  1090. 
not  allowed  on  amended  complaint  in  forcible  entn*.  UTS. 
for  non-retum  of  commission  to  take  testimony,  2027. 
costs  as  a  condition  for,  in  discretion  of  court,  I(«9. 
in  forcible  entry  and  detainer,  1173. 
In  mandamus,  1090. 

in  Justices'  Court,  when  may  be  ordered,  874. 
on  consent  of  parties,  875. 

on  application  of  either  party,  what  must  be  shown,  876. 
affidavit  when  required,  876. 
not  for  more  than  ten  days'  exception,  undertaking,  877. 

Oontractors— liens  which  may  be  secured  by,  1183-1199. 
See  LiEsr,  Enfoboeuent  of. 

Oontracti— conditions  precedent  in,  how  pleaded.  457. 
express  or  implied,  may  be  united  in  complaint,  427. 
attachment,  when  may  issue  in  actions  on,  537. 
when  defendant  may  be  arrested  in  actions  on,  479. 
trial  by  Jury,  how  waived  in  actions  on,  631. 
judgment  bv  default  may  be  taken  in  action  on,  566. 
judgments  in  gold  coin,  when  may  be  taken  on,  667. 
of  Durchase.  by  decedent,  1565. 
enforcement  of,  1597. 

Oofttribntion— enforced  by  one  of  several  judgment  debtors,  TOOi. 
among  legatees  on  distribution  of  estate,  1564. 

Oonvenienoe— of  witnesses,  ground  for  change  of  venue,  897. 

OonTsyanoe— judicial  officers  may  take  acknowledgment  of,  ITSi 

mortgage  not  to  be  deemed  a,  744. 

of  land  on  execution  sale,  when  to  be  made,  703. 

under  administrator's  sale,  1555. 

of  land  by  executors  and  administrators,  1597-1607. 

and  sale  of  lands  to  pay  decedent's  debts,  1536-1576. 

Oerporationa-^pleadings,  how  verified  by,  446. 
summons,  now  served  on.  411. 
appointment  of  receiver  in  insolvency  of,  564. 


OoipoiMlOM.  diM»lirtlon  of-msT  IM  TolDiitnllr  OMotraA,  IB 
•ipucatk|a  tor.  wtaUM  eannln.  "™ 

■"Tttam  vwr  tw  aiM.  m' 
I — .  — "-lui^gi 

pcoceadlntinpoii,  M. 
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Oorti    CcnHnued, 

on  reyocatiou  ot  probate  of  will,  1332. 
In  Justices'  Courts,  wlien  allowed,  896, 921. 
against  county,  bow  paid,  1039. 
i^ainst  State,  bow  paid,  1038. 
alter  tender,  1030. 

Oonnsellors-at-law— see  Attobnets. 

Oonnter-claim— mav  be  demurred  to,  443. 
not  barred  by  deatb  or  assignmpnt,  439. 
may  be  set  up  by  defendant  on  answer,  437. 
allegations  in,  deemed  denied,  4(j2. 
effect  of  filing  on  motion  to  dismiss  action,  881. 
omission  to  set  up,  effect  of,  in  Justices'  Ck>urti,8Mb 
what  constitutes,  438. 
demurrer  to,  443, 444. 
dismissal  on,  581. 
mu>st  be  specially  pleaded,  438. 
omission  to  set  up,  fatal,  439. 
each  must  be  separately  stated,  441. 
allegations  in,  deemed  denied,  462. 
judimient  for  excess,  666. 
findings  of  Jury  on,  626. 

Oounty— summons,  how  served  on,  411. 
place  of  trial  of  action  against,  394. 
verification  by,  446. 

costs  in  actions  agabist,  how  paid,  1039. 
need  not  give  security  in  actions,  1058. 

Connty  clerk— «ee  Clebk. 

County  officers— exempt  from  Jury  duty,  200. 

Oourt  commissionex^how  appointed,  258. 
powers  of,  25.'). 
to  have  seiil,  259. 
fees  of,  259. 

not  to  have  partner,  172. 
reference  may  be  made  to,  640. 
to  report  within  twenty  days,  259,  64S. 
effect  of  fiuain}(s  of,  644. 
exceptions  to  findings,  review  of,  259, 64S. 

Ooorts  of  jnstice— enumerated,  33. 
which  aro  courts  of  record,  34. 
for  trial  of  impeachments,  36-39. 
Supreme  Court,  40-M. 
Superior  Courts,  65-79. 
Justices'  Courts,  85>98. 
Justices'  Courts  in  townships,  108-107. 
Police  Courts,  121. 
sittings  to  be  public,  124. 
exception  in  certain  cases,  125w 
powers  of,  128-1  JO. 
place  of  holding  to  be  provided,  144. 

J>lace  of  holding,  when  may  be  changed,  142. 
udlclal  days,  133. 
non-Jndlclal  days,  134. 
appointments  on  non-judicial  days,  135. 
powers  respecting  conduct  of  proceedings,  128, 177* 
courts  of  record  may  make  rules,  129. 
when  rules  tako  effect.  130. 
proceedings  in  case  of  absence  of  Judge,  139. 
adjournment  till  next  regular  session,  140. 
provisions  as  to  places  of  holding  courts,  143. 
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Oovitf  of  }Xis^ce^Conlinued. 

parties  to  appear  at  place  appointed,  143. 

when  sheriff  to  provide  court  rooms,  144. 

seals  of  courts,  what  courts  to  have,  147. 

seal  of  Supremo  Court,  148. 

seals  of  Superior  Courts,  149. 

seals  of  Police  Courts  of  cities  and  counties,  190. 

seals,  how  provided— private  seals,  when  used.  151. 

clerk  of  court  to  keep  seal,  152. 

seals  of  courts,  to  what  documents  affixed.  153. 

Talidlty  of  certain  writs,  process,  etc..  without  seals,  151 

Oourts  of  record— what  courts  are,  34.    . 

Oredibility  of  witness— collateral  facts  may  be  Inquired  Into,  180, 
See  WITI7E88. 

Oroditors— when  entitled  to  administer.  1365. 
cannot  sue  special  administrator,  1415. 
to  present  claims  agalust  estate,  time  when,  1493. 
proceedings  of,  on  presentation  of  claim,  1494-1504. 
may  apply  for  order  of  sale  of  estate,  1545. 
may  require  suits  brought  to  recover  property  of  estate,  1580. 
may  except  to  administrator's  account,  1645. 
may  assent  to  deduction  on  conthigent  claim,  1648. 
may  have  execution  issued  upon  ludgment.  1649. 
claim  not  included  in  order,  how  disposed  of,  1650. 

Orimizial  actions— provisions  for,  in  Criminal  Code,  81. 

OroBS-complaint— generally,  442. 

Cross  demands— not  barred  by  death  or  transfer,  439. 
compensate  each  other,  440. 
failure  to  set  up,  fatal,  434, 439. 

OnmnlatiTe  evidence— defined,  1838. 

Onxrency— specific  may  be  recovered,  067. 

Onttody— of  abstract  of  title,  in  partition,  790. 

of  will,  duty  of  custodian,  1298. 

custodian  of  will,  when  subject  to  arrest.  1302. 

custodian  of  public  writings,  bound  to  give  copies,  ISBIr 
See  Sheriff. 

Onitoms— mining,  effect  of,  748. 
usage  of  trade,  etc,  1870. 

Damages— must  be  claimed  in  complaint,  426. 
when  to  be  assessed  by  Jiury,  585. 
excessive,  ground  for  new  trial,  657. 
allowed  for  waste,  732. 

double,  in  proceedings  to  recover  embealed  estate,  IMl 
treble,  in  actions  for  waste,  732. 
trebled,  in  actions  for  unlawful  entry,  739, 1174. 
treble,  in  trespass,  733. 

Improvements,  when  set  off,  to  claim  for,  741. 
purchaser  imder  execution  may  sue  for,  746. 
or  for  Injivy  to  property  after  sale,  746. 
lolnder  of  claims  for,  4'27. 
In  proceedings  for  mandate,  1099. 
in  proceed  iuKS  for  usurpation  of  office,  807. 
In  nuisance,  731. 

for  neglect  to  return  inventory  In  probate,  1450L 
double,  in  c&se  of  fraud,  1972. 
In  case  of  misconduct.  1571. 
for  misconduct  in  probate  sale,  1571, 1572. 


ot  UMtnej,  reuppoUiMaenc  to  be  nuule,n^ 
cSmt  of -on  rlglit  to  possession  of  land.  938. 
■Iter  JuiieiDent.  not  tu  suy  eiecutlon.  «M. 
MMff  Dul  BITecCad  In'.MIi. 
not  lo  InvallOMa  Inogment  In  p*rtltloa,  7H. 
■Iter  rerdlcl,  ludimenc  msr  be  renilered,  Mh 
mgei  lu  case  of,  s  preleirea  cfflm,  iSb. 
to  be  reported  to  puUlo  ■dmlnlstntor.  1721. 
Debtor— required  to  answer  sa  to  bis  property.  III. 

wbat  balf  may  be  given,  71 J. 


I>*M>-oI  decfdents,  esnte  to  bo  listed,  IMSi  IMI 
<a  be  callecled  by  exueutor.  IJHl. 
nben  nur  be  eoropounOed  and  comproinlai 
vben  exeentOT  uoi  ■ecouutkUe  tor,  liils. 
MatemeutoLMuDtolMllea.lMt. 
payment  oCiWitl  otdeoedent,  UU-IGM. 
Tubu  iini]  Eradfta-Aa«attaelMd,Hi- 
iw  soIhhI  on  •loentlon,  HS. 
— '0  coUeote-' — -'— — - 
of  conrt,i 
joflleam 
oemnrrerou.  DD»cBDi.4>b. 

nben  deemeil  eirepicd  to.  i>47. 

when  (object  to  revlen  on  appeal,  BM. 

Ob  motlan  to  uiodlty  anard  b  noal,  12M. 
BecUnUon-ot  parties,  bow  far  bindbiic,  1M8-1SH. 

of  Seceased  H  to  pedigree,  ellect  of,  istO. 
Bee  Evmtnix. 
DefniH-on  fallnre  to  Bnroer  amended  eompUlnt,  Ul 

fellerftTiuili«lBmeutoq,t73. 


nn*t  bfl  teftnuXj  iMled  in  ■nswei,  ML 
vlwii  pHUtlR  nar  •lajniir  to,  lit. 
&  aetlmiatellbcl  anil  alimder.  tfil. 


aaslnmeut  not  to  Draludlce,  Ma. 

Entcrocfoti  trial.  NT. 
Ddloitlaiu-aC  t«rm>  and  ntinsea,  IS. 

cmra  lake  JuiUptal  aotlcii  ol,  ISTD. 
See  EV1DWI0¥. 
Dagnn  of  erldance-eniunented,  1S2S. 
DallTarr-oI  property,  at  eiecutlon  ule.  how  nuds.  V 
Osmind-or  bill  of  1  toma,  bow  and  nben  mads,  tM. 
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Deposit-  Continued. 

aheriff  to  pay  Into  court,  496. 

released,  on  giving  ball,  499. 

instead  of  undertaking  in  Jnstlces'  Coorts,  92ft. 

liow  applied,  in  satisfaction  of  Judgment,  600, 560. 

of  fees,  on  trial  of  rights  to  property,  689. 

of  summons,  in  post-offlce,  415. 

surplus  on  sale  of  ship,  825. 

in  no-Htofflce,  on  service  by  mail,  1013. 

DO  limitation  to  action  for  money  left  on,  S48. 

Deposit  in  comt— of  money  in  hands  of  tmstee,  572. 

to  bo  placed  by  clerk  with  county  treasurer*  5i9»  21M. 

order  for,  how  enforced,  574. 

of  surplus  money,  in  foreclosure  suits,  727. 

of  surplus,  after  sale  of  steamer  or  boat,  825. 

on  RubHtitutlon  of  new  defendant,  88i». 

on  appeal,  941-U49. 

oil  ai>i>eal,  may  be  waived,  948. 

for  costs,  in  Justices'  Courts,  923. 

Depositions— depose,  term  defined,  17. 
court  commissioners  may  take,  289, 
definition  of  deposition,  2004. 
form  of  taking,  2000. 
when  may  be  used,  2019. 
of  witness  out  of  State,  when  taken,  2020. 
of  witness  in  the  State,  when  taken,  2021. 
of  witness  out  of  State,  how  taken,  2024. 
eomml<<slon,  to  whom  to  issue,  2024. 
Interrogatories,  wlien  to  be  prepared,  2025. 
authority  and  duties  of  commissioners,  20^. 
non>retum  of  commission,  when  trial  continued,  005, 2087* 
postponement  for  taking.  535, 2027. 
by  whom  may  be  used,  2028. 
of  witness  in  the  State,  before  whom  taken,  2081. 
how  taken,  and  l)y  whom  may  be  used,  2032. 
when  may  be  excluded,  2033. 
once  taken  may  be  read  at  any  time,  2034. 
to  be  used  in  other  States,  2035. 
of  witness,  how  procured  upon  commission,  2096. 
bow  procured  if  no  coimnlssion  issue,  2037. 
when  may  be  taken  witliout  commission,  2037. 
testimony  of  witness,  how  taken,  2038. 
of  witness  may  be  taken  in  case  of  adjournment,  596. 
See  EviDEircB. 

Derogation  of  common  law— Code  not  deemed  in,  4. 

Doscent— right  of  possessors  not  affected  by,  329. 

Description— of  real  property  in  pleadings,  455. 
order  of  survey,  743. 

Derlsee— See  Fbobatb  of  Will,  Estatbs  of  Dxobabed  PbB' 

SONS. 

Direct  evidence— defined,  1831. 

what  sufflcieut  to  prove  facts,  1844. 

Disability— not  to  abate  action,  385. 

of  Justice,  proceedings  thereon,  922. 
wheu  to  be  availed  oi,  357. 
when  two  or  more  exi-jt,  3.%. 
limitation,  how  affected  by,  352. 

limitations  must  exLst.  when  right  rccrues,  to  avoid,  347. 
See  Abatbment.  Limitation  of  Aotiosb. 


■nowed  In  actJmu,  103L 


„ railuru  IQ  luinlsi  p«p«r«,  »i. 

of  ippeal,  effeci  of,  an. 
DiwlMdleiice— a«e  Contekpts. 
DiiaB«Ullaittom— otjnilgfl.  lio. 

<a  Iwlae,  croiUHl  for  nmoval  of  caim,  K7. 

euDUtorm*;qu*llI<roureinovslor  "*• 

of  ]D(^  lu  prolnte.  procHdluga,  11 

■a  isr '"■'  °" 


DoDkaC— of  Jndniviit,  ta  be  kept  bj  cleik,  GT. 
wlutt  contutaCH.  eli. 
•Btrln  Id,  how  mads.  Ci 
Is  M  W«a  for  pobltc  lu 


Baotet-CMHawA 


.  of,  not  tHVjiidlced  b 

weUiB  tor  trnpraveiuenti,  ill. 
raney  ot  prapertT.7U.7M. 
Ut  la  (enii1o*lluailDTliu(ult,7M. 
clalma  nuT  l«  unluxl  la  uUons  ol,  OJ. 


1— ot  ni|>nnie  Jml 

•nncriorJmlgHi.fa 
— giullltj  to  Judicial  um,v~,  ■-..—.■ 
CODtesttntr,  pr4c««ctLDas  tJier«on»  J  LIMUT, 

B«  CUSIKSTIIIO  ELEOTIOKS. 

BliaoT— compeiuMloD  far  muDioiiliig  Joron.  tak 


delnition  or,  I3JT. 
ptuiKiHs  ot  III  eiSKlM.  1:39. 
cHuea  wblch  may  Im  arqiilreil  muler,  1239. 
mttUB  property  ilennea,  c]a«aes  enatseiatedi  luo. 
net*  toiHi  lamia  before  canaemniulaD.  litl. 
-utleamv  locate,  ma)' enter  Uie»aii,l24X. 
-•""-•■ipii  In  Buperlor  Court,  1211. 

ea  lud  KrTlee,  UU. 


If  of  jndnMBt-at  anr  tlm<.  S9. 

In  TacMton,  (S,  n. 
Hmm— ImmUsrlal,  to  tn  disregarded,  479. 

01  law,  itraiuia  toe  DC*  trial,  UT. 
BMkMfgd  otaiOT— proceedlngirelatlTBto,  howc<niuneimd.U 

receiver  at  rents  Anil  profltA  nuj  be  appointed,  lilO. 

appeftranee,  pleadings,  auit  trial,  127L 

proceedlnsa  W  claimant  ot,  mt. 

EMaia  (Sr  Uf*  or  raan-boir  set  off  In  MTtUloa,  Tn. 
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fistales  of  deceased  penonM—Continmd. 
Qf  the  home$teaeL 

■nocessors  to  rights  of  liomestead  owners,  powers  aad  xlglits  of» 

eertlfled  copies  of  final  order  to  be  recorded,  1486. 
Of  elaimt  against  the  estate. 

notice  to  be  given  to  creditors,  1490. 

notice,  bow  given,  1490. 

rcmoYal  of  execiitor  for  neglect  to  give  notice,  1511. 

time  expressed  in  notice,  1^1. 

copy  of  notice  and  affidavit  to  be  filed,  1492. 

time  witUlu  which  to  present  claims,  1493. 

cbims  to  be  sworn  to.  Interest,  1434. 

claim  may  bo  presented  by  superior  Judge,  149A. 

allowance  to  be  indorsed  on  claim,  1490. 

rejection,  whnt  deemed,  14"6. 

approved  claims  or  copies  to  be  filed,  1497. 

duty  of  clerk.  14f)7. 

claUns  secured  by  liens,  how  described,  1497. 

rejected  claims,  when  to  be  sued  for,  1498. 

claims  barred  by  statute  not  to  bo  allowed,  1499L 

examination  of  claimant  on  oath,  1409. 

claims  must  bo  presented  l>efore  suit,  1500. 

exceptions  as  to  liens,  1500. 

limitation  of  time,  how  affected  by  vacancy  of  adminlstnttloo* 
1501. 

claims  in  actions  pending  before  decease,  1502. 

allowance  of  claim  in  part,  1503. 

Judgment  against  executor,  effect  of,  1504. 

execution  not  to  issue  after  death,  when,  150ft. 

property  levied  on  may  l>e  sold,  proceeds,  how  applied,  UOk 

judgment,  when  not  a  lien.  1506. 

doubtful  claims  may  be  referred,  1507. 

allowance  or  rejection  by  referee,  effect  of,  1507. 

trial  by  referee,  how  conflmicd,  effect  of,  1508. 

costs  on  contest  of,  llabiUty  for,  1509. 

claim  of  executor,  to  whom  presented,  1510. 

salt  by  executor  for  claim  rejected,  how  commenced,  ISM. 

f  xecntor  to  retura  statement  of,  1512. 

statement,  what  to  contain,  1512. 
Males  and  conveyance  of  property  of  decedents, 

personal  estate  first  chargeaolo  for  debts,  I5I6. 

real  estate,  when  to  be  sold,  1516. 

no  sales  valid,  except  by  order  of  court,  1517. 

pctlgons  for  orders  of  sale,  showing  required,  1518. 

but  ono  petition,  order  and  sale  to  be  had,  1519. 

perlshnblo  and  depreciating  property  to  be  sold,  1522. 

order  to  sell  personal  property,  1523. 

partnersliip  interests  and  elioses  In  action,  how  sold,  10M. 

order  of  sale,  wliat  to  direct,  1525. 

what  to  be  first  sold,  1525. 

sale  of  personal  property  to  be  made  at  anctlon,  1628. 

mines  may  be  Fold,  how,  1529. 

petition  for,  who  may  file  and  what  to  contain,  1530. 

order  to  show  cause,  how  made,  notice,  1531. 

order  of  salo  of  mines,  how  and  when  made,  1532. 

provldons  of  Code  applicablo  to  sale  of  mines,  IfitS. 

real  estate  may  be  solu,  when,  1536. 

verified  petition  for  sale,  wliat  to  contain,  1537* 

to  what  i>ctition  may  refer,  1537. 

order  to-interested  persons  to  r.ppear,  1538. 

order  to  show  cause,  must  be  previously  seryed,lS19. 

noUce,  when  to  be  served,  15a». 


tMn  of  dM*u*d  fenoaa^CntHmtd. 
tmiaandeonewntceef  pnptrtuof  deefAaf*. 

notice  tobailtwcDMil  wloi,  vbcn.  Oas. 

boring  ol  pulilDU  tfter  proot  of  httIco.  1M9k 

f —"'■>*"""  '■*  daiiiu  MlKM-iiig.  ISM. 

wiM  may  In  eximlBeilM  ti-^arJiiR.  IMI. 

conrtniVRiitlunliaaaloul  all  or  narv  of,  ]  JC 

«nltr  m  MIo,  wben  to  bo  mula.  uil. 

•rdtt.  trtat  to  aatun.  iMi. 

-lamivlifMMicnrmlvar-  '■■' 
ly  puwm  EitenMaainajr 


ninttr  F<*  test.  o(  vpniMd  nliu  umt  b«  oSerod.  U 
liiiliili>in  miiufT  OB  emUt  UM,  hnw  ■Mnncl,  lUL 
Kttmi  ol  tnHKMUugn  oil  Mia  to  Iw  iukIb,  ma. 
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fistates  of  deceased  penonB—Coiaimied. 
Pttytnent  of  debts  of. 

order  m  which  to  he  paid,  1643. 

irbere  property  Insufficient  to  pay  mortgage,  1644. 

dlvidencl,  wlien  to  be  paid,  1645. 

expeuses  of  funeral,  and  of  last  siclmess,  and  famfly  anowsnce» 
1646. 

order  for  payment  of  debts  and  dlscbaive  of  executor,  1647. 

pi-ovislon  for  disputed  and  contingent  claims,  1648. 

after  decree,  executor  personally  liable,  1649. 

claims  not  included  iu  order,  how  disposed  of,  1650. 

order  for  payment  uf  legacies  and  extension  of  time,  1661. 

final  accomit,  when  to  be  made,  1652. 

ue^iect  to  render  final  account,  how  treated,  1653. 
Partial  distnOatiun  piior  tojinul  setUement  uf. 

payment  of  l"sru'le9  rjton  gi viu;^  bonds,  1668. 

notice  of  application  for  legacies,  16<K). 

who  may  resist  application,  1660. 

docreo  to  retiniru  bond,  which  iiinst  be  given,  1661. 

decivo  may  order  whole  or  part  of  share  deliveredi  166L 

partition,  where  necessary,  now  made,  1661. 

cuiits  to  be  paid  by  apnlieant,  1661. 

oz'dor  of  pn.Mueiit  of  bond,  and  suit  thereon,  1662. 
JHstribution  on  final  settlement. 

diitributlon,  how  made  and  to  whom,  1665. 

what  the  decree  must  contain,  1666. 

decree  of  dLstrlTiutlou  final,  1(360. 

dlstribntiou  when  decedent  was  foreign  resident,  1667. 

decree  to  be  p:\id  only  after  notice,  1668. 

taxes  to  be  paid  before  distribution,  1669. 
IHstributiuu  and  purtUiun. 

partition  to  bo  made  of  estate  In  common,  1675. 

commisaloue:-3  for  pai'titiua,  Klo. 

petition  forpartition,  notice  thereof  to  be  given,  1676. 

estate  in  dlfft*reut  coimties,  how  divided,  1677. 

partition  after  some  heirs  have  parted  with  their  Interest^ 
1676. 

Bbures  to  be  set  out  by  metes  and  bounds,  1679. 

whole  estate  may  be  assismod  to  one,  when,  1680. 

equality  oi  ij;u'Utiou;  pa>  ment  fur,  by  whom  made,  1681. 

e»iate  may  be  sold  and  ]>roceeds  distributed,  1682. 

notice  iKJforc  partition,  to  whom  given.  1633. 

commissioners,  duties  of,  1U:j3. 

commissioners,  to  report  and  partition  to  be  recorded,  1684. 

commissioners,  when  not  necessary  to  appoint,  1685. 

advancements  made  to  heirs,  how  heard  and  determined,  1688. 
Affcnts  /ur  abnent  inttrtxted  parties. 

court  may  appoint  agunt  for  absentee,  1691. 

agent  to  give  bond,  compensation  of,  1692. 

nuclahned  estato,  how  disposed  of,  10^3. 

real  and  i>erHonai  proi>erty  of  absentee,  when  to  be  sold,  1894. 

liaUliity  of  agent  on  Lis  Lond,  mC5. 

ceitifiratu  to  claimant  of  money  in  treasury,  1G96. 

final  settlement,  d'^crce,  and  discharge,  1697. 

discovery  of  property  after  final  settlement,  1698. 

proceedings  to  apply  to  proceedings  as  to  guardian  and  wu^. 

See  ExEOUTo&s  and  AoMizasTHATOBS,  Public  admut* 

ISTKATOS. 

Satoppel— generally,  1C03. 

when  presumptions  conclusive,  1962. 
foreties  bound  by,  1912. 


ua»l  evldfoce,  182>. 

7  01  evWenee.  162S. 

iree  nf  ceitainty  rcqnirto,  183*. 
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I 

Bwidence— Continued. 
Kinds  and  degrees  </  evidence, 

acknowledged  writings  aa  evidence,  1951. 

entry  In  coart  minutes,  1376, 1429. 

of  material  objects  presented  to  the  senses,  1954. 

when  an  Inference  arises.  I960. 

presumption,  wben  may  be  controverted,  1961. 

specification  of  conclusive  presumptions,  19G2. 

specification  of  controvertible  presumptions,  1963.  i 

wbat  evidence  indispensable,  Vj&J, 

perjury  and  treason,  evidence  required  to  prove»  1968.  i 

JBtatute  </ Frauds. 

will,  to  be  in  writing.  1969. 

revocation  of  will,  what  required  to  prove,  1970. 

transfer  of  real  property,  evidence  required,  1971f  1972. 

agreement  not  In  writing,  when  Invalid.  1973. 

representation  as  to  credit  of  third  party,  1974. 
Production  cf  evidence* 

by  whom  to  bo  produced,  1981. 

writing  altered,  who  to  explain,  1982. 

warrants  to  commit  witnesses,  1994. 

wben  witness  prisoner,  1995. 

manner  of  production— testimony,  how  taken,  2002. 

testimony  of  witness  in  State,  2021. 

testimony  of  witness  out  of  State,  2024. 

how  to  procuro  testimony  on  commission,  2036. 

dlschargo  of  witness,  2070. 

See  Afvidatit,  Dbpositioitb,  ExAxnrATioir  ov  WIT* 

1VE88S8.  

means  of  production— see  SUBPOEirA,  WiTinESSXs. 
iSffeet  utf  evidence, 

jury  to  judge  of,  2061. 

conclusive  evidence,  jury  not  to  judge  effect  of,  2061. 

to  be  instructed  by  court  as  to,  2061. 
Jn§eeU€ineou$  provisions  as  to  evidence, 

accounts,  when  not  admissible,  454. 

an  offer  equivalent  to  payment,  2074. 

whoever  pays  is  entitled  to  a  receipt,  2075. 

objections  to  tender,  at  what  time  to  bo  taken,  2076. 

roles  for  construing  description  of  land,  2077. 

offer  of  comprouiiso  not  an  admission  of  debt,  2078. 

confession  of  adultery,  effect  of  in  <livoroe,  2079. 

proceedings  to  perpetuate  testimony.   See  Testihost. 

administration  of  oaths  and  affirmations.   See  Oath. 

questions  of  fact  to  be  decided  by  jury,  2101. 

what  questions  to  bo  decided  by  court,  2102. 

questions  of  fact  to  be  decided  uy  coiut  or  referee,  2108. 

Smnination— of  debtor  of  judgment  debtor,  proceedings  iOf  717. 
trial  of,  how  conducted,  7l£ 

Examination  of  witness— oral  examination  defined,  200S. 
order  of  proof,  how  regulated,  2042. 
when  witness  may  bo  excluded.  2043. 
court  may  control  mode  of  iuterrogatlon,  2044. 
direct  and  cross-examination  defined,  244S. 
leading  question  defined.  2046. 
witness  may  refresh  memory  by  notes,  when*  2017. 
^ross-examination,  as  to  what,  2043. 
party  producing  not  allowed  to  lead  witness,  2(M8l 
ifrttne^ses.  when  and  how  examined,  2050. 
now  impeached,  general  reputation,  2051. 

imp^nment  of  witness,  inconsistent  statement!,  2IML  ^  i 

•Tidence  of  good  character,  when  allowed*  aOBI.  "^  ' 


leu  sDbJect  to  Ijupectloii,  101 


lellTerMtaMa. 


_.r."i;Ki,";, 

HOT  ol,  on  appeal  to  Comity  Court.  V,  i. 
from  JnMlcw'  Courti,  wUIiJd  otiu  time  n 
eoDtenu  of JnlUeei'  execution,  SVI. 
mAr  1je  rennroil  IUHnvtlca'  Court,  OOS. 


trls>ue%alD%'iniiniadSnnDim7arDiclU   eaBy.  llu.' 
"  nueaaraprelened  dalms  nader,  liW. 
""""'',  ISM,  Kl», 
il>po1ntmeiit,)M. 

fyVi.'es. 


addltlODal  bDuil. 

oondlUona  o(.  Uwi. 

OKll  to  Rive  nepsnts  bond,  1M1. 

nucMUTB  inlu  on  bond  mar  bo  nut 

ramilnnitaC  la  Jiidga  ondeficlentbi 
iltbteeitanoDmaiuilcletilseciirllr, 
•— ^  — ■•'n  Ruv  be  dlapeined  wltn. 
tdmulwruiilre''  — 
nrecotor  to  ibov  i 


fonbarlM . , ~, 

cUHIon  to  nrecotor  to  ibov  cubs.  la — 

mtbeTHonrtbr  mw  ta  onlecoa,  ism. 

mo^fcn  of  litlu*  fw  nridect  to  obey  order,  I4ML 

nvmn'Mrairl^OTdtiK^wluiaae  appUcotloa,  lUi. 


OODB  Civ.  PhoC— 40. 


I^Utr  on  fionS  tm." 

letteiB  rATDkeil  on  ivill  Aubaeqnently  fa 

power  of  exccDlDr  lu  bucJi  Fase,  U24. 

TIUD  coDeAgnesamlla^jualiaeaj  remalnuig  uiicaivr,  oid.,  u>  bc^ 

lAa  to  Mt  lAen  all  Incompetent,  lue. 
naln^tlaa  of,  nben.  itv. 
eouit  10  appoint  lucHsaoT.lcn. 
lUbllltjr  of  Duller.  ]4». 

trsnucTlpt'  ttom  mlnuteB  ol  cooit  u  eTldense  of  aatbotltr  ot. 
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Execvton  and  administi'aloi'g    CmUlmud, 
Accounting  and  settlements  by, 

who  may  file  exceptions  to  account.  1635. 
wbAt  matters  may  be  contested  by  nelis,  1696. 
postponement  of  bearing  In  contest  of  account,  1687. 
settlement  of  accounts,  when,  and  wben  not  conclusive,  16I7. 
proof  of  notice  must  be  made  before  settlement,  1638. 
funds  pendins  settlement,  1640. 

Scrsonal  liability  of,  after  decree  for  payment  of  debts,  1649. 
ability  for  failure  to  give  notice  for  presentation  of  claim,  1660. 
final  account,  when  to  be  made,  1652. 
neglect  to  render  final  account,  how  treated,  165S. 
final  settlement,  decree  and  discharge,  1697. 
costs  allowed  in  actions  by  and  against.  1931. 
on  appeal,  security  may  be  limited  or  modified,  946. 

Exemption— property  exempt  from  execution,  690. 
from  jury  duty,  who  are  exempt,  200. 

Exoneration— of  bail.   See  Abbbst  ahd  Bail. 

Experts— skilled  persons  may  decipher  characters,  186S. 
facts  which  may  be  proved  on  trial  bv,  1870. 
may  prove  unwritten  law  of  sister  State,  1902. 
See  EviDEiroB. 

Extenalon— of  time,  1054. 

Facts— to  be  stated  in  complaint,  426. 

insufficiency  of,  ground  for  demurrer.  430. 

special  issues  not  made  by  pleadings,  how  tried,  109. 

degree  of  certainty  required  to  establish,  1826. 

what  facts  may  be  proved  on  trial,  1870. 

Issue  of,  how  it  arises,  590. 

how  tried,  592. 

findings  of,  633, 634. 

agreement  on.  on  submission  of  controversy.  1138. 

or  which  court  will  take  Judicial  notice,  1875. 

Jury  as  Judges  of,  2101. 

Farmer— property  of,  exempt  ftam  execution,  690. 

Fathei^-may  sue  for  seduction  of  daughter,  875. 
mav  sue  for  death  or  injury  of  child,  876. 
rank,  in  order  of  persons  entitled  to  administer.  1J6B. 
entitled  to  guardianship  of  minor,  1751. 

F«es— officers  entitled  to,  91. 

of  court  commissioners,  2S9. 
of  official  reporter,  274. 
tender  of,  to  be  made  to  witness,  1967. 
of  attorney,  how  to  be  paid,  1021. 
of  referees,  1028. 

on  recording  mechanics*  lien,  1189. 
of  witnesses,  1987. 
See  Costs. 

FemisJae— included  in  masculine,  17. 

FictitionB  name— party  may  be  sued  by,  474. 

ignorance  of  real  name  to  be  stated  in  complaint,  474. 

Findings— referees  to  report  within  twenty  days,  643. 
elfect  of  findings  of  referees,  644. 
of  referee,  may  be  excepted  to,  645. 
of  fact,  how  waived,  634. 

must  be  in  writing  and  filed  within  thirty  days,  638. 
of  fact  and  conclusions  of  law,  must  be  separately  stated,  683. 


icoiimeixriSiin.iBit. 
1  elUm  «id  deUrerr.  en. 
■atal  sudepcclal  ileflned,  ffi4. 
ben  geaeraloT  ■pecUl  may  lis  glTen.  (M. 
or  ]nn>r  to  apiiur.  !M. 

Utn  oiBce'nriioK  antorced,  lUT. 
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Foreign  will-^roeeedlngs  In  probate  of,  1322-1324. 
See  Wills. 

Forfeiture— limitation  of  action  for,  340. 
place  of  trial  in  actions  for,  ^its. 
OH  sale  under  execution,  without  notice»60S» 
Jiablllty  of  sheriff.  697. 
form  of  actlou,  807. 
of  lease,  relief  against,  1170. 

Franchise— actions  for  usurpation  of,  803-809. 
See  UsuoPATioir  of  Offiox. 

Fraud— a  ground  for  arrest,  479* 

Frauds— see  Statute  of. 

Fnmitnre— exempt  from  execution,  090. 

Future— Included  In  present  ten»o,  17. 

Oamishee— citation  to  Issue  to.  M5. 

meraoranUum  to  be  furnished  by,  546. 
when  liable  to  plaintiff,  644. 
to  bo  served  with  notice  of  attachment,  543. 
property,  how  attached  In  hands  of  642. 
Bee  Attachment. 

Garnishment— see  ATTAOHansNT. 

Gold  coin— legal  tender  notes  receivable  as,  667. 

Gold  dust— return  oil  execution,  688. 
Soe  Judgment. 

GoTemor— to  appoint.  In  case  of  absence  or  incapacity  of  Jndge,  160. 
may  lequire  superior  Judge  to  hold  court,  160. 

Grading— see  Liens,  Enfobosmxnt  of. 

Grand  jury— defined,  192. 

ballo^bot,  209. 

drawing,  214-220. 

when  to  be  impanneled,  241. 

bow  constituted,  242. 

panel,  how  filled,  242. 

proceedings  regulated  by  Penal  Code,  243. 

Growing  timber-action  for  trespass  for  cutting,  733. 

Gnardian— <rd  litemt  of  Infant,  to  appear  in  actions,  872. 
how  appointed,  373. 
how  appointed  hi  Justices'  Courts,  843. 
power  of  court,  how  affected  by  Probate  Act,  1709. 

Gnardian  and  ward— appointment  of  guardian,  how  presided  for, 

genei-aJ,  to  appear  for  infant,  372. 
ad  lUemt  in  actions,  372. 
ad  Wem,  how  appointed,  373. 
of  Insane  person,  in  partition,  794. 
In  Justices'  Court  cases,  843. 
0uardiani  Cif  minors. 

service  of  process  on,  for  removing  executor,  1722. 
Superior  Court  to  appoint,  when,  1747. 
petition  for  appoiutmeDt,1747. 
minor  may  nominate,  when,  and  when  not,  1748. 
power  of  ]ndi;o  at  chambers,  1U7. 1808. 
when  appointmcut  inude  by  court,  sec.  1749. 
nomination  by  minor  after  fourteen,  1750. 
I  lather  and  mother  entitled  to  appoUitment,  when,  1751. 
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Qaardian  and  warA-^Continued. 
General  and  miKellaneoue  proviHons. 

examiuatlon  of  person  suspected  of  defnuiding  ward*  1806u 

or  of  concealing  ward's  property,  1800. 

removal  and  resignation  of  guardian,  1801. 

surrender  of  estate,  1801. 

guardianship  bow  terminated,  1802. 

now  bond  when  required,  1803. 

bond  tcbe  filed,  action  on,  1804. 

limitation  of  action  on  guardian's  bond,  1806. 

limitation  for  recovery  of  property  sold,  1606. 

more  tban  ouo  guardian  may  be  appointed,  1M7. 

order  appointlnsr  guardian,  how  entered,  1808. 

ondertsueiugs,  requisites  of,  1809. 

Babeaa  corpus— Jurisdiction,  Issuance  of  writ,  51,  M,  76. 

Handwriting— how  proved,  1043. 

evidence  respecting,  bow  given,  1944. 
comparisons  of,  how  made,  1945. 
entries  of  decedents  as  evidence,  1946. 
proof  of,  when  admitted  In  probate  of  will,  1310, 

Highways— damages,  for  trespass  on,  733. 
measure  of  damages.  734. 

Holidays— defined,  10. 
non-Judicial  days,  134. 

Homestead— setting  apart  to  survivor,  1474, 1486. 
See  Estates  of  Dbobasbd  Pbbsoss. 

Householder— property  of,  exempt  from  ezecutioo*  600. 

Husband— not  liable  for  debts  of  sole  trader,  1821. 
when  not  to  bo  witness  against  wife,  1881. 
when,  must  testify,  18S3. 
when  to  be  Joined  with  wife  as  party,  370. 

Immaterial— errors,  may  be  disregarded,  475. 

Impeaohment— court  for  trial  of,  how  composed,  36. 
Jurisdiction  of,  36. 
officers  of  court,  37. 
trial,  provided  for  In  Penal  Code,  38. 

Imprisonment— effect  of,  on  limitation  of  actions,  362. 
of  judgment  debtor,  when  may  be,  715. 
for  contempt  of  court,  1219. 
for  disobedience  of  mandate,  1097. 

See  DlSOHAAQB  FROM  iHPRISOHICXirT. 

Approvements— value  of,  when  allowed  as  set-off,  741. 
estimation  of  value  of,  in  eminent  domain,  1248. 
when  npt  assessed  in  eminent  domain,  1249. 

Inadvertence— relief  from  by  amendment,  473. 

Inconsistent  statutes— €ode  repeals,  18. 

Indemnity— action  against  sheriff,  1055. 

Indirect  evidence— defined,  1832. 
See  Evidence. 

Indispensable  evidence— defined,  1836. 
See  EviDBNOB. 

Infant- to  appear  by  guardian,  372. 

effeot  ox  infancy,  on  limitation  of  actions,  I28»  I8I. 


716  ZMDSZ. 

Jniaut^Oantinued, 

summons,  how  served  on,  411. 

one  year  after  removal  of  disability  given  to  Infimt  to  contest 

probate  of  will,  1883. 
letters  of  administration  durante  minore  mtate,  13S4. 
sbare  of,  on  partition,  to  be  paid  to  guardian.  793. 
share  of.  on  i>artitlon,  securities  may  be  taken,  777. 
effect  of  infancy,  on  claim  to  escheated  estates,  1272. 
who  entitled  to  guardianship  of,  17ftl. 

Jnfersnce— defined,  1358. 
on  what  founded,  1960. 

Zqjnnotlon— what  is,  and  who  may  grant,  525. 
when  it  may  be  granted,  626. 
at  wliat  time,  may  be  granted,  537. 
what  required  to  obtain,  627. 
after  answer,  upon  notice,  528. 
security  required  upon.  829. 
order  to  show  cause,  634i. 
to  suspend  business  of  corporation,  how  and  by  wImmq  granted* 

motion  to  vacate  or  modify  appllcati<m,  bow  made,  583. 

when  will  be  vacated,  533. 

limitation  not  to  run,  356. 

to  restrain  injury  during  foreclosure,  745. 

to  restrain  injury  after  execution,  745. 

to  restrain  injury  during  probate,  134L 

Znjitriea— civil  action  arises  from,  25. 
kinds  of,  enumerated,  27* 
to  property,  defined,  28. 
to  person,  defined,  29. 

chud,  father,  mother,  or  guardian  may  sue  for,  376. 
action  for  death  or,  377. 
claims  for,  may  be  united,  427. 

6 lace  of  trial  in  actions  for,  395, 832. 
ability  of  steamers  and  vessels  for.  813. 
liability,  on  entry  for  survey  of  land,  743. 
liability  for,  after  sale  on  execution,  746. 

SaqnestHiuy  of,  what,  195.  7-. 

impanneling  jury  of,  254. 

Ziiiano  persons—guardian  ad  litem,  372. 

when  guardian  may  be  appointed  for,  1763. 
appointment  of,  on  hearing,  1764. 
powers  and  duties  of  guardians  of.  1765. 
proceedings  for  restoration  of,  1766. 
guardians  to  recover  sliare  of ,  on  partition,  794. 
may  consent  to  partition  and  execute  release,  795. 
service  of  summons  on.  how  made,  41L 
cannot  be  witnesses,  1880. 

Znaanitv— effect  of,  on  limitation  of  actions,  853. 
effect  of,  on  claim  to  escheated  estates,  1273. 

Inaolvencv— proceedings  under  statute  to  contlniiey  18B» 
Jurisdiction  In  actions  of,  76. 
SuSeet  in  general. 


msolvent  may  be  discharged,  l,p.  645. 
compliance  with  act,  required,  I,  p.  641 
act,  now  known  and  cited,  1,  p.  6u. 


Voluntartf  insolvencp, 

application  for  cuscharge.  how  made,  3,  p*  646. 
amount  of  .debts  required,  2,  p.  645. 


^^ofliil  BvrnDniM  In  pattthm.  Mi;  tU. 
■ctaFduIeUKl  liiTenlorf  n>  be  muuxcil,  l,p.«l> 
eBiri'torailiiitlwtilltin.x.n.lu, 
•chKlnlr,  o-balTtoeatiUlii,],  n.  em. 
Btatciarutot  ilr|)n,cte.,s.i<.1>w. . 
luvpi<tary.Hli>ttncvut>Iu.«.|>.CII. 
cauia  onipt  nioniir.  «'!ntlDrIiu1cil.4.Ti.««. 
psiLiloii.M'lH.iliilp,  and  luTpntory  to  lie  yettetiO,  It.  p.  M*. 
faniiolami1>vlllifl>ot:ik(ii,6.|>.0iit. 
orjer  u[  ounrt  on  nilni  ixitiEiun.nliat  to  roDtaln,  fi,  p.  SU. 
Blierld  iolslia|Kj««RBlaiioI  nule.u.  (i.  61'. 
e(ri:ctor  order  mi  pcDiUna  iirooBnUng^.  n,  v>.  M7. 
cop^or  onLcrlulnpalriluu'CliTtii.  U7' 
coi>y  of  ordrr  lo  IM  rvrml  on  cnilliors.  T.  p.  MT. 
money  tu  di'Inir  cats,  to  ba  deponlua.  i .  p.  IHT. 
nvblanlary  iautwmv, 

agiir^ml'i  imouiit  or  iteUii,  u, ji.  i>is. 

pel  II  Ion  to  bo  KTlllcd.rtc..  wncTO  KeH,  B.  p.  CIS. 

conteuUDt  iirtlllpn.inilaineiuliiienafit.l'-l'W. 

twiiil  lo  accoinpaiiy  iictltloti,'e,  p.  US. 

adillilunul  liuiiu>  whca  dlrectcU,  8,  p.  SO. 

order  o(rotiit,oiill]lDKiietlltoiiror  deuor  to  cbow  CMiae,*,  p.  SU. 

court  may  foriiiil  nnyinrnt  ol  dclita,  ^'.  n.  b49. 

court  inav  forbid  dellTe^fitjiropcTn'.  ii.  p.  6*9. 

aervlcc,  lion  nude,  ID,  II.M9. 

rcDciniloI  order,  inpiuemcabU  order.  Id,  p.  H9. 

Bcrvlco  Iiy  pnlillcatloD.  irbcn,  lll.p.  (U9. 

(lebtoi  ma/  OeiuuT  to  pocltlon.  wboii,  ll .  p.  GSO. 

aattrerouderouncT.OTemdcd,  llip.ow. 

ansirer,  rcqnliitn  of ,  1 1 ,  p.  lat. 

proceedUu^nov  conduitci),  II.  p.  ew. 

£rderoii7v%altol  dolitor,  or  ou  trial  ot  lune.l3,p.U0 

oi-diToii  di-Ulor  (orila  cctaedulo  nnil  InvcDlory ,  \i,  p.  bM), 

proceedlnt,-!  tlif  reoii.lioir  roiiducted.  IJ.  p.  a6. 

procceiHDEi.vlieTidL'vulfscd.  13,  p.  (iM. 

lespoDdeHtdcLtor.wlieniorecovcrtaBtt.lJ.  p.  6». 

irlieu  Blieria  or  aailgnae  to  prepare  (cbedule  anil  Inrentoi?,  It, 
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sails  mwiio  prospi 


ft"- 


ereiT  cLtiicn  entitled  Co  InspcFl  ana  copy  pnblla  trritlngt,  isn. 

Sirtyln-'pectlnf  not  bouna  to  pTOdnea writing  inp-'''- — ■  "" 
oeketofluOiiniPnttDliadlnayaopcalDriuSLiFCtl 
pniduced  by  witness  to  reJrwli  hlsnictnory.  JWT. 
vrlUuK  slumn  wluiesa  muj  lio  Inspactcil  by  adrei 


XuMmetliuiB  to  Jtuy— clisreo,  n 
MUBudiniilol  la 


m  lor  fuTtber,  eti. 


InnniotlaDi  to  iaxT~C(Mtiiia 

Jnry  m»y  retorn  (or  f-  -  "- 

ipeclsl.  now  din:!).  On. 

■I  to  eTldence.  tW  1 . 

■ur  traglTon  on  lioUdara,  IM. 
fiutnunoiM  In  wriilDt— Boo  Pbitatb  Wxmtnia,  Wsimv  U- 

InidlBolmicY— or  facta,  sronnd  for  demnmr.  499. 

of  bolding  court,  on  acccmmt  ol,  141^ 


u  of  aeooimt— need  not  M  let  od 


M  PABim,  C^oam  or  Aorioif. 
Joist  mtharitr— ntajorltr  may  act,  It- 
Joint  dabton-~jnw»i1lDg9  ainlnit.  mrtt^s  not  enmmoDed,  9 

Huwer,  wlien  flieilaul  nbac  (ocoiiniln,  mz. 


jflioidi - 

veraiet,wtiBCtobe,e»l. 

tudgnient.  wtiere  some  detendanta  mJJ  ua  MrTH,4U. 

pr<ic»eillii£s  s^iJubC  thilM  not  aerred,  KMH. 
JndgH-or  Snperior  Courts,  elt cUoD>,  U. 


boTdinir  courta  nt  roqueat  ot 
IneUgiBuityot.ui. 
powers  ot.  Bt  cbamben.  IH, 
Mbea  dUqiullflnl  to  act,  i;d. 

powers  of,  out  of  court,  n«. 

powers  of,  ns  to  condant  of  proceedings,  171. 

lopiin."-"-" ■ •  ■"" 


for  contejnpt,  ITi 


upunlsli 

to  nfi^  aabsoqueoE  ftprill<:at1on  for  ordcfi,  ISS. 

proceeiliDgiDOttabeaBeistedbf  Tscsac:r.  IM. 
■ball  baTOlneaiis  tocuirjuilidlctloa  Into  effect,  II 


. I.  proeeedlnntianatemd,  4! 

iui»  present  claim  lulnrtesnteot  deceased, 
lelloved  from  ofltco,  to  aettle  eieeptloiu,  bU. 
See  Tbbm  o>  oppioi. 


it,10U. 
cnrreDcy  Id  ,  fib7 . 

deposit,  to  ba  appu'ed  lo  satisfy,  WD,  GW 

estoppel,  IC09- 

eSect  of ,  upon  rtghta  ot  pvtlo,  IMS. 

CODCClV. 


aideleiidanti.lti!a. 


Indcmsnt  book— to  be  kept  br  clerk,  W8. 

coof  etUon  a[  ludgmeoC  to  be  entered  la,  IIM. 
IndEment  dsbtoi— execution  may  June  ualuat,  (St. 
^tecntlDn  altar  deUb  of,  «e£ 

properbr  of,  exempt,  G90' 

aaj  indleue  proper^  to  leyr  m,M< 

may  diieotocileiol  ulBifiM. 

may  redeemtituiieclj  mM,  \nm,  VO. 

to  vboni  pafbentt  to  be  made.  IN. 

■npplemeiitur  )irMi«dlngt  ualiat,  TIL 

may  be  ImptSoned,  irben.  Til. 

debtor  of.  inar  pay  creditors'  el8tm>1U; 

may  be  punUneil  for  contempt,  TH. 

eamlnie  of,  wben  exempt  from  execntlon,  KQ. 
iDdgroenl  roll-vbat  to  contain,  eiO. 

what  conaatotes,  la  proceetUDgs  for  dlnolatloiii  11& 


§ 


non^illclil  dmri,  IM. 

BM  AlUODBniCHT. 

JodloUl  •ndmat-astlaea,  ItSi. 

lo  klnrt  of  BTiaeaice.  IBIT. 


/odlclal  pcmn— by  apeciil  Invei 
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Jnisdiction— CVmf^fiKAf.  -  "-'■    v 

of  Justices'  Courts,  rlvfl,  112.  \  ^  ^ 

of  Justices'  Courts,  concurrent,  118.  .    -..* 

of  Justices' Courts,  civil,  restricted,  114.  .'  i 

of  Justices'  Courts,  criminal,  115. 

;        of  Police  Courts,  121, 932.     . 

f        means  to  carry  into  effect,  187. 

I         when  acquired,  416. 

want  of.  a  ground  for  demurrer,  430. 

want  of,  ground  for  Impeacbment  of  record,  191S. 

what  required  to  sustam  record,  1917. 

Jwor-quaiiflcations  of,  who  competent,  198. 

disqualification  of.  199. 

may  be  witness,  when,  1883. 

wbo  exempt  from  service  as.  200. 

af&davit  of  claim  to  exemption,  202. 

discharge  of,  for  sickness  at  trial,  eiA. 

affidavit  of,  to  impeach  verdict,  657. 

wbo  may  be  excused.  201, 615. 

fdllure  to  attend,  288. 

oath,  604. 
Sdeeting  and  rHuming,for  courts  qf  record. 

Ust  of  persons  to  serve  as,  to  be  made,  204. 

selection,  bow  made.  205. 

Usts,  what  to  contain,  206. 

list  to  be  placed  with  clerk,  206. 

duty  of  clerk  on  receiving  list.  209. 

regular  jurors  to  serve  one  year,  210. 

Jurors  to  be  drawn  from  boxes,  211. 
Drawing  t  time  and  mcumtr  of, 

how  drawn.  211. 

to  be  drawn  upon  order  of  judge,  214. 
-    clerk  to  draw  In  presence  of  court,  215. 

number  to  be  drawn,  214. 

drawing,  how  conducted.  219. 

disposition  to  be  made  of  ballots*  220. 
Manner  of  summoning  Jurors, 

sheriff,  how  to  summon.  225. 

special  drawing  and  summoning  may  be  ordered,  226. 

summoning  to  complete  panel,  227. 

compensation  of  elisor  for  summoning,  228. 

Jurors  for  Justices'  and  Police  Courts,  by  wbom  susxnonedU  380l 
low  summoned,  231. 
return  of  officer,  232. 
juries  of  inquest,  how  summoned,  235. 
obedience,  to  summons,  how  enforced,  238. 
Jmpanneling  Jurors. 

of  grand  iury,  when  to  be  Impanneled,  241. 

how  constituted.  242. 

impanneiing  under  Penal  Code,  243. 

clerk  to  caifllst  of  trial  Jurors,  246. 

manner  of  impanneiing,  247. 

proceedlnffs  on  forming,  in  courts  not  of  record,  2Nl 

manner  or  impanneiing,  251 . 

Impannelingjuries  of  inquest,  254.  '.    «^ 

Jnrr— defined,  190.  '' 

different  kinds  of,  191. 
grand,  192. 

for  trials,  defined,  198. 
for  trials,  of  what  to  consist*  194. 
of  Inquest,  defined,  195. 
how  Bommoned,  235. 


llmr  to  M  Ingndutod.  ML 
._ , .  Bow  connuiuHi.  ze. 

imfaoncled  K<  pmtTlbnl  In  Pml  cade,  tU. 

mel^^RiuTniT.  chiTk  to  call  IIM,  MS. 

er  atlaipiBneUni  trill  jntr,  »I. 

Jut,  bow  dnwB,  tli^m  CM. 
ciuukninL  iMirmreniiiCoiT  (Hawed.  Ml. 
nmnula  of  cbHWDm  fOr  eaoHi  OB. 
UDllcnxo  f  orcvue^  hiiw  trf*^  -  ah 
JniytnliB  nnini,  funm  w 
oa  Mdliif  rlzUoC  t — "■' 

howoUalnllbicaii , 

boiT,  anil  wlim  mw  l«  mired,  eai. 

bav  mired  In  ^nsilres'  Conrti.  SM. 

■■VtiYt>etitiMlnl9anit.wlien.im. 

imirbaamiliKloltDvlewproperQ'.fili). 

admnilllan  on  Hiuistion.  bl  1 . 

Duutakaceiulii  niien  on  wlthdiaHliigi  111. 

^unn  to>  «e,  (Ai,  xuB. 

nmoer  cluuw.  (111. 

ScUbentknis  or.  bo*  condneted.  lit. 

thre&-fotirths  maj  reniler  verdict,  ms. 

dlAcbar^  of.  610. 

irblle  out.  comt  mu  Bdloimi,  HI. 

poUlnii.eia. 

verdict  or.  iTbat  It,  m. 

wben  tuny  correct  InrormaJ  rerdlet.  619- 

Sw  vvtotaos,  VBon  icT. 
IT  llBta— lir  wbom  and  when  made^  2N. 
•electioiis,  b'>w  iiuule,  BU. 
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AistieM'  Oonrts— CbnlfoKeti. 

J»  general, 

▼acancies,  how  filled,  111. 

civU  Jurisdiction  of,  112. 

concnrrent  Jurisdiction  of,  119. 

civil  Jurisdiction  restricted,  114. 

criminal  jurisdiction  of,  115. 

Justice,  whereto  reside,  159. 

disqualification  to  sit  or  act,  170. 

not  to  practice  before  Justices'  Ck>nrt,  171. 

not  to  navo  attorney  for  partner,  172. 

may  take  acknowledgments  and  affidavits,  179. 

iurors  for,  230. 
low  summoned,  231. 

return  of  officer,  232. 

proceediiu^  in  forming  Jury,  250. 

manner  or  impanneling,  25l. 

transfer  of  cases  to  Superior  Courts,  838. 

may  Issue  subpoenas  and  final  process,  919. 

blanks  in  papers  to  l>o  filled,  except  subpoenas,  919. 

Justices  to  receive  moneys  and  pay  to  parties,  921. 

In  case  of  disability,  anotber  justice  may  attend,  922i 

may  require  security  for  costs,  923. 

who  entitled  to  costs,  924. 

what  provisions  of  Code  applicable  to,  925. 

may  receive  deposit  in  lieu  of  undertaking,  926. 
Place  ef  trial  qf  actions  in. 

In  what  township  or  city  may  be  commenced,  8S2. 

place  may  be  changed  in  certain  cases,  833. 

limitation  on  riglit  to  change,  834. 

to  what  court  transferred,  835. 

proceedings  after  order  changing  venue,  898. 

effect  of  order  changing  venue,  9SJ. 

transfer  of  cases  to  Dismct  Court,  838. 
AeHons,  haw  commenced  in. 

by  filing  complaint  and  Issuance  of  8ummon8,^6tt. 

summons  may  Issue  within  a  year.  840. 

Issuance  of  summons,  how  waived,  841. 

appearance,  by  attorney  or  In  person,  842. 

guardian,  how  appointed,  843. 

summons,  how  issued,  and  wbat  to  contain*  844» 

time  for  defendant  to  appear,  845. 

alias  summons,  when  may  issue,  846. 

several  alias,  may  be  issued,  847. 

limitations  upon  time  of  service,  848. 

summons,  bv  whom,  and  how  served,  819. 

hour  given  for  appearanoe,  850. 
Pleadings  in, 

form  of,  851. 

what  constitutes  the,  8S2. 

complaint  defined,  853. 

when  demurrer  may  be  put  in,  854. 

answer,  what  to  contain,  855. 

omission  to  set  up  couDter-claim,  effect  of,  896* 

when  plaintiff  may  demur  to  answer,  857. 

proceedings  on  demurrer,  858. 

amendment  of  pleadings,  when  allowed,  859. 

costs  on  allowance  of  amendments,  when,  899. 

time  in  which  to  demur  or  answer  to  amended  pleadlagSy  9601 
Arrest  and  bail. 

order  of  arrest,  and  arrest  of  defendant,  861. 

affidavit  and  undertaking  for  order,  862. 

defendant  arrested,  must  be  taken  oef ore  Joitloe,  161. 
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Jioetet*  of  Justices.  ^  ^« 

entries  In,  primary  evidence  of  fact,  912. 
index  most  be  Icept,  913. 
must  be  delivered  to  successor  by  county  clerk,  914. 

J  proceedings  on  vacancy  of  olBce,  and  before  appointment,  9U. 
nstice  may  issae  process  on  docket  of  predecessor,  916. 
successor  of  justice,  who  deemed,  917. 
superior  Judge,  when  to  designate,  918. 

Justices  of  peace— in  cities  and  counties,  8S. 
criminal  jurisdiction,  lis. 
election  and  term  of  office  of.  85. 
extent  of  civil  jurisdiction,  112-114. 
Jurisdiction,  bow  restricted,  114. 
dlsqualiflcations  of,  170. 

not  to  practice  before  another,  in  same  comity,  17L 
not  to  nave  lawyer  for  partner,  172. 
may  take  acknowledgments,  179. 
may  take  affidavits,  n9. 
cannot  issue  writ  of  review,  1068. 
cannot  issue  mandate,  108S. 
cannot  issue  prohibition,  1103. 

Justices  of  Supreme  Court— qualiflcattons,  156. 
IneligibUityof.lBl. 
powers  of,  at  chambers,  165. 
oisquallflcations  of,  170. 
not  to  practice  law,  171. 
not  to  nave  partners  practicing  law,  172. 
powers  of,  out  of  oourt,  176. 

Jnstification— of  sureties  to  undertaking,  1057. 
of  sureties,  on  claim  and  delivery,  513. 
of  sureties,  on  arrest  and  ball,  493, 495. 
tn  defense,  to  action  of  libel  and  8lander>  461. 
court  commissioners  may  take,  259. 

Ziaborers— liens  of,  1183. 

See  LIBNS,  EZTFOBOEMSNT  OF. 

Zjand— defined,  17. 

Landlord  and  tenant— adverse  possession,  326. 
may  be  joined  as  4lef  endants,  379. 
notice  of  proceedings  to  be  given  tenant,  379. 
milawful  detainer,  1161. 

Zrfiw  of  evidence— defined,  1825. 

Iiaws— are  either  written  or  unwritten,  182S. 
written  law  defined,  1896. 
Constitution  and  statutes,  1897. 
public  and  private  statutes  defined,  1886. 
unwritten  law  defined,  1899. 
books  containing,  admissible  in  evidence*  1900. 
how  authenticated,  1901. 

Zaws— oral  evidence  of  f  oreisna  laws,  1902. 

recite  in  statutes,  how  far  evidence,  1903. 
See  Eyidenob. 

Leasehold— when  subject  to  redemption,  700. 

Legal  capacity— want  of  ground  for  demurrer,  430. 

Letters  of  administration— with  will  annexed,  to  be  signed  by  dezk* 
1361. 
how  signed  and  form  of,  1362.  j 
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Lettan  of  administration— C'onfjntfed. 

who  may  obtain,  order  in  whicli  to  grant,  1S6S. 

not  to  Issue  to  partner,  1365. 

preference  of  persons  equally  entitled  to,  1368. 

wlien  granted  In  discretion  of  court,  1367. 

minor,  when  cntitied,  to  whom  granted,  1168. 

who  disqualified,  1369. 

not  to  Issue  to  married  women,  1370. 

to  be  recorded,  1387. 

when  to  Issue  on,  foreign  will,  1824. 

may  be  Issued  on  lost  will  established,  1840. 

when  issued  after  final  settlement.  1688. 

Bpecial  letters  may  be  issued  out  of  term  time,  1411. 
Application  /or. 

application  for.  how  made,  1371. 

may  be  granted  at  regular  or  special  term,  1372. 

notice  or  application,  1373. 

contesting  application ,  1374. 

hearing  apulication,  1375. 

evidence  of  notice,  1376. 

must  be  granted,  when,  1377. 

proofs  required  before  grant  of.  1378. 

may  be  granted  to  others  than  thoee  entitled,  UTSi 
Btgoeation  of, 

when  will  be  revoked,  1383. 

Eetition  filed,  citation  to  issue,  1384. 
earing  of  petition,  1385. 
'     prior  rights  of  relatives,  1386. 

revocation  on  subsequent  probate  of  will,  1421 

See  ExBovTOBS  and  Admiitistiiatoss.  Wiua. 

Letters  testamentary— form  of,  1360. 

may  issue  after  final  settlement,  1698. 
jurisdiction  of  court  in  issuance  of,  76. 

See  EZEOUTOBS  asd  Administsatobs. 

Lettars  with  will  annexed— form  of,  1361. 
when  to  issue,  1350. 

Eetition  for,  when  to  be  filed,  1351. 
1  case  of  disability  of  executor,  1354. 
authority  of  administrator  with,  1366. 
to  be  signed  by  cleric,  1356. 

See  jBzBoxrroBS  and  ADXimsTBATOBS. 

Umbllity— confession  of  Judgment  for  contingent,  1183. 
of  olflcer  arresting  witness,  2068. 
officer,  when  not  liable,  2069. 
of  officer  on  execution  sale,  limit  of,  697. 
See  Shbbifv. 

ZJbel  and  slander— how  stated  in  complaintr^Mi 
answer  in  actions  for.  461. 
what  may  be  given  in  evidence,46L 
undertaking  on  action  for,  p.  670. 

Litearies— of  whom,  exempt  from  execution,  689. 

Lloense— of  attorney  to  practice,  277. 
penalty  for  practicing  without,  281. 

lien— definition  of,  1180, 

of  mechanics,  laborers,  etc.,  1183-1190. 
for  salaries  and  wajires.  1204-1206. 
of  judgment  not  to  attach  on  death  of  party,  600. 
from  tune  of  docketing  judgment  becomes  a,  671. 
of  Judgment  ou  filing  trauscrlpt,  674. 
holder  of,  as  purchaser  on  partition,  786. 
actions  for  foreclosure  of  mortgage,  726-728. 
See  Fobbojlosubb. 
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Liens, enforcement  of—  cjo dlnrh^.^x^  ^TvJTav-ej" A. e:i%3 >fe y» - ^/6C^ 

Msehanies  and  laborers.  '  /  *" 

-what  property  subject  to  liens,  for  labor,  etc.,  1181 
liens  for  grading  and  filling  lots  and  streets,  llSi. 
wbat  interest  In  laud  subject  to  lien,  1189. 
effect  of  lien,  1186. 

claim  of  lien  to  be  filed  in  recorder's  office,  1187. 
liens  upon  separate  parcels,  how  designated,  1188. 
claim  to  be  recorded,  fees  of  recorder,  1189. 
time  of  continuance  of  lien,  1190. 
serrice  of  summons  by  publication,  1191. 
notice  by  owner  to  avoid  lien,  bow  given,  1192* 
what  contractor  entitled  to  recover,  1193. . 
court  to  declare  rank  of  liens,  1194. 
actions  may  be  consolidated,  1195. 
what  allowed  as  costs,  11L6. 
materials  furnished  not  subject  to  attachment.  1198. 
lien  not  to  Impair  right  of  recovery  of  debt,  1197. 
rules  of  practice,  1198. 
new  trials  and  appeals,  1199. 
for  salaries  and  wages,  assignment  of,  1204. 
preferred  creditors  on  assignment  of  property*  1201. 
preferred  creditors  against  estates,  1205. 
preferred  claims  ou  attachment  and  execution,  1206. 1207. 
upon  vessels,  steamers,  and  boats,  813-827. 
Life  estate- termination  of,  1723. 

Life  insurance—policy  of,  when  exempt  from  execution,  690. 
Limitation— of  time  for  Issuance  of  execution,  681. 

of  time  for  redemption,  702. 

of  civil  actions,  812. 
Far  the  recovery  of  real  property. 

when  the  people  will  not  sue,  815. 

when  action  cannot  be  brought  by  grantee  of  State,  816. 

when  actions  by  people,  to  be  brought  within  five  years,  817. 

seizin  within  five  years,  when  necessary,  318. 

when  necessary  hi  actions,  or  defense  arising  out  of  title  to,  or 
rents,  319. 

entry  on  real  estate,  320. 

possession,  when  presumed,  321. 

occupation  deemed  under  legal  title,  unless  adverse,  S2l. 

occupation,  when  deemed  adverse,  322. 

adverse  possession  under  instrument  on  judgment,  323. 

actual  occupation  under  claim  of  title,  deemed  adverse,  324. 

adverse  possession  under  claim  of  title  not  written,  what  oani" 
stitutcs,  325.  ,        ,  ^       *  ^  •«« 

adverse  possession,  how  affected  by  relation  of  tenancy,  326. 

right  of  ijossessiou  not  affected  by  descent  cast,  327. 

dmbillties  excluded  from  time  to  conunence  actions,  828. 
(y  action*  other  than  for  recovery  qfproperty* 

periods  prescribed,  335. 

within  five  years,  336. 

within  four  years,  337. 

within  tlireo  years,  338. 

within  two  years,  339. 

within  one  year,  840. 

within  six  months,  341.  _    ^ 

within  six  months,  claim  against  county,  842. 

for  relief  not  hereinbefore  provided,  343. 

where  cause  of  action  accrues  on  mutual  account^  844. 

actions  by  the  people,  345.  ,  ,      ^       ^« 

no  limitation  to  actions  for  recovery  of  money  piacea  on  <!•• 


posit,  following,  345. 


§ 


iioperty  ilepOBlMd  with  lunker,  t 


Uipcndens-totet 


Wiinilinnu— to  be  hereoftet  dealgnUed  mneSttt,  IM 

Sue  MiHDiTK. 

Mindatfl— deflofld,  IVFlIp 

whDH.iina  by  nbst  codHs  l«saed.  IDM. 

powet  or  Bupremo  lusUcu  to  ImB  mlt  <rf,  W. 
pmrsroT  mpsrlor  Jniicea.  lU. 
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Ifudato— Coffftotied. 

writ  may  Issue  and  be  heard  at  chambers,  1106. 

writ,  when  and  upon  what  to  Issue,  1086. 

substance,  must  bo  either  alternative  or  peremptory!  1067. 

altematlye,  wlien  to  issue,  1088. 

peremptory,  when  to  issue,  1088. 

adverse  party  may  auswer  under  oath,  1089. 

Jury  trial,  when  may  bo  ordered.  lOBO. 

applicant  may  deuiiur  to,  or  countervail  answer,  1091. 

motion  for  new  trial,  M'here  made,  1092. 

provisions  to  govern  new  trials  on,  1 110. 

clerk  to  transmit  verdict  to  court,  1093. 

hearing  on  motion,  10!)3. 

hearing  iu  default  of,  or  Insufficiency  of  answer,  1094. 

damages,  costs,  and  peremptory  mandate,  when  decreed*  109ib 

service  of  writ,  10D6. 

penalty  for  disobedience  of  writ,  1097. 

Iffaps  and  charts— when  primary  evidence,  1936. 

Mariner--proceedIng8  to  enforce  claims  of,  825. 
proof  of  claims  of,  826. 
8eo  Boats. 

Xffark— Included  in  signature  or  subscription,  17. 

lylarriago— effect  of,  on  Statute  of  Limitations,  352. 
breach  of  promise,  sitting  private,  125. 
effect  of,  on  clahns  to  cscneated  estates,  1272. 
no  defense  in  actions  for  luilawful  detainer,  1164. 
extingubhes  authority  of  executrix,  1352. 
admlnbtratrix,  effect  of,  1370. 
bow  affects  limitations,  »28, 332. 
testimony  to  establish,  may  be  perpetuated,  2084k 

Mauled  woman— when  may  sue  alone,  370. 
may  defend,  in  licr  own  right,  371. 
may  becomo  sole  trailer,  1811. 
as  sole  trader,  responsibilities  of,  1820. 
proceed uigs  of,  on  application  as  sole  trader,  181^182L 
not  to  be  executrix,  miless  named  so  in  will,  1352. 
caimot  bo  appointed  administratrix,  1S70.  « 

not  to  be  witness  against  husband,  when,  1881. 

ICascnline— convertible  with  feminine  and  neuter,  17. 

Material  allegations— <1efined,  463. 
only,  need  bo  proved,  1867. 
evldenco  to  correspond  with,  1868. 

Material  objects— one  kind  of  evidence,  1827. 
as  evidence,  admitted  in  discretion,  1954. 
Jury  may  be  taken  to  view  the  premises,  610. 

Matter— In  avoidance,  deemed  controverted,  462. 
redundant,  may  be  stricken  out,  453. 

Meohanios— property  of,  what  exempt  from  execution,  696L 
liens  of,  I183-1199-«ee  Liens,  Enforoeiceht  ov. 

Memorandnm— of  costs,  to  be  furnished,  1033. 
of  costs,  on  appeal,  1034. 

Merger— reiaedies  not  merged,  82. 

Metes  and  bounds— description  by,  455. 

Miner— property  and  implements,  exempt  firom  execntion.  69li 

Mining  claims— customs,  rules,  and  usages  to  govern,  748. 

liens  of  mechanics  upon,  1183.  "^ 

how  sold,  in  probate  proceedings,  1529. 

COOB  CIY.  PaOO.— 419.  J 


ct  ot.  SmtriiUMbyUm,  U8.' 

BmClkbe. 
Mln<ir~Sea  InvAnr. 

UlnoiitT— effect  of,  oa  Ilmltatloii  oC  utlODa,  seca.  SS,  m 
MifcoiulDct— ot  jurr,  gromii]  lor  now  trial,  U7. 
Miidsmoaiuir-jDriidlctlaii  of  Justlcea'  Coorta  In  actton 
Mitjolndvr— of  parties  or  caasen,  ^romjd  for  dflmarror,  4 
Slillake-rFllel  from,  may  1»  bad  by  smeadineDt,  ITS. 

MlUgaUan— niBT  be  alleged  and  pToved  In  ilbel  mil  daDIl 
Mob— action  for  (lamagei  by,  340. 
ModlflcBtlon-of  award  I<7  court,  wben,  12M. 


Mother— may  «ns  for  sedncllon  ot  daoeliMi 
when  eocltled  to  gnjuiliAnstilp  of  mlno 


ITwoea— Jnriafllctlon  on  application  for  change 

hearing  ao  d  pracee<l[D^.  Isn. 

clerk  Id  matte  return  to  Becrelary  of  Btate 

compWut  to  coaCHln  mneaot  paril«,4a 


V«g«tlTC  aUagUlona— when  ma;  be  pro<ed,  1969. 
HsglaM— In  ideiillDira,  relief  from,  may  be  bad  by 

action  for  hijuiy  or  death  caosed  by,  T.%,  377. 
Narllticnce— relief  fromi  may  be  hi 

resoiiJog  1b  iojniy  or  death,  w 
Negc-Jable  jnatrnmesta-crosi  dei 


sred  arldsaoft—gToand  for  naw  trill,  an. 
-answer  mar  contalo,  UT. 

intUn  wbU  time  to  Uemac  to.  Ml. 

wbea  baaa  ulsei  on,  WO. 
Vow  pn>mIi»-miB(  be  In  vrMiv,  MC 
H«w  trial— deflned.CK. 

oben.  may  lieennted.groimdi  tor,  en. 

nn  viiai  japen  movod  for,  en. 

>  ofmoUon,  upon  wtiom  Mrral,  wd  wbat  to  cenala,  sn 


Inegnlirltlea  or  tnlicondiuit  of  ]aiT,  NT. 
neirtj-dUroToredeTldeiiM.BJ. 

irliatdocmed  eieeiiteil  to,  e47. 


mot  Ldq  for.  In  mandste.  vbai  to  be  made.imi. 

motion  for.  in  problblclon,  U09. 
Bon^etnda^-see  Pabtiks. 
Hou-liuIiolBl  dart— adjonrm  ......  — 

hoUdaTH.  «fia(are,_lV. 


Noonlt— wbea  lodemeal  of.  may  be  ODtered.  SEL 
Botant  pablic— seal  of.  exempt  from  execatlon,  tM. 

may  admlDlner  oMb  or  afflrmattoD.  S09I. 

max  takodciKuUloiii  la  tUis  BMCo.  !03l. 
VotiM-HifteT  npgimaaae  In  aetlDn,  vbo  eatltled  to,  UI14. 

nrhm" 


bow  and  on  whom  wade,  Ulft 


ITaiionpBilTa  vUli'-pnKeecUngs  In  probate  of,  UM-IMI. 
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form  may  be  Tarled.  how,  2095. 
form  of.  In  discretion  of  court,  2096. 
axarmation,  cquivaleut  to,  2097. 

I       Objections— In  practice,  when  taken  by  demurrer  or  answer,  48S. 
when  not  taken,  deemed  waived,  434. 
to  appointment  of  referee,  how  tried,  642. 
to  granting  letters  of  administration,  when  filed,  1851. 
may  be  taken  to  dissolution  of  corporation,  1231. 

Obligation— defined,  26. 

Occupant— of  real  property.  In  forcible  entry  and  detainer,  1100. 
See  Limitation  of  Actions. 

Ofllnr  to  compromise— proceedinpTS  on,  997. 

is  not  an  admission  that  anything  is  due,  2078. 
In  Jiistices'  Courts,  895. 

Oflioa— eligibility  for  oiBce  of  superior  ludge,  157. 

Justices  and  Judges  ineligible  for  other  offices,  161. 
actions  for  usurpation  of,  803-610. 
tenure  of,  preserved,  6. 

See  USUBPATION  OP  Offiob. 

Offloera— of  Court  of  Impeachment,  38. 
mhilsterial,  elections  and  terms,  262. 
actions  for  usurpation  by,  803. 
ministerial,  elections,  etc.,  where  provided,262. 
judicial,  incidental  powers  of,  176-179. 

Official  doonmenta— how  proved,  1918. 
See  Public  Records. 

Olographic  will— how  proved,  1309. 

Optnioa-H>f  Supreme  Court,  to  be  in  wntlng,  49. 

Oral  examination— defined,  2005. 

See  Examination  of  Witnxssbs. 

Ordap-deflnition,  1003. 

definition,  in  special  proceedings,  1064. 
where  made,  1004. 
transfer  of,  to  show  cause,  1006. 
may  be  enforced,  177. 
for  payment  of  money,  how  enforced,  1007. 
second  application  for,  refused,  182. 
how  reviewed,  936. 

made  out  of  court,  may  be  vacated,  937. 
duty  of  supreme  clerk,  on  appeal  from,  S08. 
in  Superior  Courts,  what  appealable,  963. 
may  be  served  by  telegraph,  1017. 
for  new  trial,  in  Supreme  Court,  costs  on,  1027. 
copy  of,  to  be  filed  In  eminent  domain,  1253. 
copy  of,  to  form  part  of  judgment  roll,  670. 
juoichil,  effect  of,  1909. 
Jkaetioni. 

relief  firom  inadvertence  or  mistake,  473. 

relief  from  neglect  or  surprise,  473. 

to  show  causeln  injunction,  530. 

for  Investment  of  funds  in  hands  of  receiver,  MOl 

for  salo  of  property  attached,  548. 

to  deposit  money  in  liands  of  trustees,  072. 

to  deposit  money  in  treasury,  573. 

enforcement  of  order  of  deposit,  574. 

discliarging  sick  juror,  615. 

giantlng  or  rernung  new  trial,  deemed  excepted  to,  647* 


Oidar  of  pi«OHdln|n— on  trtal  of  aeUoa,  W7. 

power!  and  ilati«  at  conits,  IW. 

poven  of  Judaea  at  cliBiDbeni  leSi  I6C> 
Oritiiul  oridnuo—deflned,  1S29. 
Olttl>l>l  JnitidlDtloii-ot  Supreme  Canrt,  (L 

ot  SopcrMrCoDTt.IS. 
Fapen-^InS  »ai  lenice  of.  lOlD-IOIi. 

loM  twp«ra,  bow  tuppU«l,  lOlS. 

Hbai  pBpf  rs  valid,  IMS- 
Co  be  lurulsbed  by  appeUanC,  on  aji^wal,  M. 

coptOB  d[,  to  becertiSed,  HH. 

wbit  Bar  be  taliea  bT  )orr,  on  nOrlng,  <I2. 

Pattlal  erldancs-deflnnd.  18M. 
PartiaUtf— o(  Jndgs,  ground  for  charge  of  Tenno,  m. 
rflrtimlin    nht^ining  bill  of,  IH, 
Fanleg-deslgiuitlon  at,  908. 

demurer  for  mliloiader,  tX. 

acHoQ  CO  ba  In  name  of  C*rtr  >"  loCerast.  tSI. 

eiecutor.  trustee,  etc.,  maj  sue  wllluiDt  JotnlnclNnellcUCT.a 
married  vomsiij  actjona  by  and  anlnit,  Ki. 


i^dwaeTjoSd" 
:e  may  detead,  '■ 
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TtitieB— Continued. 

infant  to  appear  by  go^dian,  372, 1722. 

guardian  aa  litems  hovr  appointed,  S73. 

unmarried  f  emalo  may  6uo  for  lier  own  sednction,  374. 

father,  etc.,  may  sue  for  seduction  of  daugtiter,  375. 

fatlier,  etc.,  may  sue  for  injury  or  deatli  of  cliild,376. 

representatives  may  sue  for  deatli  caused  by  negligence,  177. 

wno  may  be  Joined  as  plaintiffs,  378. 

wlio  may  be  Joined  as  defendants,  379. 

landlord,  379. 

parties  in  Interest,  when  to  be  joined,  380. 

when  one  or  more  may  sue  or  defend  for  all,  382. 

holding  title  under  common  source,  when  may  Join,  881. 

common  interest,  one  may  sue  for  all,  382. 

all  may  be  joined,  382. 

plaintin  may  sue  in  one  action  different  parties  to  commcsiclal 

paper,  383. 
tenantis  In  conunon  may  sever  an  action,  381. 
death,  or  other  disability,  not  abate  action,  385. 
proceedings  on  disabili^  of,  385. 
another  person  may  be  substituted  defendant,  386. 
intervention,  when  talscs  place,  and  how,  387. 
associates  may  be  sued  by  name  of  association,  388. 
court,  when  to  decide  controversy,  or  to  order  parties  iBf  389. 
adding  or  striking  out,  473. 
names  of,  in  complaint,  426. 
names  of,  in  summons,  407. 
defendant  may  bo  sued  by  any  name,  when,  474. 
who  may  appeal,  parties,  how  designated,  938. 
administrator,  when  may  sue  alone,  1586. 
identity  of,  when  deemed,  1910. 
It^^tetions  and  special  proceedings. 
actions  to  redeem,  346. 
ejectment,  380, 381. 
forcible  entry,  1164. 
mechanics'  hens,  1196. 
for  foreclosure,  726. 
for  nuisance,  731. 
who  liable  for  waste,  732. 
when  may  enter  on  Land  to  survey,  742. 

Slaintiffs  in  action  for  partition,  752. 
efendants  in  action  for  partition,  754. 
court  may  order  in,  la  partition,  761. 
for  usurpation  of  office  or  franchise,  803.. 
in  special  proceedings,  how  designated,  1063. 
defendants  in  forcible  entry  and  detainer,  1164. 
who  Joined  in  suits  for  liens,  1 196. 
defendant  in  condenmatlon  of  land,  1246. 
who  may  submit  to  arbitration,  1281. 
who  are  estopped,  1908-1910. 

Itetition— who  may  bring  action  for,  752. 

interests  of  all  parties  to  bo  set  forth,  753. 

lien-holders  not  of  record,  need  not  be  partleSr  754. 

recording  of  lis  pendens  in  cases  of,  755. 

summons,  to  whom  must  be  directed,  756. 

unknown  parties  may  be  served  by  publication,  757. 

answer  of  defendants,  what  to  contain.  758. 

rights  of  all  parties  may  be  ascertained  in  one  action,  759. 


Sftrtial  nartition  may  be  made,  760. 
en-holders  must  be  mac' 


I  made  parties,  or  referee  be  appolntedi  TBI. 

lien-holders  must  be  notified  to  appear,  762. 
order  for.  and  referees,  763. 
when  town-site  included,  763. 
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TartiHon— Continued,  "S 

interrention  of  parties,  887. 

must  be  made  according  to  Tights  of  parties,  764. 

referees  to  report  proceedings,  105. 

action  of  court  on  report,  Judgment  thereon  conclnslTBf  76S. 

judgment  in,  how  enforced,  6»(>. 

judgment  not  to  affect  tenant  for  years,  767. 
!  expenses  of  partition  to  I)e  apportioned,  7(id. 

lien  on  midivided  interest,  a  charge  on  what,  769. 

estate  for  life  or  years,  how  may  be  set  off  In .  770. 

application  of  proceeds  of  sale  of  encumbered  property,  771. 

party  holding  other  securities,  required  to  fii-^t  exhaust  them,  773; 

deduction  from  proceeds,  773. 

cause  may  be  coutlnued  lor  determination  of  claims,  774. 

sales  by  referees,  to  bo  at  public  auction,  775. 

court  must  direct  terms  of  sale,  776. 

referees  m.iy  take  security  for  purchase-money,  777. 

tenants,  whose  estates  are  sold,  to  receive  compensation,  778. 

court  may  fix  compensation,  779. 

court  must  protect  unknown  tenants,  780. 

court  must  ascertain  value  of,  and  secure  future  contingent  In- 
terests, 781. 
.  terms  of  sale  to  be  made  known  at  time,  782. 

lots  must  be  separately  sold,  782. 

who  may  not  be  purchasers,  783. 

referees  must  msike  report  of  sales,  784. 

conveyance  may  be  executed  on  confirnuttlon,  785. 

proceedings,  if  lien-holder  becomes  purchaser,  786. 

conveyance,  must  bo  recorded,  7d7. 

conveyance,  a  bar  against  parties,  787. 

Eroceeds  belonging  to  unknown  parties  must  be  Invested,  788. 
ivestment  to  be  made  in  name  of  clerk,  789. 
secnritles  to  be  taken  for  Interests  of  parties,  when  ascertalAOd, 

790. 
dntles'of  clerk  making  Investments,  791. 
on  unequal  partition,  compensation  may  be  adjudged,  792. 
share  of  infant  may  bo  paid  to  guardian,  7^)3, 1772. 
share  of  Insauo  person  may  be  paid  to  guardian,  794. 
guardian  may  consent  to  partition  without  action,  and  execata 

releases,  795, 1772. 
costs  of  partition,  a  lien  on  share,  796. 
court,  by  consent,  may  appoint  single  referee,  797. 
expenses  of  previous  litigation  allowed,  798. 
abstract  of  title,  when  furnished,  799. 
abstract,  how  made  and  verified,  800. 
Interest  on  disbursements,  in  discretion,  801. 

Partner— administratrix  cannot  be,  1365. 
sued  by  firm  name,  388. 
rights  In  estate  of  deceased,  1585. 

Payment  of  debts  of  decedent— when  will  provides  for,  it  mnst  gor- 

em,  1560. 
if  provision  insufficient,  proceedings  thereon,  1562. 
estate  subject  to  debts,  1563. 

See  Estates  of  deceased  Febsoks,  Ezsgutobb,  avd 

ADMIlflSTILATOitS. 

Penalty— for  failure  to  deliver  will,  1298. 

attachment  for  refusal  to  produce  win,  1302. 
for  practicing  as  attorney  without  license,  281. 
for  disobedience  of  mandate,  1097. 

See  FlITES,  COITTEMPTS. 

Pendency  of  action— when  action  deemed  pending,  1049. 
notice  of,  to  be  filed  in  real  actions,  409. 
as  a  ground  for  demurrer  to  subsequent  suit,  430. 


^ 
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PMple— execution  to  be  in  name  of,  681. 
do  not  give  Becnrity,  029. 
State,  or  State  officer,  does  not  give  aecnilty,  lOSS^ 

Pnrfonnance— of  conditions  precedent,  how  averred,  407* 
time  of,  of  act,  may  be  extended,  1054. 

PeriMtnating  testimony— mode  of,  208S. 

deposition,  when  may  be  produced,  2088. 
effect  of  deposition,  2069. 

Person— defined,  wliat  it  includes,  17. 
Personal  injuy— who  may  sue  for.  374-377. 
Personal  property— defined,  17. 

how  attached,  64  i. 

when  may  bo  sold  under  attachment,  SBO. 

order  for  sale  of,  548. 

trial  of  claim  of  ttiird  person  to,  549. 

Pestilence— ground  for  removal  of  court,  142. 
Petit  larceny— jurisdiction  in  Justices'  Goorts,  US. 

Petition— for  change  of  name,  what  must  specify,  1278. 
must  l>e  published  four  weeks,  1;!77. 
for  sole  trader,  what  to  contain ,  1813. 
petitions  in  probate  pi-oceedings,  1371, 1397. 
petitions  for  sales  of  propertyTnprobate,  1518, 1530, 1587. 

See  Wills,  Frobatb  of  wills,  exxoutobb,  asd  Ad> 

imilBTBATOBS. 

Phanographio  reporter— Appointment  and  duties,  269. 
how  appointed,  269. 
effect  ox  report  of,  270. 
compensation  of,  271. 
personal  attendance  required,  273. 
transcript  of  notes  prima  facie  evidence,  270. 
when  clerk  to  take  down  testimony,  l'J51. 
oath  of,  274. 
qaaiiifications,  testing,  272. 

Physician— not  subject  to  jury  duty,  200. 

wliat  property  of,  exempt  from  execution,  800. 
when  disqualified  as  a  witness,  1881. 
when  must  testify,  1882. 

Place  of  holding  courts— when  may  be  changed,  142. 
appearance  at  place  appointed,  compulsory,  143. 
when  judge  may  order  rooms,  etc.,  144. 

Place  of  trial— to  be  tried  where  subject-matter  Bltoated»  892. 
other  actions  where  cause  thereof  arose,  893. 
when  local.  392-303. 
of  actions  against  counties,  304. 
other  actions  according  to  residence  of  parties,  895. 
in  any  county,  unless  defendant  demands  in  proper  eoon^f 


exceptions,  when  deemed  taken,  647. 

may  DO  changed  in  certain  cases,  397. 

when  judge  disqualified,  cause  to  bo  transferred,  896. 

proceedings  in  probate,  whern  to  be  transferred,  1431. 

papers  to  bo  transmitted,  costs,  jurisdiction,  etc.,  399. 

proceedings  after  judgment  in  cases  transferred,  400. 

transfer  of  probate  proceedings  not  to  change  right  to  adminls* 

ter.  1432. 
retransfer,  how  made,  1432. 
When  proceedings  to  be  returned  to  original  court.  1488. 
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Flsadlngs— defined.  42u. 

are  part  of  judgment  roll,  670. 
forms  and  rules  of,  prescribed,  421. 
forms  and  rules  In  Justices'  Courts,  851-860. 
in  proceedings  against  joint  debtors,  993. 
in  Police  Courts,  931. 
what  pleadings  are  allowed,  422. 
complaint,  the  fintt  pleading  on  actlonf  425. 
what  complaint  to  contain.  426. 
what  causes  may  be  joined  in,  427. 
when  defendant  may  demur,  430. 
what  demurrer  must  flpecify,  431. 
defendant  may  demur  to  part  of  complaint,  431. 
may  demur  and  answer  at  same  time,  431. 
proceedings  to  be  liad  on  amendment  of  complaint,  432. 
obicctions  not  appearing  may  be  taken  by  answer,  433. 
objections  to  complaint,  when  deemed  waived,  434. 
answer,  what  to  contain,  437. 
counterclaim,  when  set  up  in,  438. 
counterK;iaims,  omission  to  set  up,  439. 
cross  demands,  deemed  compensated,  440. 
answer  may  contain  several  defenses,  441. 
cross-complaiut,  442. 
when  Plaintiff  may  demur,  443. 
grounclsof  plaintiff's  demurrer, 444. 
verification  of  pleadings,  446-449. 

execution  of  instrument,  when  not  deemed  admitted,  449. 
General  rules  of  pleading. 

pleadings  to  be  liberally  construed,  452. 

sham  aud  irrelevant  answers,  etc., may  be  stiicken  out,  45S. 

account,  how  stated  in,  454. 

description  of  real  property  in,  455. 

judgments,  how  pleaded,  4d6. 

conditions  precedent,  how  to  be  pleaded,  457. 

Statute  of  Limitations,  how  pleafded,  458. 

f>rlvate  statutes,  how  pleaded,  459. 
ibcl  and  slander,  how  stated  in  complaint,  460. 
special  damage  in  libel  need  not  be  alleged,  460. 
answer  In  cases  of  libel  and  slander,  461. 
allegation  not  denied,  when  deemed  true,  462. 
allegation,  when  deemed  controverted,  462. 
material  allegation,  defined,  463. 
supplementalcomplaint  and  answer,  464. 
pleadings  subsequent  to  complaint  to  be  filed  and  served*  460w 
Amcndinert  ts, 

material  variance,  how  provided  for,  469. 

immaterial,  how,  470. 

what  not  a  variance,  471. 

amendments  of  course,  472. 

by  the  court,  enlarging  time,  etc.,  473. 

suing  by  fictitious  name,  474. 

errors  and  defects,  when  disregarded,  47Si 

forms  of,  in  Justices'  Courts,  851-860. 

forms  of,  in  Police  Courts,  961. 

when  heading  defective,  1046. 

lost,  how  supplied,  1045. 

Plural— includes  singular,  17. 

Police  Courts— actions  in,  929-933. 
appeals  from  may  bo  taken,  77. 
establishment  of,  121. 
to  havo  scaly  147. 
jurors,  how  summoned  in,  250. 
manner  of  Impauneliug,  251. 
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Police  CovutB— Continued, 
Proceedings  in  civil  actions  in. 
how  commenced,  929. 
pleadings  In,  »3U-93I. 
sommons  mast  issae,  whtm,  dSO. 
defendant  may  plead  orally  or  in  writing,  9S1. 
trial  by  Jury,  when  defendant  entitled  to,  932. 
proceedings  to  be  conducted  as  in  Justices'  Courts,  933. 
appeals  from  judgments  of,  974. 

Police  judge— may  take  acknowledgments  and  afBdavlts,  179. 
See  Judicial  Officebs. 

Possession  of  land— when  presumed,  323. 

occupation  deemed,  under  legal  title,  333. 

occupation,  when  deemed  adverse,  324. 

what  adverse  possession  imder'written  instrument,  32S. 

actual  occupation  under  claim  of  title  deemed  adverse,  324. 

adverse*possesslon  under  unwritten  claim  of  title,  325. 

possession  of  tenant,  when  deemed  possession  of  landlord,  328. 

limitation  of  adverse  possession  of  tenant,  327. 

right  of,  not  affected  by  descent  cast,  328. 

certain  disabilities  excluded  from  time  to  commence  actlODS,  S2Si 

PoBtponement— of  civil  trial,  595. 

See  CONTINUAlfOB. 

Powerft— of  Supreme  Court  Justices  at  chambers,  165. 
of  judges  of  Superior  Courts,  166. 

Powers  of  court— amendments,  128. 
to  administer  oaths,  128. 
to  compel  obedience,  128. 
to  control  officers  and  process,  128. 
to  enforce  orders  and  coerce  witness,  128. 
on  contempts,  120>1222. 

Present  tense— Includes  the  future  hut  exclndea  the  past*  17.. 

X^esnmptions— defined,  1959. 

when  may  be  controverted.  1961. 

conclusive,  specified,  1962. 

controvertible,  specified,  1963. 
Priest— when  may  be  excused  from  testifying,  1881. 

when  must  testify,  1882. 

Primary  evidencd— defined,  1829, 1833. 
as  to  third  parties,  1851. 
entries  on  public  records  are,  1920. 
entries  in  justice's  docket  are,  S12. 
books,  maps,  and  charts,  when,  1936. 
certificate  of  purchase  or  location  of  lands  is.  1925. 
entry  made  by  officer,  or  board  of  officers,  when,  1926. 
handwriting  and  entries  of  deceased,  1946. 

Printizig— Included  In  writing,  17. 

Private  property— what  may  be  taken  for  public  use,  1240-1241. 
See  Condemnation  of  Land. 

Private  sittings— of  court  in  certain  cases,  125. 

Private  statute— defined,  1898. 
how  pleaded,  459. 

foreign  law-books  admissible  tn  evidence*  1900. 
recitals  in,  how  far  evidence,  1903. 

Private  writings— classification  of,  1929. 

distinction  between  sealed  and  imsealed,  aboUflihed.  19S3. 
execution  of  instroment  defined,  1933. 


MTllifad  oommnnlDatloiu— 189L 


I  eBecfuuTBOt,  171?. 
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nt>bat0  proceedings— ^Tofi^tntied. 
Production  andprocf  of  wills. 

penalty  for  ueglect  to  do  so,  1298. 

who  may  petition  for  probate  of  will,  1299. 

contents  of  petition,  1300. 

when  executor  forfeits  rights  to  letters,  1901. 

will  to  accompany  petition,  1302. 

presentation  of  wills  to  be  prayed  for  and  enforcedi  IS02. 

notice  of  petition,  liow  given,  1303. 

heirs  and  named  executors,  to  be  notified,  1304. 

petition  may  be  presented  In  chambers,  130S. 

bearing  and  proof  of  will,  when.  1306. 

who  may  appear  and  contest,  1307. 

probate,  when  no  contest,  1308. 

olograpnic  wills,  probate  of,  1309. 

wills,  proved  in  other  States,  to  be  recorded,  1322. 

proceedings  on  production  of  foreign  will,  1323. 

nearlngproofs  of  probate  of  foreign  will,  1324. 

proof  of  lost  or  destroyed  will,  1338. 

must  have  been  iu  existence  at  time  of  death,  1339. 

to  be  certified,  recorded,  and  letters  granted,  1340. 

court  to  restrain  injurious  acts  of,  pending  proceedings,  lS41i 

probate  of  nuncupative  wills,  how,  1344. 

additional  reouirements.  1345. 

probate  of  will  to  bear  seal  of  court,  153. 

evidence  required  to  prove  wlU,  1989. 

evidence  required  to  prove  will  revoked,  197(K 
Contesting  probate. 

contestant  to  file,  grounds  of  contest,  1312. 

how  lury  obtained,  and  trial  had.  1313. 

verdict— Judgment— appeal,  1314. 

witness,  who,  and  how  may,  1315. 

proof  of  handwriting,  1315. 

testimony  reduced  to  writing,  1316. 

if  proved,  certificate  to  be  attached,  1317. 

will  and  proof  to  be  filed  and  recorded,  1318^ 

contests  of  nuncupative  wiUs,  1346. 
Contesting  unit  c^fter  probate, 

to  be  within  a  year,  1327. 

citation  to  be  issued,  1328. 

hearing  on  proof  of  service,  1329^ 

petitions  tried  by  Jury  or  court,  1330. 

Judgment,  what.  1330. 

On  revocation,  powers  of  executors  ceasoy  I33L 

costs  and  expenses,  by  whom  paid,  1332. 

probate,  when  conclusive,  1333. 

time  given  to  infants  and  others,  1333. 

nrooeedings— conduct  of,  power  of  Jadicial  oificers  over,  177. 
to  be  In  English  language,  185. 
powers  of  court  over  conduct  of,  128. 
courts  of  record  may  make  rules  to  regulate*  129 
when  roles  take  effect,  130. 
on  non-attendance  of  judge  at  conrt»  139L 
not  affected  by  vacancy  In  ofQce,  1B4. 
to  be  in  the  English  language,  185. 
abbreviations  used  in,  im. 
numbers  may  be  expressed  bv  fllgnres,  186^ 
in  case  Juror  becomes  sick,  615. 
what  treatment  of,  is  a  contempt,  1209. 
See  Special  Psooeedihqs. 

Prooew— defined,  17. 

of  Superior  Courts,  78. 

Code  ciy.  fboo.- 
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TtooeuB— Continued. 

to  be  in  English  lahffnage,  18S. 

aDbreviations  used  in,  186. 

means  to  carry  out  Jurisdiction,  187. 

relief  from  inadvertence  or  mistake,  473. 

in  Justices'  Courts,  may  issue  to  any  psfft  of  coimtjf  IOC. 

may  issue  from  court  at  chambers,  165, 166. 

blanks  in  must  be  filled  by  justice  of  peace,  920. 

what  treatment  of  is  a  contempt,  1209. 

FrofeiBional  Implements— exempt  from  execation«  680L 

nvhibition— writ  of ,  defined,  1102. 
Supreme  Court  may  issue,  51. 
Superior  Courts  may  issue,  76. 
writ  of,  the  counterpart  of  mandate,  1102. 
where  and  when  Issued,  1103. 
form  of,  may  bo  alternative  or  peremptory,  UOL 
provisions  respecting  Issuance  of,  1105. 
when  returnable  and  heard,  1106. 
rules  of  practice,  1109. 
appeals  and  new  trials,  1110. 

Proof— defined,  1824. 

of  service  of  summons,  how  made,  415. 

Property— term  defined,  17. 

FnbUo  administrators— rank  of,  in  order  of  persons  entitled  to  ad* 

minister.  1365. 
estates  wblcii  may  be  administered  by,  1726. 
to  obtain  letters,  when  and  how— bond  and  oath  of,  1727. 
duty  of  person  in  whose  bouse  stranger  dies,  1728. 
must  return  inventory  and  administer  estates,  1729. 
when  to  deliver  up  estate,  1730. 
civil  officers  to  give  notice  of  waste,  1731. 
suits  for  property  of  decedents,  1732. 
order  to  examine  party  charged  with  embezzling  estate*  17IS. 
punishmeut  for  disobedience  of  order,  1734. 
order  on,  to  account,  1785. 

every  six  months  to  return  condition  of  estate,  1796. 
duty  as  to  estate,  moneys,  escheats,  etc.,  1737. 
not  to  be  interested  in  payment  on  account  of  estate*  17t8L 
when  to  settle  with  county  clerk,  1789. 
how  unclaimed  estates  disposed  of,  1739. 
proceedings  against,  for  failure  to  pay  over  moneys,  1740. 
fees  of  ofiOcers,  when  and  by  whom  paid,  1741. 
to  administer  oaths,  1742. 
probatOtproceedings  applicable  to,  1743. 

See  ESTATKS  oir  dbobasbd  Psbsoits,  Ezbotttoiis  ahi> 

AOMINIST&ATOBS,  SPBOIAX  ADMIKISTRATOBS. 

Pnblloation— see  Estates  of  Deceased  Pb&soss,  Solib  Tbadbb, 
Summons,  Notice,  Wills. 

Pablio  buildings— what  exempt  from  execution,  690. 

right  of  eminent  domain,  exercised  in  behalf  of,  1288. 

Pablio  calamity— ground  for  removal  of  court,  142. 

Pablio  offenses -cognizable  in  Justices'  Courts,  115. 

Publio  officer— place  of  trial,  in  actions  against*  893, 
may  be  arrested,  for  embezzlement,  479. 
when  excused  f romgi ving  testimony,  1881. 
when  must  testify,  1882. 
penalty  for  disobedience  of  writ,  1097. 
must  give  copy  of  publio  writing  on  demand,  1881. 


Qnillllcatlona— of  jastlFSii  of  Snpreme  Court,  1st. 
QQ**tlonB~of  Un  nre  srldrPSird  to  Ibe  roort,  Sim. 
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corporatJoD.  tea. 
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(oTatmeDliot  tondsbr.Hr 
■pDolntiiuntot,  In  eMhtUed  catatM,  121*. 
In  toncloanra  niUs,  K4. 
BwMnd— copTor.tobnrHilaf  mart.  IS). 

tranKTtptoI.cTlJeDcsoI  eiBcuur^  aotlufrltT,  Id 
Temani^^r  l>T  onler,  ISSO. 
B«  PUBUO  Bkcokds. 
B«e(rT«i7  of  propsTtT-.-cUlms  for.  nuf  be  mkUed,  417. 
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SAforence  and  Tefereea^Continued. 

number  of  referees— qualifications,  etc.,  6K). 

either  party  may  object,  64i. 

grounds  of  objection,  641. 

objections,  how  disposed  of,  642. 

referees  to  report  within  ten  days,  643. 

fiudkiff  of  referees,  effect  of,  644. 

exceptions  to  flndlng^s  of,  259. 

exception  to,  and  review  of  flndlnffs,  645. 

referees  may  be  appointed  in  partition,  761, 763. 

trial  before,  inpartltion,  762. 

referees  to  divide  property,  rules  to  govern,  764. 

must  report  their  proceedings,  765. 

report  may  be  set  aside  or  affirmed,  766. 

expenses  of  referees  in  partition,  768. 

may  take  security  for  nurchase-money  in  partition,  TTT. 

cannot  be  purchasers  in  action,  783. 

must  report  sale  of  property,  784. 

all  must  meet,  but  two  may  act,  1053. 

Begister  of  actions— clerk  to  keep,  1052. 

Rehearing— In  Supreme  Court,  43. 

Belief— what  granted  in  judgment,  580. 

Bemediea— judicial,  defined,  20. 
how  divided,  21. 
nor  merged,  32. 

See  ACTIONS,  Civil  Aotiohs. 

Bemittitar— of  judgment  of  Supreme  Court,  56. 
duty  of  clerk.  958. 

BemoTal— of  action.   See  Tbaitstbb. 

Bents  and  profits— pending  redemption,  707. 

Replevin- See  Claim  and  Dbliybbt. 

Reporters,  official— appointment  of,  269. 
qualifications  of,  270. 
attention  to  duties,  271. 
oath  of,  272. 

reports  prima  faeie  correct,  273. 
fees  of,  274. 

Residences— of  superior  judges,  158. 
of  justices  of  the  peace,  159. 

Return— of  execution,  when  to  be  made,  68S. 
of  gold  dust,  how  made,  688. 
of  summons,  415. 

See  ExscuTioB,  Sumxons. 

Revocation— of  probate  of  wUl,  1327-1333.   See  Wills. 

Review,  writ  of— jurisdiction  of  Supreme  Court,  52. 
may  be  issued  by  Supreme  Court  at  chambers,  165. 
may  issue  and  be  heard  at  cliambers,  165, 166, 1108. 
writ  of,  defined,  1067. 
when  and  by  what  courts  granted,  1068. 
application  for,  how  made,  1069. 
how  to  bo  directed,  1070. 
contents  of  writ,  1071. 

proceedings  in  inferior  court  may  be  stayed  or  not,  1072. 
service  of  writ,  1073. 
extent  of  review  under  writ,  1074. 
defective  return  may  be  perfected,  1075. 
hearing  and  judgment  on,  1075. 


ooir  ot  Judcment  to  be  sent  to  Inferior  Dlbim^  IDTS. 
Jnagment  TMl.  1077. 
wlun  IWT  Issue,  and  be  heard,  11 
nlraot  pncUce.  JIM. 
iwtilabwid  RppMls.  1110. 
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la  cf  roll  prapeitj— Id  foreclosure 
nia7  ba  oraered  in  panitlon,  763. 
mjK»edBOt,buwappllfla,77l. 


St  I*  at  auction,  JJJ 

iwiiaCUma,'lg2. 
It,  781. 
eieonteil.Tsl. 
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Seryice— of  summons,  bow  made,  411. 
publication,  wben  alloWed,  412. 
manner  of  publication,  413. 
how  made  ou  Joint  defendants,  414. 
proof  of,  how  made,  415. 
appemiance,  equivalent  to,  416. 
on  association,  m_^     ..,    .  ^      «      ««, 
of  complaint  and  affidavit  in  Injunction,  527. 
publication,  when  allowed,  412. 
notice  and  papers,  bow  served,  1011. 
.   service  of,  by  mail,  when,  1012. 
deposit  in  post-office,  1013.         ,  ^  ^^    „^         ,^,. 
time  for  appearance,  when  regnnated  by  distance,  1011. 
upon  whom  made,  after  appearance,  1014. 
how  made  on  non-resident,  1015. 
may  be  made  by  telegraph,  1017.        ^  ^    ,^^ 

of  writ  of  mandate  and  prohibition,  how  made,  1096. 
of  writ  of  review,  how  made,  1073. 

Sessions— of  Supreme  Court,  47. 
of  Superior  Courts,  73. 

Shares— in  homestead  association  exempt  from  ezeeatlonr  690. 

Shares  and  interests— how  seized  on  execution,  688. 
in  corporation,  subject  to  attachment,  541. 
how  attached,  542. 

Sheiiff— AT  qfieio  officer  of  Justices'  Courts,  87. 
to  summon  Jurors,  225. 
summoning  to  complete  panel,  227. 
action  against  for  official  misconduct,  1055. 
to  proviae  court-room,  144. 

Sroof  of  service  of  summons,  how  made  by,  415. 
ability  of,  for  escape  of  party  arrested,  501. 

liability,  for  selling  on  execution  without  notice,  693. 

liabiUty,  extent  of,  on  a  resale  on  execution,  697. 

to  keep  par^  arrested  on  Justices'  process  till  dischargea,  86B. 

to  not&y  plaintiff  of  arrest,  864.  ^  ,^,  ^ 

to  detain  person  arrested  for  contempt,  tiU  discharged,  1214. 

liability  of,  for  arrest  of  witness,  2068, 2069. 
Ships  and  vessels— see  Boats. 
Signature— when  deemed  admitted  In  Justices'  Courts,  887. 

to  pleadUigs,  446.  ^  ^  ,.       ^  ^     ^    mj.^^j» 

on  written  instrument,  genuineness  when  deemed  admtttea* 

447,448. 
when  not  deemed  admitted,  449. 

Singular— words  in,  include  the  plural,  17. 

Slander— see  Libbl  akd  Slandbb. 

Sole  traders— who  may  become,  1811. 
notice,  how  given,  1812. 
petition,  what  to  contain,  1813. 
community  property  allowed.  1814. 
who  may  oppose  petition,  and  how,  1815. 
trial  and  hearing  on  application,  18l6. 
decree,  what  to  oe,  1817. 
oath,  form  of,  1818. 
order,  copy  of,  to  be  recorded,  1818. 
rigbts  and  liabilities  of,  1819. 
must  mamtaln  children,  1820. 
husband  not  liable  for  debts  of,  1821. 

Special  administrators— when  appointed,  1411. 
special  letters  may  be  issued  in  vacation,  1412. 
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I^telal  admlnismtoi*— ConflPNMd.' 
pref  erenee.  to  whom  glTen,  1411. 
to  take  oath  and  give  oonds,  1414. 
dntiea  of.  141A. 

wben  powers  of,  to  cease,  1416. 
to  renaer  accoont.  1417. 

See  EXKOUTOBB  AHD  ADlCnn8T&A.TOB8. 

%»ertal  proceedings— defined,  23. 

tarisdlctlou  in  Sapreme  Ck>art,  SI, 
jTulsdictlon  In  Saperior  Courts,  7C. 
new  trial,  and  appeal,  1110. 
costs  allowed  in,  1022. 
who  is  plaintiff  in,  106S. 
who  is  defendant  in,  106S. 
motion  in,  and  orders,  1064. 
Judgment  in,  1064. 

{practice  in,  1109. 
or  remoTsii  or  sospension  of  attorney,  289. 
for  condemnation  of  land,  1243. 
for  condemnation,  new  proceedings,  1250. 
relattre  to  escheated  estates,  1269^272. 
to  recoyer  escheated  estate,  1272. 
In  contest  of  elections,  formality  of,  1117. 
In  Justices'  Courts,  provisions  appllcable|929. 
on  change  of  Tenueln  Justices'  Courts,  ^. 
against  public  administrator  for  failure  to  pay  OTer  money,  174t. 

State-defined,  17. 

costs  in  action,  how  paid  by,  10S8. 

not  required  to  give  oonds  in  action,  1068. 

Statement— of  cause  of  action,  how  made,  427. 
on  motion  for  a  new  trial,  how  made,  661. 
effect  of,  661. 

of  points  in  judge's  charge  to  be  furnished,  606. 
on  appeal  to  Superior  Court,  975. 
when  not  necessary,  976. 
of  findings,  how  made,  661. 

Sute  officer-eenrlng  in  ofllelal  capacity,  need  not  glTB  bondi,  1061. 

Statnte— how  construed,  18S8. 
existing,  how  construed,  6. 
definition  of,  1886. 

Intention  of  Legislature,  to  control,  1899. 
which  of  two  constructions  to  prevail,  1866. 
public  and  prirate,  defined,  1896. 
recitals  in,  as  CTldence,  1903. 
private,  how  pleaded,  459. 
Inconsistent  with  Code,  repealed,  18. 
See  BviosvoB,  Publio  WsiTnroB. 

Statnte  of  Frands-see  Evidencs. 

Statnte  of  Limitations— how  pleaded,  458. 

Statatory  prohibition— effect  of,  on  limitatiotts  of  actions,  SB6. 

Stay  of  proceedings— on  appeal  firom  money  Judgment,  9C3. 
on  appeal  in  cudm  and  delivery,  943. 
on  Juogment  directing  conveyance,  944. 
In  real  actions,  945. 
on  appeal,  effect  of,  946. 
on  judgment,  for  perishable  property,  949. 
on  filing  undertaking  on  appeal,  979. 
pending  review,  1071. 
See  APPXAL. 
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Street— see  Highwats. 

Submission— to  arbitration,  1281-1290. 

controversy  without  action,  113S-11I0. 

Subpoena— for  witnesses,  defined,  1969. 

may  be  issued  by  justice  of  the  peace,  919,920. 
how  issued,  1986. 
how  served,  1987. 

how  served  on  concealed  witness,  1988. 
when  witness  compelled  to  attend,  1989. 
person  present  compelled  to  testier,  1990. 
punishment  for  disobedience,  1991. 
lorfeiture  therefor,  1992. 
warrant  may  issue  for  witness,  when,  199S. 
warrant,  contents  of,  1994. 
if  witness  is  a  prisoner,  how  brought  by,  1995. 
who  may  move  for  warrant,  1996. 
imprisoned  witness,  how  examined,  1997. 
to  witness  to  appear  before  commissioner,  2036. 
See  Eyidbnob. 

Subscribing  witness— defined,  1935. 

to  be  called  to  prove  instrument,  1940. 
proceedings  on  his  denial  of  knowledge,  1941. 
See  Eyidbhob,  Wills. 

Subscription— includes  mark,  17. 

Substantial  justice— to  govern  construction  of  pleading,  482, 479. 

Substitution  of  parties— on  death  or  disability,  886. 
of  party  defendant,  386. 

SuccesslTe  actions— when  may  be  prosecuted,  1047. 

Successors— what  justices  successors  of  others,  98. 
what  justices  of  peace  are,  107. 
of  justice,  who  deemed,  917. 
in  case  of  dispute,  who  to  designate,  918. 

Summary  proceedings— to  discharge  from  arrest,  1144. 
to  obtain  possession  of  real  property,  1161. 

Summons— to  be  in  EngUsh  langui^e,  185. 
Manner  of  eommeneing  civil  actions, 
how  commenced,  405. 
within  what  time  may  issue,  406. 
Imuance  of,  how  made,  406. 
how  issued,  directed,  and  what  to  contabi,  407. 
alias  summons,  when  m&j  issue,  408. 
how  served  and  returned,  410. 
how  served  ag^st  particular  persons,  411. 
publication  of,  when  may  be  made,  412. 
service  by  puUUcatlon  in  partition,  757. 
by  publicatio9in  action  on  liens,  1191. 
manner  of  publication  and  appointment  of  attorney,  413. 
service  of,  by  telegraph,  1017. 
proceedings,  where  a  part  only  of  several  defendants  are  senred, 

414. 
proof  of  service  of  summons,  what  constitutes,  415. 
when  jurisdiction  acquired,  416. 
on  owners,  etc.,  of  vessels.  816. 

provisions  of  Code  as  to,  not  applicable  taconterapts,  lOlS. 
when  to  issue  in  Police  Courts,  930. 
service  not  personal,  effect  of,  473. 
ill  Juttiees*  Courts. 

to  whom  directed,  and  what  to  contain,  844.  ■*  -, 

must  issue  within  one  ye^ur,  840.  .  ^    i 
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BvmmotiJ^—Continued. 
In  Justices*  Courts, 

time  for  sppearaDce  before  liutloe,  8IB. 

alias,  when  may  issue.  846. 847. 

•enrice  of,  in  Justices'  Court,  where  made,  848. 

by  whom  senred  in  Justices'  Courts*  849. 

hour  given  for  appearance,  850. 

issuance  of,  how  waived,  841. 
/»  particular  actions  ana  proceedings. 

issuance  of,  to  iuror,  in  generaL  22M38. 

to  whom  directed  !n  partition,  756. 

service  on  partition,  757. 

In  actions  against  steamers  and  Tessels,  816. 

in  forcible  entry  and  detainer,  what  to  state.  1166. 

service  of.  in  forcible  entry  and  detainer.  1167. 

in  proceedings  relating  to  escheated  estates,  1260. 

in  condemnation  of  land,  what  to  contain,  1245. 

in  condemnation  of  land,  how  issued  and  served,  1245, 

to  interpreter,  how  served,  1884. 
Inproceedings  against  Joint  debtors. 

when  to  Issue,  afterjudgment,  d89. 

what  to  contain  In  proceedings  against  joint  debtor,  666u 

by  what  accompanied,  Ml. 

See  JUBOB. 

Snbmisslon  of  controTersj— how  submitted,  1138. 
judgment  thereon,  1139. 
judgment  may  be  enforced  or  appealed  from,  1110. 

Superior  Oonrt—Judges  and  elections,  65. 
of  two  or  more  judges,  66. 
of  city  aad  county  of  San  Francisco,  67. 
terms  of  judges,  68. 
computation  of  years  of  ofllce,  60. 
vacancies  70 

held  by  judges  of  other  counties,  71. 
judges  pro  tempore  of,  72. 
sessions  of,  73. 
adjournments.  74. 
jurisdiction  of  two  kinds,  75. 
original  jurisdiction,  76. 
appellate  jurisdiction,  77. 
process,  78. 

transfer  of  books,  papers,  and  actions,  79. 
powers  of  previous  courts  conferred  on,  70» 
to  have  seal,  147. 
held  at  request  of  goyemor,  160. 
jurors  for.  204. 
reporters  for,  269. 

appeals  from,  039.  g 

appeals  to,  963. 
powers  on  appeal,  960. 

jurisdiction  In  forcible  entry  and  detabMT,  1161. 
to  appoint  guardians,  1747. 

Bnperior  judge— elections  of,6fi. 
term  of  ofBce  of,  68. 
vacancies,  70. 
judge  pro  tempore,  72. 
powers  conferred  on,  79. 
qualifications  of,  157. 
residence  of,  158. 

Supervisors— to  select  list  of  jurors  for  Superior  Courts,  204. 
how  to  select,  205. 


8npplexnentalpleading8->flling  and  service  of,  464. 
must  be  filed  aad  served,  46ft. 

Sapplementary  proceedings-Hlebtor  required  toain8wer»714. 
proceedings  to  compel  appearance,  715. 
debtor  may  be  jested,  715. 
debtor  of  debtor  may  pay  creditor,  716. 
debtor  of  debtor  may  be  examined,  717. 
witnesses  required  to  testify,  718. 
property  of  person  owing  debtor,  how  applied,  719. 
proceedings  on  claim  of  third  person,  720. 
disobedience  of  parties,  how  punished,  731. 
provisions  to  apply  to  Justices'  Courts,  905. 

Supreme  clerk— duty  of,  on  judgment  or  order  on  appeal^  908. 

Supreme  Ooort— elections  and  term  of  office,  40. 
computation  of  years  of  office,  41. 
vacancies,  42. 
departments,  43. 
apportionment  of  business,  44. 
In  bank,  45. 

absence  or  disability  of  chief  Justice,  4S. 
sessions  of,  47. 
adjournments,  48. 
decisions  in  writing,  49. 
Jurisdiction  of  two  kinds,  69. 
original  Jurtsdlction,  51. 
appellate  Jurisdiction,  52. 
powers  In  appealed  cases,  53. 
concurrence  necessary  to  transact  boBlneflS,  54. 
transfer  of  books,  papers,  and  actions,  55. 
transfer  of  records  and  business  to  new  conrt,  79. 
remittitur  in  transferred  cases,  56. 
to  have  seal,  147. 
officers  appointed  by.  265. 
secretaries  and  ballms  of,  285. 
to  hold  office  at  pleasure  of,  266. 

Supreme  Court  justices— elections  and^termf  of,  40. 
qualifications  of,  156. 
ineligibility  of,  161. 
powers  of,  at  chambers,  165. 
cUsqualifications,  170. 
not  to  practice  law,  171. 
nor  have  partner  practicing,  172. 
powers  out  of  court,  176. 

Soreties— action  by,  to  compel  satisfaction  of  deb^  1069. 
liability,  inter  sesct  effect  of  notice  of  action,  1065. 
to  Justify  on  undertakings,  1057. 
subrogation  on  payment  of  Judgment,  709, 1059. 
bound  by  estoppel,  1912. 

Surprise— a  ground  for  motion  for  new  trial,  657. 
relief  from,  by  amendment,  473. 

Survey— who  may  survey  land  taken  for  public  use,  120. 

Teamster— property  of,  exempt  from  execution,  600. 

Telegraph- service  of  papers  may  be  made  by,  1017. 

Tenant— when  guilty  of  unlawful  detainer,  116L 

Tender— before  suit,  bars  costs,  1030. 

an  offer  equivalent  to  payment,  2074. 
whoever  pays,  entitled  to  receipt,  2075. 
objections  to  tender  must  be  spedfled,  SOTI. 
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T«iDi«— ol  ofBcB  memmi.  8. 

lanu  of  caart'CsLlure  of,  not  to  affect  sroceedlngli  IH. 
(enloui  ol  Superior  CourU,  T3.  * 

no  of  oSo»— ol 
Dl  juBtlceeoI 
TeMi4-deflnlCloa 


Tlmb«r— catting,  treble  damages,  733. 

mm^-nf  petfonnanca  of  oct  m>y  ba  extcndeil,  IM. 

when  Code  takes  effect,  2.  .     ,™ 

TrtwnUkaeffectineialiwiildoiiifrtii.lJoe. 

exception  as  to  aetvlco  of  notice  of  appeal.  lOM. 

aolii^menC  of,  to  answer  or  demur  m  dtscretloa  ot  conrt,  m. 

to  amend,  wbeo  begins  to  tan,  tie. 
liow  compnted,  13. 
Titio— of  Code,  1. 


Town  ille— In  partition  cases,  TU. 

Transctlpl— of  Jndament.  effect  of  flllna.  JT*. 

of  proceeiliiigs  In  probate,  cvldeuce  of  ei 
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Of  administratiom. 

Jadge  beinflT  dlsqnalifled,  proceedings  to  be  transfeired,  and 

where  1431 
tnnsf  er,  not  to  change  right  to  administer,  14S2. 
retransfer,  how  ifiade,  1432. 
when  proceedings  to  be  returned  to  ^Iglnal  court,  14SS. 

IVees  and  timber-see  Tbsspabs. 

Trespass— llablUtv  for  cutting  and  carrying  away  trees,  etc.,  7SS» 
measure  of  damages  for,  734. 
when  damages  may  be  trebled,  735. 

TUal-HUsmlssal  of  action  wlthoat,  581. 
issues  of  fact,  calendar  of  cases,  593. 
postponement  for  absent  testimony,  50S. 
certain  Issues  presented,  jury,  1171. 
costs,  on  continuance,  lO. 
what  acts  or  omissions  are  contempts,  1209. 
In  Justices'  Courts,  how  conducted,  878>487. 
Provisions  relating  to  trials  in  general. 

exceptions  may  be  taken,  time  when,  etc.,  646b 

what  deemed  excepted  to  647. 

form  of  exceptions,  648. 

exceptions  signed  by  judge  and  filed  with  derk,  6I9. 

exceptions,  how  settled  upon  notice,  650. 

exceptions  after  judgment,  351. 

when  exception  refused,  application  to  Supreme  Court  to  prore 

the  same,  etc.,  652. 
proceedings,  when  judge  ceases  to  ^Id  offlee.  653. 
Jtvtdeneeon, 

when  testimony  to  be  taken  down  by  clerk,  1051. 

facts  to  be  proved  on,  1870. 

witness  on,  when  may  be  excluded  from  coifrt>room,  2048. 

Interrogation  of  witness,  in  discretion  of  court,  2044. 

order  of  proof  on,  2042. 

showing  required  in  forcible  entry  and  detainer,  1172. 

testimony  taken  by  deposition,  when  used  on,  606,  2028,  2611; 

2038. 
/»  particvlar  actions  and  proceedings, 

{proceedings  on  Impeachment,  39. 
or  removal  or  suspension  of  attorney,  297. 
trial  of  rights  to  property  on  execution,  689. 
against  debtor  of  judgment  debtor.  718. 
on  claim  of  third  person  to  property  In  replevin,  720l 
In  proceedings  against  joint  debtor,  994. 
on  arrest  for  contempt,  1217. 
for  voluntary  dissolution  of  corporation,  1232. 
for  condemnation  of  land,  1247. 
on  escheated  estates,  1271. 
on  claim  to  estate  escheated,  1272. 
for  change  of  names,  1278. 
contesting  probate,  1313. 
to  revoke  probate,  1330. 
on  «)pllcation.  as  sole  trader,  1816. 

See  Contempts.  CoNTizruAiroB,  Disobbtiov  ot  Covbt, 

EVIDBNOB,  ISSUES,  JUDOMBITT,  JUBOBS,  JUBT,  NBW 

Trial,  Plaob  of  Tbial,  Bbfbbbhob  and  Bbfbb- 
bbs,  Vbbdiot. 

THal  by  the  court— when  and  how  trial  by  Jury  may  be  waived,  631. 
decision  to  be  In  writing  and  filed  withm  twenty  days,  632. 
facts  found  and  conclusions  of  law  to  be  separately  stated,  68S. 
Judgment  on  findings,  633. 

OODB  CIT.  PBOO. 
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TMalbf  the  conrt— ConfifMietf. 

findings  may  be  waived,  bow,  634. 
proceedings  after  determination  of  Issue  of  law,  6M. 
when  reference  may  be  ordered,  636, 
Issues  of  law  to  be  first  disposed  of,  592. 
See  DisoBBTioN  OF  CouKT,  Issues. 

Trial  by  jury— jury,  how  Irawn,  600. 

challenges— each  partv  entitled  to  four  peremptory*  601. 
grounds  of  challenge  for  cause,  602. 
challenges,  how  trfed,  603. 
jury  to  oe  sworn— form  of  oath,  604. 
Conduct  of. 

order  of  proceedings  on,  607. 
charge  to  the  jury,  608. 

court  must  furnish  points  contained  on  charge,  608. 
special  instructions,  609. 
Tlew  by  Jury  of  tbe  premises.  610. 
admonition,  wben  Jury  permitted  to  separate,  611. 
Jury  may  take  with  tbera  certain  papers,  612. 
deliberation  of  jury,  bow  conducted,  613. 
may  come  into  court  for  further  Instructions,  614. 
proceedings  in  case  a  Juror  becomes  sick,  615. 
when  prevented  from  giving  verdict,  cause  may  be  again  tried,  61f. 
while  jury  are  absent,  court  may  adjourn  from  time  to  time,  617» 
final  adjournment  discharges  jury,  617. 
verdict,  how  declared— form  of,  618. 
polling  the  jury,  618. 

proceedings  when  verdict  is  informal,  619. 
when  allowed  in  police  courts,  932. 
when  may  be  ordered  on  mandate  and  prohibition,  1090. 
See  Issues,  Jubos,  Jubt,  Tbial. 

Trial  by  referees— reference,  when  agreed  upon,  agreement  of  jjitas 

ties,  638. 
Jn  what  cases  ordered  on  motion,  639. 
number  of  referees,  qualifications,  etc.,  640. 
either  party  may  object,  grounds  of  objection,  641. 
objections,  how  dlsposea  of,642. 
referees  to  report  within  ten  days,  643. 
effect  of  report,  how  excepted  to,  etc.,  643. 
effect  of  findings  of  referee,  644. 
how  excepted  to,  645. 

by  referees  in  probate  proceedings,  1507,  IBOB. 
in  partition,  762. 
two  or  three  referees  may  do  any  act,  1053. 

See  Rbfsbbnob  and  Betbbbbs. 

^nnutee— of  express  trust  may  sue  without  joining  benefleiary, 
costs  in  actions  by  or  against,  1031. 
claims  against,  may  be  united,  427. 
may  be  ordered  to  deposit  money  In  conrt,  672* 

Unanswerable  evidence— defined,  1978. 

Uncertainty— a  ground  for  demurrer,  430. 

Undertakings— court  commissioners  mi^  take,  289. 
of  plaintiff  on  claim  and  delivery,  ol2. 
exceptions  to  sureties,  and  proceedings  thereon,  MS. 
of  defendant  for  a  redelivery,  514. 
justification  of  defendant's  sureties,  51&. 
quallflcatlon  of  sureties,  516.  » 

In  actions  on  usurpation  of  ofllce,  810. 
action  on,  521. 
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action  upon,  on  dismissal  of  action,  581. 
action  upon,  on  a  contempt,  1220. 
action  upon,  in  attachment.  552. 
action  upon,  on  release  of  attacliment.  655. 
deposit  instead  of,  in  Justices'  Court,  926. 
on  appeal,  978. 

stay  of  proceeding:s  on  fllinsr.  979. 
not  required  from  State  or  offtcer,  1058. 
Qfplaintw^, 

on  arrest  and  bail,  482, 862. 

of  defendant  on  arrest,  492. 

on  arrest  for  contempt,  to  be  retninedf  1216. 

of  plaintiff  upon  injunction,  529. 

on  attacliment,  539, 867. 

for  release  of  attachment,  554, 868. 

of  Judgment  debtor  on  supplementary  proceedlngf,  715. 

of  receiver  5G7 

for  attachment'of  steamer,  boat,  or  vessel,  818. 

for  release  of  attachment  a?ainst  boats  or  vessels,  819. 

for  continuance  in  Jnstlces'^Courts,  877. 

on  proceedings  for  condemnation  of  land,  1254.     • 

on  appeal,  when  to  bo  filed,  941, 949. 

on  appeal  to  County  Court,  978. 

Iustincation  of  sureties.  978. 
or  costs  of  action,  required  of  non-resident,  1086, 1037. 
Justification  of  sureties  on,  1057, 1809. 
not  required  from  State,  when  a  party,  1058. 
See  Bond. 

UninteUigibillty— a  ground  for  demurrer,  430. 

United  States— term  defined,  17. 

UnmaxTied  female— may  sue  for  her  own  sednctlofi,  S74. 

Umzpatlon  of  office  or  franchise— writs  of  scire  faeicu  abolished,  801. 
action  may  be  brought,  against  whom,  803. 
name  of  person  entitledto  office  may  be  set  forth  In  complaint* 

804. 
when  party  nsurping  may  be  arrested,  804. 
judgment,  what  rights  it  may  determine,  805. 
when  rendered  in  favor  of  applicant,  806. 
damages  may  be  recovered,  807. 

rights  of  several  persons  may  be  determined  in  one  action,  808i 
If  defendant  is  guilty,  judgment  to  be  rendered,  800. 
security  by  relator,  810. 

Yaoanoy— in  office,  not  to  affect  proceedings,  184. 
In  office  of  Supreme  Court  justice,  42. 
in  office  of  judge  of  Superior  Gonrt,  69. 
In  office  of  justice  of  peace,  111. 

Vacation— see  Chambebs. 

Variance— material,  how  provided  for,  469. 
Immaterial,  bow  provided  for,  470. 
what  not  deemed  a  variance,  471. 
amendments  of  course,  and  effect  of  demurrer,  472. 
amendments  by  the  court,  473. 
When  party  may  be  sued  by  fictitious  name.  474. 
no  error  or  defect  to  be  regarded,  unless  is  affects  a  substantial 

right,  475. 
time  to  amend,  when  begins  to  run,  476. 

Vonlre— see  Jubobs,  Jubt. 
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Ym^lot—by  tbree-f  omtlis  of  jury,  613. 

whenjpreyented,  cause  may  be  again  tried,  619. 

sealearerdict  may  be  directed  by  court  to  be  bfoofl^  In.  <17 

bow  declared,  form  of,  618. 

jury  may  be  polled,  618. 

when  iniormal,  proceedings  thereon,  619. 

general  and  special, defined,  624. 

when  a  general  or  special,  may  be  rendered,  625. 

In  actions  for  recovery  of  money,  or  establishing  a 

claim,  626. 
In  actions  for  recovery  of  spedflo  personal  proper^,  637 
entry  of,  628. 

In  actions  for  forcible  entry  and  detainer,  1174. 
in  actions  to  quiet  title,  740. 
in  proceedings  against  joint  debtors,  994. 
in  proceedings  to  contest  probate,  1314. 
flnoings  of  referee,  a  special  verdict,  643. 
causes  for  vacation  of,  657. 
exceptions  to,  what  most  specify,  648. 
is  part  of  Judgment  roll,  670. 
when  may  be  reviewed  on  appeal,  966. 

Vasifloation— 4uiswer,  when  to  be  verified,  446. 


pleadings,  how  verified,  446. 
maybe,Dy{ 


affidavit,  2009. 

genuineness  and  execution  of  instrument  In  complaint,  wheh  ad* 
mitted,  447. 

genuineness  and  execution  of  written  instrument  in  answer  ad- 
mitted, unless  denied  under  oath,  448. 

when  genuineness  and  execution  of  Instrument  are  not  admitted. 
449. 

complaint  for  an  injunction  mnst  be  verified,  S27. 

accusation  against  attorney  must  be  verified.  291. 

complaint  against  steamboat  or  vessel  must  be  verified.  81S. 

application  for  voluntary  dissolution  must  be  verified,  1229. 

VeiMls— claims  against,  how  sned,  816. 
See  Boats. 

Viow--by  jory,  610. 

Waces— what  exempt  ftrom  execntlon,uid  when,  690. 
of  mariner,  a  preferred  claim  under  attachmenti  825. 

Waiver— of  summons,  406. 

by  failure  to  demur  or  answer,  434. 
of  Jury  trial,  631. 

War— a  cause  for  removal  of  court,  143. 

effect  of,  on  Statute  of  Limitations,  854. 

Ward-see  Guasdian  and  Wabd. 

Wairant— to  commit  witness  for  examination,  1994. 
See  CoNTBsiPT,  Abbbst  and  Bail. 

Waste— several  causes  may  be  united,  427. 

actions  for,  a«R»inst  ffuardlans,  tenants,  etc.,  733. 

may  be  restrained  during  time  for  redemption,  706. 

what  constitutes,  706. 

Injurious  acts  of  executors  and  administrators  may  be  reetnlned* 

when,  1541. 
may  be  restrained  during  foreclosure,  etc.,  746. 
after  execution,  745. 
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Wins— Incliides  codicil,  17. 

revocation  of,  1970. 
Jurisdiction. 

in  Superior  Conrts,  76. 

when  exercised  over  estate,  i294. 

where  the  estate  is  In  more  than  one  county.  1295i. 

custodian  of  will,  to  whom  to  deliver  it,  1298. 

penalty  for  non-delivery  of  will,  1298. 
Petition,  notice,.an<i  procf  cf. 

who  may  petition  for  probate  of,  1299. 

contents  of  petition,  1300. 

when  executor  forfeits  right  to  letters,  1901. 

order  for  production  of,  to  whom  directed,  1302. 

penalty  for  disobedience  of  order,  1302. 

notice  of  p^'titlon  for  probate,  how  given,  1303. 

who  to  be  notified,  and  how,  1304. 

petition  may  be  presented  at  chambers,  1305. 

hearing  proof  of  will,  after  proof  of  service  of  notice*  1906> 

who  may  appear  and  contest  will,  1307. 

testimony  required  to  prove  will,  1308. 

probate  of  will,  when  there  is  no  contest,  1306. 

olofifraphic  wills,  1309. 
Contesttng  probate  of  toills. 

contestant  to  file  grounds,  and  petitioner  to  reply,  1312. 

jury,  how  obtained,  and  trial,  how  had,  1313. 

verdict  of  Jury,  Judgment,  1314. 

witnesses,  who  and  now  many  may  be  examined,  1315. 

proof  of  handwriting,  when  admitted,  1315. 

testimony  reduced  to  writing,  for  further  evidence,  1316. 

if  proved,  certificate  to  be  attached,  1317. 

will  and  proof  to  be  filed  and  recorded,  1318. 
Probate  of  foreign  will. 

wills  proved  in  other  State,  when  and  where  to  be  rectniMi,  1322. 

proceedings  on  the  production  of  foreign  will,  1323. 

nearing-proof  of  probate  of  foreign  will,  1324. 
Contesting  trill  of  ter  probate. 

probate  may  be  contested  within  one  year,  1327. 

citation  to  be  issued  to  parties  interested,  1328. 

bearing  on  proof  of  service,  1329. 

petitions  for  revoke  of  probate,  how  tried,  1330. 

what  Judgment  to  be  rendered,  1330. 

on  revocation  of,  power  of  executor,  etc.,  ceases,  133L 

costs  and  expenses,  by  whom  paid,  1332. 

probate,  when  conclusive,  1333. 

one  year  after  removal  of  disability,  given  to  Infants  and  ot]ien» 
1333. 
Probate  of  lost  or  destroyed  wilU. 

proof  of  lost  or  destroyed  will  to  be  taken.  1338. 

must  have  been  in  existence  at  the  time  of  death*  1889. 

to  be  recorded  and  letters  granted,  1340. 

court  to  restrain  injuries  during,  1341. 
Strobate  of  nuncupative  wills. 

when  and  how  admitted  to  probate,  1344. 

additional  requirements  in  probate  of,  1345. 

contest  and  appointment  to  conform  to  provisions  as  to  other 
wills,  1346. 

.HVltnesses— defined,  1878. 

all  persons  capable  of  perception  and  communication  may  be* 

1879. 
persons  who  cannot  testify,  1880. 
persons  in  certain  relations  to  parties,  prohibited,  1881. 
when  privileged  persons  must  testify ,  1882. 
judge  or  Juror  may  be  a  witness,  1883. 
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certain,  declared  valid  without  seal,  168. 
wbat  writ  aboUsbed,  802. 
of  review,  mandate  and  problbitlon,  1108. 
may  be  served  by  telegraph,  1017. 

Wfitin»-«re  one  kind  of  evidence,  1827. 

onelnal  writings  are  original  evidence*  1828. 

copies  of,  are  secondary  evidence,  1830. 

contents  of,  how  proved,  1855. 

agreement,  when  deemed  the  whole,  1888. 

construction  of  language  relates  to  place  where  used*  188T. 

gineral  rule  of  construction,  1858. 
tention  of  parties  to  be  pursued,  188S. 
circumstances  to  be  consinered,  1860. 
terms,  construed  by  general  acceptation.  1861, 1869. 
written  words  control  those  printed  in  blank  form,  1862. 
skilled  persons  may  testify  to  decipher  characters,  186S. 
of  two  constructions,  which  preferred,  1864. 
of  two  interpretations,  wliich  preferred,  1868. 
are  of  two  kinds,  public  and  private,  1887. 
public,  defined,  1888. 
private,  defined,  1889. 
inspectlou  of,  may  be  demanded,  1000. 
shown  to  witness,  may  be  Inspected  by  adverse  par^,  2064. 
who  may  inspect  and  copy  public  writings,  18B2. 
duty  of  custodian  of,  1893. 
copy  of  2  how  certified,  192S. 
when  altered,  who  to  explain,  1982. 

8ee  EviDXiroB,  Pbivatb  WsiTnros,  Pubuo  W&xmrcw. 

Written  instroment— In  complaint,  how  controverted,  447. 
in  uiswer,  how  controverted,  448. 
inspection  of.  may  be  demanded,  1000. 
Inspection  refused,  effect  of  refusal,  449. 
Inspection  of  writmg  shown  to  witness,  2001. 
Bee  Wsirnros. 
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